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CASE NO.:
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PETI TI ONER
CREF FI NANCE LTD.

RESPONDENT:
SHREE SHANTHI HOVES PVT. LTD. &ANR

DATE OF JUDGVENT: 23/08/2005

BENCH
B.P. SINGH & S. H KAPADI A

JUDGVENT:
J UDGMENT
(Arising out of SLP(Crl.) No.320/2005)

Speci al Leave grant ed.

Thi-s appeal is directed against the judgnent and order dt.21st
Sept enber; 2004 of the Hi gh Court of Karnataka at Bangalore in Crinina
Petition No.4469/2002. The appellant is the conplainant, and he is aggrieved
by the order passed by the H gh Court whereby the H gh Court remtted the
matter to the Magistrate on a finding that the Magistrate had i ssued process
agai nst the respondents wi thout taking cognizance of the offence, and since
taki ng of cogni zance was a condition precedent, the issuance of process was
bad. The correctness of this order is challenged before us.

It is not in dispute that four cheques were issued by respondent No. 2,
the Managi ng Director of the respondent No.1l Conpany for the total anount
of rupees five crores. The paynments were nmade by respondent No.2 on behal f
of the respondent No.1 conpany of which he was a Director. The cheques
wer e di shonoured since the respondent No.2 stopped paynent of those
cheques. The appellant filed a conplaint before the 14th Additional Chief
Metropol i tan Magi strate, Bangal ore who on 19.4.2000, the date of filing of
the complaint itself, directed the matter to be put up on 01.06.2000. The
rubber seal order put on the conplaint itself reads as follows :-

" Presented on 19/4/2000
Cogni zance taken ...........
Regi ster & put up on 1/6/2000
Sd. e "

Thi s has been signed by the 14t h Additional Chief Judicia
Magi strate. The order-sheet of the court of that date records that cogni zance
was taken agai nst the accused persons in the presence of ‘the conplai nant
whose statenent was to be recorded on 1.6.2000. It appears that the order
sheet is not signed by the Magistrate hinmself, though the rubber seal order is
signed by him On 29.7.2000, the Magistrate proceeded to record the
statenment of the conplainant and thereafter by order dated July 31, 2000,
i ssued process against the respondents finding that there was ground to
proceed agai nst the accused for the offence under Section 138 of the
Negoti abl e I nstrunments Act, 1881

After about four years, the respondents noved an application before
the Hi gh Court under Section 482 of the Code of Crimnal Procedure for
qguashi ng the proceeding. The said petition has been disposed of by a brief
order, the relevant portion of which reads as follows :-

"On presentation of the conplaint before the Magistrate, the
Magi strate neither endorsed on the conplaint by applying his mnd
to proceed with the conplaint by taking cognizance nor in the order
sheet produced. It is mandatory that the word taking cogni zance
necessarily requires application of m nd by perusing the conplaint
and taking of cogni zance precedes recording of sworn statenent in
respect of P.C R |ike this. The Magistrate did not take cogni zance
bef ore proceeding to sworn statenment and after recording the sworn
statenment goi ng through the docunents he has forned an opinion
that it is a case to proceed against the petitioners and accordingly
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i ssued sumons. The sane has been assailed in this petition on

various grounds. Since taking of cognizance is a condition

precedent as noted above, without entering into the nerits of the

case on various grounds raised by the petitioners in this petition, it
woul d be appropriate to quash the order of issuance of sumons

and to remt back the matter to the Magistrate to proceed fromthe

stage of taking cognizance in accordance with law and it is left open

to the parties to raise all the contentions before the Magistrate at the
appropriate stage."

Learned counsel for the appellant submitted before us that the order
passed by the Hi gh Court is clearly unsustainable both on |aw as also in the
facts of this case. He brought to our notice the photocopy of the origina
conplaint filed in the Court which bears the rubber stanp order to the effect
that the conplaint was presented on 19. 4. 2000, cogni zance was taken, the
case was ordered to be registered and to be put up on 01.06.2000. It is not
di sputed before us that this order is signed by the | earned Magi strate on
19.4.2000 itself. ~He, therefore, submitted that the H gh Court was clearly in
error in comng to the conclusion that the Mgistrate had not taken cogni zance
before proceeding further in the matter.

Secondl y, he subnmits that in any event, once the Magi strate peruses
the conplaint and proceeds to take further steps which he is required to take
in law, he should be deenmed to have taken cogni zance even if not so expressly
recorded because that is not necessary. The fact that he did not reject the
application on any of the grounds on which such an application could be
rejected, and chose to proceed further in the matter, itself anpbunts to taking
cogni zance of the offence. The High Court was clearly wong in holding that
the Magistrate had proceeded in the matter without taking cognizance.

Lear ned counsel appearing on behal f of the respondents subnitted
that it nmay be that the Magi strate need not in express words record the fact
that he has taken cogni zance, but the record nust show that he had applied his
mnd to the contents of the conplaint before proceeding further in the matter.
He supported the view of the Hi gh Court and subnmitted that even if it be held
that cogni zance was taken, this Court must hold that cognizance was taken
i mproperly, w thout application of mnd.

In Ajit Kumar Palit vs. State of West Bengal,  (1963) Supp. 1 SCR
953, this Court observed : -

"The word "cogni zance" has no esoteric or nystic

significance in crimnal |aw or procedure. It nerely neans -
-- becone aware of and when used with reference to a Court
or Judge, to take notice of judicially. It was stated in Copal

Marwari v. Enmperor (AR 1943 Pat.245) by the |earned

Judges of the Patna Hi gh Court in a passage quoted wth
approval by this Court in RR Chari v. State of Uttar
Pradesh (1951 SCR 312, 320) that the word, ‘cognizance’

was used in the Code to indicate the point when the

Magi strate or Judge takes judicial notice of an offence and
that it was a word of indefinite inport, and is not perhaps
al ways used in exactly the same sense. As observed in
Enperor v. Sourindra Mhan Chuckerbutty (1910 ILR 37
Cal . 412, 416), "taking cogni zance does not involve any
formal action ; or indeed action of any kind, but occurs as
soon as a Magistrate, as such, applies his mnd to the
suspected conmi ssion of an offence.” \Were the statute
prescribes the materials on which al one the judicial mnd
shal | operate before any step is taken, obviously the
statutory requirenent nust be fulfilled."

In the instant case, the appellant had filed a detail ed conplaint before
the Magistrate. The record shows that the Magi strate took cogni zance and
fixed the matter for recording of statenent of the conplainant on 01.06. 2000.
Even if we assune, though that is not the case, that the words "cogni zance
taken" were not to be found in the order recorded by himon that date, in our
vi ew that woul d nake no difference. The cognizance is taken of the offence
and not of the offender and, therefore, once the Court on perusal of the
conplaint is satisfied that the conplaint discloses the conmm ssion of an
of fence and there is no reason to reject the conplaint at that stage, and
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proceeds further in the matter, it nmust be held to have taken cogni zance of the
of fence. One should not confuse taking of cogni zance with issuance of

process. Cognizance is taken at the initial stage when the Magi strate peruses
the complaint with a view to ascertain whether the conmi ssion of any offence

is disclosed. The issuance of process is at a later stage when after considering
the material placed before it, the Court decides to proceed against the

of fenders agai nst whom a prinma facie case is nade out. It is possible that a
conplaint may be filed agai nst several persons, but the Mgistrate nay choose
to issue process only agai nst sone of the accused. It may al so be that after

t aki ng cogni zance and examni ni ng the conpl ai nant on oath, the Court may

cone to the conclusion that no case is made out for issuance of process and it
may reject the conplaint. It may al so be that havi ng consi dered the
conplaint, the Court mmy consider it appropriate to send the conplaint to
police for investigation under Section 156(3) of the Code of Crinina

Procedure. W can conceive of nmany other situations in which a Magistrate

may not take cogni zance at all, for instance, a case where he finds that the
conplaint is not nmade by the person who in |aw can | odge the complaint, or

that the conplaint is not entertainable by that Court, or that cogni zance of the
of fence all eged to have been committed cannot be taken w thout the sanction

of the conpetent authority etc. etc. These are cases where the Magistrate w |
refuse to take cogni zance and return-the conplaint to the conplainant. But if
he does not do so and proceeds to exam ne the conpl ai nant and such ot her

evi dence as the conpl ai nant- may produce before himthen, it should be held

to have taken cogni zance of the offence and proceeded with the inquiry. W

are, therefore, of 'theopinion that in the facts and circunstances of this case,
the Hi gh Court erred in holding that the Mgi strate had not taken cogni zance,
and that being a condition precedent, issuance of process was ill egal

Counsel for the respondents subnmitted that the cognizance even if
taken was inproperly taken because the Magi strate had not applied his mnd
to the facts of the case. According to him there was no case nmade out for
i ssuance of process. He subnmitted that the debtor was the conpany itself and
the respondent No.2 had issued the cheques on behalf of the Conpany. He had
subsequent |y stopped paynent of those cheques. He, therefore, submtted that
the liability not being the personal liability of respondent No.2, he could not
be prosecuted, and the Mgistrate had erroneously issued process agai nst him
We find no nerit in the subm ssion. ~ At this stage, we do not wi sh to express
any consi dered opinion on the argunent advanced by him but we are satisfied
that so far as taking of cognizance is concerned, in the facts and circunstances
of this case, it has been taken properly after application of nmnd. The
Magi strate i ssued process only after considering the material placed before
him W, therefore, find that the judgment and order of the Hi gh Court is
unsust ai nabl e and nust be set aside. This appeal is accordingly allowd and
the i npugned judgnment and order of the High Court is set aside. The tria
court will now proceed with the conplaint in accordance with law fromthe
stage at which the respondents took the nmatter to the H gh Court.

Since the matter is already considerably delayed, it nmust be disposed
of with pronptitude. Counsel for the parties are present in Court and in their
presence, we direct the parties to appear before the trial court | on 19.9.2005 on
which date the Court will give further directions.

Thi s appeal is allowed.




