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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Cl VI L APPEAL NO. 1041 OF 2002

M S. NEW SWADESH SUGAR M LLS Appel | an
t

(s)

VERSUS

COVWMNR. OF CENTRAL EXCI SE, PATNA

Respondent ( s)

(Wth office report)

Date : 29/03/2007 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE S. H. KAPADI A

HON BLE MR JUSTI CE B. SUDERSHAN REDDY

For Appellant (s) M. Vinay Garg, Adv.

For Respondent (s) M. K. Radhakri shnan, Sr. Adv.
Ms. Shil pa Singh, Adv.

M. B. Krishna Prasad, Adv.

UPON hearing counsel the Court nade the foll ow ng



ORDER

The appeal is allowed with no order as to costs, in ternms of the

si gned order.

(N.  Annapur na) (Madhu Saxena)
Court Master Court Master

(Signed order is placed on the file)

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 1041 OF 2002

Ms. New Swadeshi Sugar MIls ... Appel | ant (s)
Ver sus
Conmmr. of Central Excise, Patna ... Respondent (s)
ORDER
Thi s civil appeal is filed by M s. New  Swadeshi Sugar MIIls
under Secti on 35-L  of t he Centr al Exci se  Act, 1944  agai nst t he

j udgnent of the Custons, Excise & Gold (Control) Appellate Tribunal,

dat ed 8th Cctober, 2001. The appel | ant - assessee sol d during t he



r el evant year sugar nmol asses at t he rate of Re. 1/ - per qui nt al

Accor di ng to t he Depart ment , during t he rel evant year, t he Bi har

Gover nnent had statutorily fixed t he price of t he sai d commodi ty
Rs. 15/ - per quintal and, therefore, the assessabl e val ue ought to have
been cal cul at ed at t he rate of Rs. 15/ - per qui nt al whi ch was a
statutorily fixed price under the Bi har Mbl asses (Control) Act, 1947.
It needs to be stated that sugar is an essenti al comodi ty under
Essential Commodities Act. The Tribunal has accepted the case of the
Department. Aggrieved by the said decision, the assessee has cone in
appeal

" It is the case of the assessee that it has sold the
Re. 1/- per quintal. That, was permi ssible under the Bi har Ml asses
(Control) Act, 1947. According to the assessee, under the said Bihar
Mol asses (Control) Act , 1947, it was sti pul at ed t hat no owner ,
manager or occupi er of a factory shal | sel | nol asses at a price
exceedi ng t hose prescri bed in Schedul e A and Schedul e B. It is

contended on behal f of the assessee that under the said 1947 Act, the

at

t he

nol asses



State Gover nient had not statutorily fixed t he control price

According to the  assessee, under the said Act, an out er ceiling limt
was prescri bed and t hat t he assessee was free to sel | nol asses at a
price Wit hin t he range of Rs. 1/ - to Rs. 15/ - per qui nt al . In t he

circunstances, according to the assessee, proviso (ii) to Section 4(1)(a)

of the Central Excise Act was not applicable to the facts of the present

case.

W find merit in this civil appeal . Sugar is an essentia

commodity under the Essential Comodities Act. The Bi har Ml asses

(Control) Act , 1947 is a regul atory nmeasur e enact ed in or der to
regul ate t he supply, storage and pricing of nmol asses pr oduced by
factories in the State of Bihar. The rel evant provision of the said Act

which dealt with price of nolasses has not fixed a particular price. It

has nmerely fixed a range/ceiling within which the factory was entitled

to char ge t he price of t he nol asses. e are i nf or med t hat in t he

rel evant year, on account of surplus, the price charged by the assessee

was Re.1/- per quintal. It is wel | settled that Section 4(1)(a) of



the Central Excise Act, as it stood at the relevant tine, seeks to val ue

the goods on the nornmal price. Generally, the nornmal price concept is

equat ed to t he act ual price char ged except in three excepti ona

ci rcunst ances i ndi cated by t he three provi sos. In t he pr esent case,

proviso (ii) is not applicable since under the Bi har Ml asses (Control)

Act, 1947, there is no fixed control price stipul ated. As stated above,

under the said Act, a price range is demarcated subject to the ceiling

of Rs.15/- per quintal. In the circunmstances, proviso (ii) to Section 4

(1)(a) of the Central Excise Act is not applicable to the present case.

For the afore-stated reasons, t he i mpugned  j udgnent of t he

Tribunal is set aside. Accordingly, the appeal is allowed with no order

as to costs.

Si nce t he assessee has succeeded in t he appeal , we her eby

order refund of t he anount to t he assessee subj ect to t he assessee

compl yi ng with t he provi si ons of Section 11-B  of t he Central Exci se

Act .

(S. H. KAPADI A)



(B. SUDERSHAN REDDY)
New Del hi ,

March 29, 2007.



