j1 1 TEM NO 102 COURT NO. 7 SECTI ON X |

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NQ(s). 5217 COF 2002

N. SELVARAJ Appel I ant (s)

VERSUS

MANAGEMENT, KUMBAKONAM CI TY UNI ON BANK LTD&ANR Respondent (' s)

(Wth office report )

WTH G vil Appeal NO 5218 of 2002

(Wth appln. for Cdelay in filing rejoinder and with prayer for interimrelief)

Date: 06/12/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE H K. SENVA

HON BLE MR JUSTICE B. N. SRI KRl SHNA

For Appellant(s)

M. Anbrish Kumar, Adv.

For Respondent (s) M. Balaji Srinivasan, Adv.
M. V. Sudeer, Adv.

M. S. Srinivasan, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeals are dismssed in terns of the signed oder.



(Ganga Thakur) (Prem Prakash)

PS to Registrar Court Master

Signed order is placed on the file.

I'N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO 5217 OF 2002

Wth Gvil Appeal No.5218/2002

N. Sel var aj
Appel | ant (s)

Ver sus

Management, Kumbakonam Gty
Respondent

Uni on Bank Ltd. & Anr.

JUDGMENT

SEMA, J.

The chall enge in this appeal is as to the order of the Hi gh Co
urt directing to

make fresh enquiry and denyi ng back wages to the appellant.

By this common judgnment, we propose to dispose of these two appeals,

as t hey ari se out of comron  judgment. Cvil appeal No. 5217/ 02 i
s filed by t he



enpl oyee and Cross appeal bei ng Gvil Appeal No. 5218/ 02 is filed
by t he

Managenent .
Briefly stated the facts are as foll ows: -
The  appel | ant j oi ned hi s servi ces in the r espondent B
ank as
Messanger on 24.1.1977. He was confirned in t he sai d post on
30. 11. 1977. On
31.3.1987, a crimnal case was instituted agai nst hi m under Section

381 | PC on a

conpl ai nt filed by the cashier of Bank alleging that the appellan
t had stol en a

bundl e of notes denoni nati on of Rs. 100/ - anounti ng to Rs. 10,000/ - from
t he cash

count er. By order dated 18.4.1987 the appellant was placed under suspension

cont enpl ati on of a departnental enquiry. As it woul d appear from
the various

representations t he appel | ant requested t he aut hority t hat since cr
i m nal

pr oceedi ngs were pending agai nst hi m depart nent al enqui ry may be
post poned

till the  disposal of crininal case. Taking this contenti on, t he

appel | ant did not

participate in t he depart nent al enqui ry, despite of r epeat ed rem nders to
do so,

resulting passi ng of or der of ex-parte enqui ry On concl usi on of enqui ry,
t he

enquiry of ficer found him guilty to the charge. Consequent | vy, he was dis
n ssed

from the service on 6. 10. 1987. He carried unsuccessf ul appeal before t he
Deputy

Conmi ssi oner of Labour, Trichy and Tam | Nadu under Shops & Establishnent



Act . Aggri eved t her eby t he appel | ant filed wit petition bef ore the |earned

single
Judge which favoured himby setting aside the order of dismssal. Thereafter, the
respondent Bank filed wit appeal before the H gh Court. The Division Bench of

t he Hi gh Court after heari ng t he parties di smi ssed t he Wit appeal with
t he

fol | owi ng observation: -

"Theref ore, while we agree with the order of t he | earn
ed

single Judge in gi ving an opportunity to t he first r espondent herein
to

face the departnental enquiry afresh, we direct that the first respondent

herein wll not be entitled to get the benefit of backwages for the period

out of enploynent including continuity of service for retirenent benefit at

| ater st age in the event of succeedi ng in the departnental enquiry

initiated against him"

Aggrieved thereby the appellant preferred the present appeal solely on

the ground that backwages were denied to him

Thi s Court on 19th August , 2002 grant ed | eave in bot h t he p
etitions

and observed that the denovo enquiry as directed by the High Court shall proceed

and the Enquiry Oficer will make the final order but the disciplinary authority wll

not pass t he consequenti al orders unti | further orders of this Court. As
it woul d

appear, pur suant to t he sai d or der, t he enqui ry was conduct ed and t he

enquiry

of ficer submitted a final report dat ed 15th February, 2004 hol di ng t he appe
Il ant

guilty of the charges |evelled against him However, in view of the order passed by

this Court as referred above, the final order is yet to be passed.



It is contended by the | earned counsel for the appellant that since the

crim nal court acquitted hi m continuity of depart nent al enqui ry is not ju
stified

and he should be directed to be paid all the backwages on the basis of the acquitta

recorded by the crimnal court. W are not at all convinced by this contention. By

now, it is wel | settled principle of law that t he st andard of pr oof
bet ween t he

crimnal trial and the departnmental proceedings are quite different. In crimnal trial

t he st andard of pr oof is proved beyond al | r easonabl e doubt , wher eas

in t he
depart nent al pr oceedi ngs it is pr eponder ance as probability whi ch is t

aken into
consideration. It is also to be noted that in continuation of the earlier order passed
by this Court as referred above, t he suspensi on of t he appel | ant i

S conti nui ng

subject to the final decision that may be nmade on the basis of second enquiry. It is

now wel|l settled principle of |aw that pay and allowances including backwages wll

depend on t he out cone of t he second enqui ry to be deci ded by t he
di sciplinary

aut hority in accordance with r el evant fi nanci al Rul es. See (Managi ng D
i rector

ECI 1, Hyderabad and Ors. Vs. B. Karunakar & Ors. 1993(4) SCC 727)

In t he pr esent case admttedly t he second enqui ry r
eport has been

submitted on 15. 2. 2004 hol di ng t he appel | ant guilty of t he char ges,
al t hough no

final order has been passed pursuant to the interimorder passed by this Court on

19t h August, 2002.

We hold that the paynment of backwages, if any, shall be subject to
t he



final outcone of the decision of the disciplinary authority on the basis of the second

enqui ry report. W al so make it cl ear t hat t he appel | ant will be
at liberty to

chal l enge the final order that will now be passed if it adversely affect him

In this view of the matter we do not find any i nf
irmty in the order

passed by the Hi gh Court.
Thi s appeal being devoid of nerits is accordingly disn ssed.
G vil Appeal No.5218/02

In view of the above order, this appeal has becone infructuous an

d it
is accordingly dismssed.
..................... J.
(H K. SEMA

)
........ N e

(B.N. SRIKRI'S
HNA)
New Del hi ,

Decenber 6, 2005.



