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Civil Appeal No.11820 of 1996
TRANSWORLD SHI PPI NG SERVI CES Appel | ant (s)
VERSUS
VI SAKHAPATNAM PORT TRUST Respondent (s)
(W TH OFFI CE REPORT)

Date : 17/07/ 2003 These Petitions were called on for hearing today.
CORAM :

HON BLE MR JUSTICE S. N VARI AVA
HON BLE MR JUSTI CE H K. SEMA

For Appellant (s)M. S. Ganesh, Sr. Adv.
Ms. Puja Sharnma, Adv.
M. Rajan Narain, Adv.
For Respondent (s)M. Kailash Vasdev, Sr.Adv.

M. S.K  Shandilya, Adv.
Ms. V.D. Khanna, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

Heard | earned counsel for the parties at |ength.
The appeal stands dismissed in terns of the signed order. There will be no order as to costs.

(K. K. Chaw a)
Court Master

(Jasbi r Si ngh)
Court Master

Signed order is placed on the file
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 11820 OF 1996

TRANSWORLD SHI PPI NG SERVI CES Appel | ant (s)
VERSUS

VI SAKHAPATNAM PORT TRUST Respondent (s)

O RDER



This appeal is against an order of the Andhra Pradesh Hi gh Court dated 20th Septenber, 1995.
Briefly stated the facts are as follows: -

The appel | ants are Shi pping Agents who act on behalf of owners of various shipping vessels at
various ports. As Shipping Agents, they were also operating at the Port of Visakhapatnam

Under the Regul ations framed by the Visakhapatnam Port Trust Authorities, in pursuance of Sect
ion 123 of the Major Port Trusts Act, 1963, any agent proposing to carry on his business, at V
i sakhapat nam Port, had to open a deposit account. For the purposes of opening the deposit acco
unt, a letter of consent had to be given stating therein that all dues payable by himto the P
ort would be adjusted against the deposit account. It is not disputed that such a letter had

been given and a deposit account was opened by the appellants.

By a letter dated 30th August, 1985, the appellants inforned Traffic Manager of the Vi sakhapat
nam Port Trust that a vessel "M V. PANTANASSA' was arriving on 30th August, 1985, for the purp
oses of discharging 9,000 netric tonnes of cenent, and that their agent one Ms. Chowgule Bro
thers would attend the shipnment and clear the vessel. By this letter, they pernmitted the Port
authorities to debit the deposit account, anbngst others with the Port Dues".The Vessel enter
ed the Port and after discharging left the Port on 13th Septenber, 1985.

On 14th Septenber, 1985, the Port Trust authorities addressed a letter to the Master of the Ve
ssel, with a copy to the appellant, stating that as the vessel was sailing away one Tug "Dhana
nj aya" whi ch had been engaged by the vessel was damaged due to parting of one of the two ship

s lines given for towing. The letter, inter alia, stated that as the Tug was damaged, they wer
e liable to make good the damages and that, if necessary, a surveyor could be appointed to ins
pect the danmage. Neither the appellants nor the Master of the Vessel nor anybody el se appoint
ed any surveyor nor inspected the damaged Tug. At this stage nobody disputed that the Tug had

got danmaged due to the parting one of two ship's |ines.

The respondent then got the Tug repaired. The total cost of repair came to Rs. 2, 34, 885. 75p
Accordingly, a bill was raised and sent to the appellants on 19th February, 1986. As the anopun
t was not paid, the appellants were called upon by letter dated 25th April, 1986 to pay up the
said anount failing which all services to their organisation would be stopped i mediately. A
s the appellants did not pay the anount, by a neno dated 6th May, 1986 all port services were
denied to the appellants. The appellants, therefore, filed a wit petition. The wit petitio
n cane to be dismssed by a | earned Single Judge of the High Court. The appeal filed by the a
ppel | ants has been di sm ssed by the inpugned judgnent.

We have been taken through the Regul ati ons and Rul es which have been framed pursuant to Sectio
n 123 of The Major Port Trusts Act, 1963. It has been urged that the Regul ations deal only w
th rates for services rendered by the Port Trust. It is submitted that the Regul ati ons do not
cover a case where a claimfor damage is made by the Port Trust. It is urged that the Regul a
tions and the Rul es thereunder do not enpower or authorize the Port Trust to recover danmges f
romthe Agent. It is urged that the right of the Port Authorities to recover danmges is cove
red by Sections 116 and 131 of the Major Port Trusts Act, 1963. It is submitted that the Port
Trust Authorities nust recover the damages only fromthe owner of the vessel and cannot seek
to do so fromthe Agent. In support of this subnission, reliance is placed upon the case in
Ednasa Shi pping Co. v. Trustees, Visakhapatnam Port reported in AIR 1978, A P. Page 306.

In this case, the question was whether the Regul ations framed by the respondents, particularl
y Regul ation 42, pernitted the respondents to demand a bank guarantee fromthe owner of the Ve
ssel. It was held that they could demand a bank guarantee. Relying upon this case, it was su
brmitted that this authority lays down that it is only the owner who is liable for damages. W
are unable to accept this subm ssion. The authority nowhere considered the question whet her,

apart fromthe owner any other person can also be nmade liable. |In fact a proper reading of t
he authority would show that it is against the appellants inasnuch as it clearly | ays down tha
t Regul ations framed under Section 123 can also deal with a claimfor damages. |t has al so be

en held, in this case, that the Port Trust need not nmerely follow the procedure laid down in
Sections 116 and 131 of the Major Port Trusts Act but can demand an unconditional bank guaran

tee. 1t has been held that once the ship | eaves the country the renedy for recovery would be
af f ect ed.

It is next urged that the appellants cannot be nade liable in view of Section 230 of the India
n Contract Act, 1872. Section 230 reads as follows: -

"230. Agent cannot personally enforce, nor be bound by, contracts on behalf of principal. - In
the absence of any contract to that effect an agent cannot personally enforce contracts entere



d into by himon behalf of his principal, nor is he personally bound by them

Presunption of contract to contrary - Such a contract shall be presuned to exit in the follow
ng cases: -

(1)Where the contract is nade by an agent for the sale or purchase of goods for a merchant res
i dent abroad;

(2)Where agent does not disclose the name of his principal
(3)Where the principal, though disclosed, cannot be sued."

It nmust be noted that such a contention was not taken in the wit petition. [It, however, was

urged before the Hi gh Court and the High Court has dealt with it. It nust also be noted that
the wit petition was challenging the action of the respondents - Port Trust in withdrawing s
ervices to the appellants. The appellants have no right to insist that such services be render
ed. Such services are rendered on the basis of the letter of consent given by the appellants

under Rule 5 of the Regulations. This letter of consent states that the Port Trust would be f
ree to adjust "all dues payable" in the deposit account. W are unable to accept the submiss

on that the term"all dues payable" must be restricted to dues payable in respect of services

rendered by the Port Trust. The term"all dues payable"” is w de enough and cannot be given a

restrictive neaning. Section 230 of the Contract Act would not apply because by giving the le
tter of consent the appellants have entered into a contract to the contrary. On the basis of

the letter of consent, the Port Trust allowed the appellants to operate. The appellants canno
t then turn around and claimthat he will not clear "all dues"

Even otherwi se in respect of this particular ship, the appellants had given a |letter dated 30t
h August, 1985. Even this letter permts the Port Trust to debit "Port dues". W are unable
to accept the submi ssion that the term"Port dues" nust be restricted to only dues which are
in respect of services rendered for the unloading of the goods. The whol e purpose of having t
he deposit account and of having a letter of consent, from Agents, is to see that the Port Tru
st which has to carry on the business of maintaining and running the Port is not required to g
o running after foreign ships. It is the agents, who act on behalf of foreign ships who nust t
ake on the liability with their own consent. The agent can al ways recover fromthe owner of t

he shi p.

We are in agreenment with the observations in the inpugned judgnment that nerely because a right
is given under Sections 116 and 131 of the Major Port Trusts Act does not nmean that recourse
to other renedies can not be had. 1In other words, the right given in Sections 116 and 131 can

be exercised over and above any other right or renedy which the Port Trust may have.

It must be mentioned that on behalf of the respondents it was subnmitted that the appellants ha
d acted as an agent for an undisclosed principal and thus Section 230 of the Contract Act woul
d not apply. Prima facie it appears difficult to accept this subm ssion. However, in the vie
w that we have already taken, we do not wish to go into this question and | eave the question o
pen.

Finally, it nmust be nmentioned that if any person has any grievance against the claimraised by

the Port Trust it is always open to that person to challenge that claimand file a suit. N
either the appellants nor the owners have till this date challenged the claimraised by the Po
rt Trust. Therefore, it cannot even be said that the anmount was not due.

For all these reasons, we see no reason to interfere. The appeal stands disnissed. There wil
| be no order as to costs.

................. J.
(S.N. Variava)
................. J.
(H K. Semm)

New Del hi ,

July 17, 2003.



