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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CVviL APPEAL No. 4140 OoF 2006
BRI TI SH Al RWAYS PLC. C. Appel | ant ('s)
Ver sus
M S. ABSOLUTE AROVATI CS LTD. C. Respondent ( s)
ORDER
1. British Ai rways PLC appel | ant (for short, "t he

Carrier’) has challenged the order dated Septenber 27, 2005

passed by Mnopolies Restrictive Trade Practices Conm ssion

New Del hi (for short 'the Commission’) in this appeal by

speci al | eave.

2. M s. Absol ut e Aromati cs Limted (for short "t he
Shipper’) initiated two proceedi ngs before the Conmi ssion

one by way of conplaint under Sections 36, 36A, 36B and 36D

read with Sections 2(i) and 10(a) (i) of the Monopolies and

Restrictive Trade Practices Act, 1969 (for short 'MRTP Act’)

for instituting enquiry agai nst t he Carrier for vari ous
nmonopol i stic, restrictive and unfair trade practices and for

passi ng ' Cease and Desist’ order directing the Carrier not

to repeat or continue simlar practices and the other by way

of application under Section 12B of the MRTP Act for award
of conpensation anounting to US$ 6,%6,174,43.
3. These pr oceedi ngs wer e broadl y based on t he
foll owi ng facts:
The Shi pper manuf act ur es various products including
Peppermnt Q. Based on the advertisenents issued by the
Carrier in various newspapers that they provide pronpt,

excel | ent and f ast cargo services to i nternationa



destinations, the Shipper clains to have booked 40 druns of
Pepperm nt oil for export to Ms. Amigo & Arditi, Fernando

De La Moard, Paraguay, through the Carrier’s agent Trade

Wngs Ltd. , New Del hi on March 31, 1997 vide Air \Way Bil

No. 125-5452-6566 (for Short ' AWB 6566’ ). The airport of

destination as per AWB 6566 was Sao Paul o. The val ue of the
goods was declared as US$ 1, 00,080.00 and the freight of Rs.

9,79, 130/ - was pai d by t he Shi pper to t he Carrier
According to the Shipper, these goods were never delivered

to the consignee. On April, 11, 1997 a second consi gnnent

of 40 druns of t he Pepper m nt al was booked with t he
Carrier vide Air way Bill No. 125-5452-6570 (for short, 'AWB

6570") for export to the sane consignee. The val ue of the

second consi gnnent was al so declared as US$ 1, 00, 080. 00 and

the freight of Rs. 9,79, 130/- was paid. The airport of
destinati on was Ascunci on. The sai d consi gnment accordi ng

to the Shipper was del ayed and delivered to the consignee on

June, 6, 1997. The Shipper averred that the Carrier was

hi ghly negl i gent and the services render ed by t hem wer e
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deficient and there was unusual del ay in delivery of t he
second consi gnnent and t he first consi gnnent was never
del i vered
4. The Conmi ssi on i ssued notice of i nquiry in t he
conpl ai nt made for unfair trade practice adopt ed by t he
Carrier and al so i ssued notice on t he conpensati on

application.

5. The Carrier responded to the notices issued by the

Conmi ssi on and rai sed t he obj ection about t he
mai ntai nability of t he conpl ai nt and t he compensati on

appl i cation. The Carrier set up the case that they have

not indulged in any unfair trade practice or restrictive

trade practice. They averred that both consignhments were

pronptly carried to the destination and since there were



fresh instructions received fromthe Shipper in respect of

change of destination as well as consignee, sone delay m ght

have occurred. Mor eover, the goods were not cleared by the

Brazilian Cust ons promptly. No sooner t he goods
cleared by the Brazilian Custons, these were delivered to

t he consi ghee. it was al so the stand of the Carrier that

even if there was sone delay in delivery of the goods, that
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woul d not constitute nonopolistic and restrictive or unfair

trade practice

6. Both parties produced docunentary evi dence incl uding

t he correspondence exchanged bet ween t hem in support of
their stand set up before the Conmi ssion

7. The Conmission in the i mpugned order held that the

Carrier i ndul ged in unfair trade practice and awar ded
conpensation to the Shipper in the sumof US$ 1,00,080 with

6% interest fromthe date of application + Rs. 9,79, 130/ -

with interest @6% fromthe date of application till the

dat e of paynent.

8. It may be noted here that in view of the interim

order passed by this Court, the Carrier has deposited the

awar ded anobunt with the Registry of this Court and the same

has been invested in the fixed deposit.

9. Havi ng heard M. M N. Kri shnamani , | ear ned seni or
counsel for t he appel lant-Carrier and M. Vi vek Kohl i,
| earned counsel for the respondent- Shi pper and on thought ful

consideration of the entire matter, we are of the opinion

t hat t he i mpugned or der cannot be sust ai ned si nce t he

Conmi ssion has not adverted to the diverse aspects having

bearing in the natter. Particularly, the conditions of the

contract have not at all been considered. The question as
to whet her delay or non-delivery of goods can be condemed

as an unfair trade practice was required to be exam ned in

the light of the law laid down by this Court which the

wer e



Conmmi ssion failed to do.

10. Clauses 8.1, 11,12.1 and 12.2. of the Contract read
as under: -

Clause 8.1

Carrier undertakes to conplete the carriage
hereunder with reasonabl e dispatch. Carrier may
use alternate carriers or aircraft and may
wi t hout notice and with due regard to the

interests of the shipper use other neans of
transportation. Carrier is authorised by
shi pper to select t he routing and al

i ntermedi ate stopping places that it deens
appropriate or to change or deviate fromthe
routi ng shown on the face hereof.

Cl ause 11

Notice of arrival of good will be given
pronptly to the consignee or to the person
indicted on the face thereof as the person to
be notified. On arrival of the goods at the
pl ace of destination, subject to the acceptance

of other instructions fromthe shipper prior to

arrival of the goods at the place of
destination, delivery will be nade to, or in
accordance with the i nstructions of t he

consignee. |If the consignee declines to accept

t he goods or cannot be communi cated with,
destination will be in accordance with
i nstructions of the shipper

Clause 12.1

The person entitled to delivery nust
make a conplaint to the carrier in witing in
t he case:

12.1. 1: of visible damage to the goods,

i medi ately after discovery of the damage and
the latest within fourteen days fromthe
recei pt of the goods.

12.1.2: of other damage to the goods, within 14
days fromthe date of receipt of the goods
12.1.3: of delay, within 21 days of the date
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the goods are placed at his disposal and
12. 1. 4: of non-delivery of the goods, within
120 days fromthe date of the issue of Airway
bill.
12. 2: for the purpose of 12.1 conplaint in
witing my be nmade to the carrier whose
Airways bill was used or to the first carrier

or to the last carrier of to the carrier who
performed the transportation during which the
| oss, damage or del ay took place.

11. Under Clause 8.1 it is obligatory upon the Carrier to



complete the carriage with reasonabl e di spatch. Cl ause 11

provi des t hat notice of arrival of goods will be given

promptly to the consignee or to the person indicated in the

Air way bill. It al so provi des t hat subj ect to t he

i nstructions t hat may be recei ved from the Shi pper and

accepted by the Carrier prior to the arrival of the goods at
t he pl ace of destinati on, t he delivery will be made on
arrival of the goods at the place of the destination to the

consi gnee.

12. Clause 12.1 is very material . It provides that the

person entitled to delivery (i.e. consignee) nust make a

complaint to the Carrier in witing in case of delay within

21 days of the date of the goods are delivered to himand in

case of non delivery of the goods within 120 days fromthe

date of the issue of Air way bill. Cl ause 12.2 provi des
that conplaint nmay be nmade by the consignee to the Carrier

whose Air way bill was used or to the first Carrier or to

t he | ast Carrier or to t he Carrier who performed
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transportation during which the | oss, damage or del ay took

pl ace.

13. Par a 27 of t he second Schedul e appended to The
Carri age by Ar Act, 1972 (for short '1972  Act’) reads

t hus: -

27 (1) Receipt by the person entitled to
delivery of baggage or cargo without
complaint is prima facie evidence that the
same has been delivered in good condition
and in accordance with the docunent of
carri age.

(2) In the case of damamge, the person
entitled to delivery nust conplain to the
carrier forthwith after the discovery of the
damage, and, at the latest, within seven
days fromthe date of receipt in the case of
baggage and fourteen days fromthe date of



receipt in the case of cargo. In the cse of
del ay the conpl aint nust be made at the

| atest within twenty-one days fromthe date
on whi ch the baggage or cargo have been

pl aced at his disposal

(3) Every docunent of carriage or by
separate notice in witing dispatched w thin
the tine aforesaid.

(4) Failing conplaint within the tines
aforesaid, no action shall |ie against the
carrier, save in the case of fraud on his
part.

14. Para 27 thus nandates that in case of delay the
conpl aint nust be nade at the latest within 21 days fromthe

date of receipt of the baggage or cargo by the person who is

entitled to delivery.

15. We refrain fromgiving any final opinion concerning

the conditions of the contract between the parties and the
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effect of Para 27 of the second Schedul e appended to 1972

Act as t hese aspects need pr oper consi deration by t he
Conmi ssion in the Iight of the pleadings of the parties and

the evidence produced by them Surely these aspects have

bearing on the outcone of the case.

16. It is pertinent to notice that the Conmission, inits

or der, has recor ded a finding t hat t he Carrier has not
indulged into restrictive trade practi ce. The Conmi ssi on

al so recorded a finding that there is no evidence that it

is the character of the Carrier to carry such unfair trade

practice or it is being generally indulged by the Carrier

As a matter of fact, the Conmission held that there is no
evi dence to show that such unfair trade practice was
i ndul ged by the Carrier in respect of any other consignment.

However, the Conmission held that this was a case of single

act of unfair trade practice. But , surprisingly t he
Conmi ssi on fail ed to consi der as to whet her t he al | eged
del ay in delivery of t he goods or non-del i very can be

condemed as unfair trade practice envisaged under Section

36A of the MRTP Act. As a matter of fact, there is no



finding at all by the Commission that the representations
contained in the advertisenents were fal se statenents and
wer e m sl eadi ng. In the case of Rajasthan Housing Board Vs.
Parvati Devi, AIR 2000 SC 1940, this Court, while dealing

with Section 36A of the MRTP Act, stated the |egal position
9

as under:

"For deciding such question, the Conmi ssion has to find
out whether a particular act can be condemmed as an
unfair trade practice; whether representati on contained
a false statement and was mi sl eadi ng and what was the
ef fect of such a representati on made to the common man.
The i ssue cannot be resolved by nerely hol ding that
representati on was nade to hand over the possession
within stipulated period and the sane is not conplied
with or sonme |esser constructed area is given after the

construction of the buil ding. The Commi ssion has to
find out whet her t he representation, conpl ai ned of
cont ai ns t he el ement of m sl eadi ng t he buyer and

whet her buyers are nislead or they are infornmed in

advance that there is |ikelihood of delay in delivering

t he possessi on of constructed bui | di ng and al so
increase in the cost. For this purpose, terns and

conditions of the agreenment are required to be exam ned

by the Conmi ssi on. Not only this, the Conmission is

required to consi der whet her t he Boar d has adopt ed

unfair nethod or deceptive practice for the purpose of

pronoting the sale, use or supply of any goods or for

t he provi si ons of any servi ces. Unl ess there is
finding on this i ssue, appel | ant Boar d cannot be
penalised for unfair trade practice."

17. But whil e deci di ng t he question of unfair trade

practice, the conm ssion overl ooked the aspects highlighted

by this Court in Parvati Devi’'s case (supra). The Conmi ssi on
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al so failed to consider whether the Carrier adopted unfair

met hod or deceptive practice for the purpose of pronoting its
services. Unless the findings were recorded by the Conm ssion

on these aspects on exam nation of the conditions of the
agreenment, the Carrier could not have been held guilty of

unfair trade practice

18. Considering the infirmties and flaws in the inpugned

order and | ack of consideration of all relevant aspects by

the Conmi ssion, we are satisfied that the inpugned order



cannot be sustained and the matter has to be remanded for
fresh consideration on all issues, factual as well as |egal
rai sed by the parties in their pleadings.

19. For the foregoing reasons, we allow this appeal and

set aside the inpugned order passed by the Mpnopolies and

Restrictive Trade Practices Conm ssion, New Del hi and renmand
the matter (UTPE No. 433/97 and Application No. 15/98) to the

Nati onal Consuner Di sputes Redressal Conmission (for short,

" Nat i onal Conmi ssion’) for fresh heari ng and deci sion in
accordance with | aw. The matter has been remanded to the

Nati onal Commi ssion in view of repeal of the MRTP Act and

abolition of MRTP Commi ssion. All contentions of the parties

are kept open to be agitated before the National Conmi ssion.

Since the matter is quite old, we request the Nat i ona
Conmi ssi on to decide these proceedings as early as may be
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possi bl e. We are infornmed that the ampbunt deposited by the

appel I ant has been invested in a fixed deposit and that the

maturity date of the said fixed deposit is 10.11.2010. In

case, t he Nat i onal Conmmi ssi on deci des t he mat t er before
10. 11. 2010, the anount deposited by the appellant along with

accrued i nterest shal | be pai d to t he successf ul party.
However, if the Nati onal Conmission is unabl e to decide the

matt er bef ore 10. 11. 2010, t he Regi stry shal | return t he

anount deposited by the appellant along with the accrued

interest to the appellant. The parties shall appear before

t he Nati onal Conmi ssion on 12th July, 2010. No order as to
costs.

20. The ori gi nal record recei ved from t he Conmi ssi on

shall be transmitted to the National Conmm ssion i mediately.



(A K. PATNAI K)
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New Del hi ,
June 23, 2010.
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CORAM :
HON BLE MR. JUSTICE R M LODHA
HON BLE MR JUSTI CE A. K. PATNAI K
( VACATI ON BENCH)
For Appellant(s) M N. Kri shnamani, Sr. Adv.
H. Vadhwani , Adv.
Anit Kumar, Adv.
Preet Pal Singh, Adv.
Sanj eev Sachdeva, Adv.

Vi vek Kohl i, Adv.

Lokesh Bhal a, Adv.
Rohit Tandon, Adv.
Jasneet Kaur, Adv.

Subr anoni um Pr asad, Adv.

For Respondent (s)
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UPON hearing counsel the Court nade the foll ow ng
ORDER

The appeal is allowed in ternms of the signed order.

(Shashi Sareen) (I'ndu Satija)
Court Master Court Master
(Signed order is placed on the file)



