z?

Reportabl e
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CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO 378 OF 2007
Mitunj oy Biswas ... Appellant
Ver sus
Pranab @Kuti Bi swas and anot her ... Respondents

JUDGMENT

DI PAK M SRA, J.

Assai ling the judgnment of acquittal dated 25.9.2006 passed by the
H gh Court of Calcutta in Crinminal Appeal No. 558 of 2004 whereby the
j udgnent of conviction and order of sentence dated 12.8.2003 and 13.8.2003
respectively passed in Sessions Case No. 52 of 2001 by the Ilearned Third
Addi tional Sessions Judge, Nadia, convicting the accused-respondent No. 1
under Section 302 of the Indian Penal Code (for short "IPC') and sentencing
himto suffer inprisonnment for Iife and to pay a fine of Rs.1,000/-, in
default, to suffer further inprisonnent for one year, has been reversed,
the instant appeal has been preferred by special |eave.

2. The factual score that needs to be exposited is that on 20.4.2001
about 8.25 p.m Gnanendra Nath Bi swas, PW8, the husband of the
deceased, was lying on a cot in the bedroomwith his wife Ashalata
Bi swas who was reading a "Panchali" and he was listening to the
radio. A lanp was burning near the cot as the house did not have
any electric light. Al on a sudden a mscreant fired at the
deceased Ashal ata Bi swas t hrough the eastern wi ndow of the room as
a result of which she sustained severe injuries. Hearing the
scream of the husband, their nephew, Mitunjoy Biswas, PW1, along
with others came inside and took Ashal ata Biswas to the Krishnagan;
Hospital. The doctors, after primary treatnment, advised them to
take her to Shaktinagar Hospital and, accordingly, PW1 along wth
Sujit Kumar Biswas, PW10 and one Lakshn Biswas took her to
Shakti nagar Hospital. Thereafter, PW1 went to Krishnaganj Police
Station and | odged a witten conplaint, Ext.-1, and returned hone.
On the basis of the conplaint ASI Kohkan Chandra Roy, PW11,
registered P.S. case No. 32 of 2001 dated 20.4.2001 wunder Section
326 I PC and Sections 25/27 of the Arms Act, 1959 and, eventually,
the case was endorsed to S.I. Anupam Chakraborty, PW13, for
i nvestigation.

3. On 21.4.2001 when the victimsuccunbed to his injuries, the case
was converted to one under Section 302 of |.P.C Accused Pranab
who was abscondi ng, was arrested on 24. 4. 2001. The Investigating



O ficer sent the dead body for post nortem examined the witnesses
and after collecting all the evidence subnitted the chargesheet to
the conpetent Court which in turn transmitted the case to the Court
of Session for trial

The plea of the accused was that he was innocent, and had been
falsely inplicated due to aninosity.

The prosecution, in order to bring home the charge against the
accused, exanm ned 14 witnesses and brought nunber of docunents on
record. The main witnesses are Mitunjoy Biswas, PW1, the nephew
of the deceased, Subhash Bi swas, PW2, a witness to seizure, Kamal
Krishna Biswas, PW3, who had deposed that at the time of
occurrence the accused was not in the house, Dr. Ait Kunmar
Bi swas, PW5, who had conducted the post nortem Shantiranjan
Samadar, PW6, and Bishnu Pada Kritania, PW7, who had seen the
accused running and on a query being nade did not give any reply,
Gnanendra Nat h Bi swas, PW8, the husband of the deceased and Anupam
Chakraborty, PW13, the Investigating Oficer. The defence chose
not to adduce any evidence.

After conclusion of the trial, on appreciation of the evidence on
record, the learned trial Judge came to hold that the accused was
guilty of the offence punishable under Section 302 |PC and,
accordingly, convicted himand inposed the sentence as has been
stat ed herei nbefore.

On an appeal being preferred the H gh Court found certain flaws in
the case of the prosecution and opined that the learned trial Judge
had fallen into error in appreciation of evidence on record and,
accordingly, came to hold that the accused was entitled to benefit
of doubt. Being of this view it reversed the judgnment of
conviction and acquitted the accused.

M. Rauf Rahim |earned counsel appearing for the appellant, has
subnmitted that the High Court has fallen into grave error by
opi ning that the non-nmentioning of the nane of the accused in the
FIR by the informant was fatal to the case of the prosecution which
is against the settled principle of law. The conclusion on this
score, as the | earned counsel would contend, is based on conjecture
that PW1, who has stated to have arrived at the spot inmmediately,
had the occasion to know the nane of the accused from PW8 though
the circunstances and the material brought on record project a
different picture. It is further urged by himthat the Hi gh Court
has failed to appreciate the evidence in a reasonable manner by
recording a finding that the deceased, while being carried in the
van to the hospital, despite being conscious, did not nention that
it was the accused who had fired a gunshot through the wi ndow. The
non- exam nati on of Lakshni Bi swas who had acconpani ed the deceased
to the hospital, has been given undue enphasis by the High Court
whi ch has resulted in an erroneous perception both in fact and in
law. It is canvassed by himthat there was no reason on the part
of the High Court not to accept the testinonies of PW1, PW2 and
PW8 who were the nost natural witnesses and further the H gh Court
has totally ignored the other obtaining circunstances which nake
the judgnent of reversal totally unsustainable. Therefore, it is
urged that the appeal deserves to be allowed and the judgnent of
acquittal being untenable requires to be | ancinated.

Ms. Rukhsana Choudhury, |earned counsel appearing for respondent
No. 1, supporting the judgment of the H gh Court, has contended
that the appreciation of the evidence by the learned trial Judge
bei ng absol utely unacceptable, the High Court has appropriately
di sturbed the findings and, hence, the judgnent of acquittal does
not warrant any interference by this Court. It is her further
submi ssion that the Hi gh Court has rightly reached the concl usion
that on the basis of such sketchy evidence it was inapposite to
convict the accused and has justifiably extended the benefit of
doubt. The | earned counsel would also lay enphasis on the fact
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there had been no recovery of gun fromthe accused and, therefore,
the prosecution version does not inspire confidence and on that
bedrock al one the verdict of the H gh Court deserves to be treated
as inpeccable. The |earned counsel would further contend that when
the material wi tnesses, nanely, Lakshmi Biswas and the treating
doctor at the prinmary hospital have not been examned, the High
Court is correct in its approach to record an acquittal and the
vi ew bei ng not an inplausible one should be allowed to stand. That
apart, it is argued that the material omi ssions and discrepancies
in the evidence of witnesses create an incurable dent in the case
of the prosecution and the H gh Court has taken note of the sane in
a sound manner and, hence, the conclusion resulting in acquitta
cannot be fl awed.

M. Chanchal Kumar Ganguli, |learned counsel appearing for the
State, supporting the stand and stance put forth by the |earned
counsel for the appellant, subnitted that while treating the
testinonies of PW-1, 2, 7 and 8 as incredible and unacceptable,
the reasons given by the High Court are absolutely unreasonable
and, therefore, the reversal of conviction is vulnerable; that the
deceased, as she was conscious, could have divul ged the nanme of the
deceased shows total incorrect approach inasnmuch as the deceased
was in a painful condition and she has told, as deposed by PW3,
that she would not survive; that the non-nentioning of the nane of
the accused in the FIR cannot be treated as fatal to the case of
the prosecution when the entire evidence brought on record prove
the guilt of the accused; that non-exam nation of the two w tnesses
and non-recovery of the weapon used are absolutely inmmterial, for
the prosecuti on may choose not to examine a wtness and, in any
event, their non-exam nation and non-recovery of the weapon cannot
belie the version of the prosecution; that PW2, Subhas Bi swas, who
had identified the accused fleeing way from the house of the
deceased in the focus of the torch has been commented upon on the
ground that the torch was not seized by the police but the sane may
be a lacunae in the investigating agency and cannot be a ground to
di scard the uni npeachabl e evi dence of PW2; and that the approach
of the High Court is manifestly erroneous inasnuch as it has
considered certain circunstances and opined that they are weak
pi eces of circunstantial evidence with the aid of which the accused
cannot be convicted though there is direct evidence of natura
Wi tnesses pertaining to the role played by the accused. The
enphasis on the fact that independent w tnesses have not been
exam ned is inconsequential as the wtnesses exanined are nost
natural w tnesses and they have no reason to inplicate the accused
in the crime. The Hi gh Court, M. Ganguli would contend, has laid
i mense stress on sone mnor discrepancies which are not vital for
whi ch the view expressed cannot be regarded as irreproachable.

Before we scrutinize whether the H gh Court has appositely
appreciated the evidence on record and whether the findings
recorded on such appreciation by it are totally wunreasonable or
perverse leading to serious illegality, which would war r ant
interference by this Court, we would I|like to refer to certain
authorities in the field that |ay down the parameters for reversing
a judgnent of acquittal

In Jadunath Singh v. State of U P.[1], a three-Judge Bench opined
that in an appeal against acquittal, the appellate Court has ful
power to review at large all the evidence and to reach the
concl usion that upon that evidence, the order of acquittal should
be reversed. The Bench referred to the principles laid down in
Sheo Swarup v. King Enperor[2], Nur Mhammad v. Enperor[3],
Surajpal Singh v. State[4] and Sanwat Singh V. State of
Raj ast han[ 5] .

I n Danodar prasad Chandri kaprasad v. State of Maharashtra[6], it has
been rul ed that once the appellate Court cones to the conclusion
that the view of the trial Court is unreasonable, that itself
provi des reason for interference. The |earned Judges referred to
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the decision in State of Bonbay v. Rusi Mstry[7] to come to the
conclusion that if the finding shocks the conscience of the Court
or the norms of |egal process have been di sregarded or substanti al
and great injustice has been done, the same can be interfered wth.

In Shivaji Sahabrao Bobade v. State of Mharashtra[8], a three-
Judge Bench expressed the opinion that there are no fetters on the
pl enary power of the appellate court to review the whole evidence
on which the order of acquittal is founded and, indeed, it has a
duty to scrutinize the probative material de novo, inforned,
however, by the weighty thought that the rebuttable innocence
attributed to the accused having been converted into an acquittal
the homage our jurisprudence owes to individual liberty constrains
the higher court not to upset the finding without very convincing
reasons and conprehensi ve consi deration

In Chandrappa v. State of Karnataka[9], this Court has held that an
appellate court has full power to review, reappreciate and
reconsi der the evidence upon which the order of acquittal is
founded and the Code of Crimnal Procedure, 1973 put s no
limtation, restriction or condition on exercise of such power and
an appellate court on the evidence before it my reach its own

concl usi on, both on questions of fact and of |aw It has been
further laid down therein that various expressions, such as,
"substantial and conpelling reasons", "good and suf ficient
grounds", "very strong circunstances", "distorted conclusions"

"glaring m stakes", etc. are not intended to curtail extensive
powers of an appellate court in an appeal against acquittal. Such

phraseol ogies are nore in the nature of "flourishes of |anguage" to
enphasi se the reluctance of an appellate court to interfere wth
acquittal than to curtail the power of the <court to review the
evidence and to cone to its own concl usion

These principles have been reiterated in S. Ganesan v. Ram
Raghur aman[ 10], Jugendra Singh v. State of Uttar Pradesh[11l] and
State of Madhya Pradesh v. Dal Singh and Ors.[12].

Keeping in view the aforesaid principles, we are required to
scrutinize the base on which the findings have been recorded by the
| earned trial Judge and the appreciation on which the H gh Court
thought it appropriate to reverse the convi ction. It is
perceptible that the learned trial Judge, scanning the evidence on
record, opined that PW-1, 2, 7 and 8 were the nost natura
wi t nesses and their evidence deserved to be accepted; that PW3 who
had gone to the house of the accused at the tine of occurrence but
i medi ately thereafter he cane inside and in a different tone
enqui red about di sturbance caused outside which was significant in
the context of the occurrence; that the testinony of PW7 deserved
credence and he had stated that the nother of the accused cane to
his house in search of the accused at 8.00 p.m in the night of the
incident and he also heard the sound of a gunshot after five
mnutes fromthe tine of departure of the nother of the accused
fromhis house; that it was quite natural that there would be sone
di screpancies in the evidence of the prosecution wtnesses, for
after passage of time a witness cannot recollect everything wth
precision; and that the post nortem report revealed that the
deceased had suffered a gunshot injury; that the defective
investigation would not affect t he prosecution case and,
accordingly, rested his conclusion on the said findings.

The flaws noticed by the H gh Court are that the informant had not
menti oned the name of the accused in the FIR though he could have
ment i oned; that though the deceased who was conscious while being
taken to the hospital in a van, yet she did not divulge the nane of
the person who had fired through the wi ndow, that Lakshn Biswas,
who had acconpani ed Mitunjoy Biswas, PW1 and Sujit Bi swas, PW 10,
to the hospital was not exanined; that the evidence of PW2 and PW
7, who saw the accused running away fromthe place of occurrence,
was very weak piece of evidence to connect the accused wth the
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crime; that the testinmony of PW3 that he had not found the accused
in his house soon before the incident was inconsequential; that
details of treatment of the deceased in the Krishnaganj Hospita
had not been brought on record by the prosecution from which the
condition of the deceased could have been known; that t he
prosecution should have, in all fairness, examned the treating
doctor at the Primary Health Centre; and that the evidence on
record did not establish the guilt of the accused beyond reasonabl e
doubt and, hence, he was entitled to benefit of doubt.

The first ground of attack is non-nentioning the name of the
accused in the FIR Pyranmding the said submssion, the |earned
counsel for the appellant would subnmit that once the nane of the
accused is not mentioned in the FIR, the prosecution version in
entirety is bound to collapse. In this context, we may fruitfully
refer to a three-Judge Bench decision in Pandurang and others v.
State of Hyderabad[13] wherein it has been held that on the facts
of the case that the first information report did not mention the
name of any person as assailant though it was alleged that the
nanes were known was of no consequence specially when their nanes
were disclosed at the tine of inquest and their absence did not
make the prosecution version a concocted one and further it could
not be said that it was a planned one to rope soneone |ater on

In Rotash v. State of Rajasthan[14] wherein the FIR did not contain
the nane of the appellant before this Court, a contention was
advanced that the informant who was known to the accused and who
could easily identify the assailant, yet he was not naned in the
FIR and, therefore, the prosecution case was not to be believed.
The Court took note of the fact that the investigation had taken
place in quite pronptitude and the accused persons were arrested
bei ng named by the witnesses. After taking note of the fact
situation the Court proceeded to observe as follows: -

"The first information report, as is well known, is not an
encycl opedia of the entire case. It need not contain all the
details. W, however, although did not intend to ignore the
i mportance of naming of an accused in the first information
report, but herein we have seen that he had been named in the
earliest possible opportunity. Even assunmng that PW1 did not
nane himin the first information report, we do not find any
reason to dishelieve the statenent of Mwoli Devi, PW 6. The
question is as to whether a person was inplicated by way of an
aft ert hought or not nust be judged having regard to the entire
factual scenario obtaining in the case.”

In Mulla and another v. State of Uttar Pradesh[15], the accused
persons were not naned in the FIR Taking into consideration the
mat eri al brought on record, the Court observed that though none was
naned in the FIR yet subsequently the nanes of the appellants had
come into light during investigation and, hence, non-nentioning the
nanes of the accused persons would not be fatal to the prosecution
case.

In Ranjit Singh and others v. State of Madhya Pradesh[16], after
referring to authorities Rotash (supra), Rattan Singh v. State of
H P.[17], Pedda Narayana v. State of A P.[18], Sone Lal v. State of
U P.[19], Qrnam Kaur v. Bakshi sh Singh[20] and Kirender Sarkar v.
State of Assani21], the Court opined that in case the infornmant
fails to name a particular accused in the FIR, and the said accused
is named at the wearliest opportunity, when the statenents of
Wi t nesses are recorded, it cannot tilt the balance in favour of the
accused.

In Jitender Kumar v. State of Haryana[22], it has been stated that
an accused who has not been naned in the FIR to whom a definite
role has been attributed in the commission of the crime and when
such role is established by cogent and reliable evidence and the
prosecution has al so been able to prove its case beyond reasonable
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doubt, such an accused may be puni shed in accordance with law, if
found guilty.

In the case at hand, the Hi gh Court has taken serious exception to
the non-nentioning of the nane of the accused in the FIR on the
ground that the informant had the occasion to know the name of the
assailant fromthe husband of the deceased as he had told the nane
of the accused to his nephew who had | odged the FIR and further the
deceased had not nentioned the name of the accused though she was
consci ous and was able to speak. On a studied scrutiny of the
evi dence on record we are disposed to think that the reasons
ascribed by the High Court on this score are unacceptable, for they
do not really stand to reason. The husband, PW®8, had screaned
about the gun-shot and PW1 had rushed to his house and thereafter
i medi ately proceeded to get a vehicle to take the victim to a
hospital. |In such a situation, to expect that he should have heard
PW8 nentioning the nane of the accused would be in the realm of
hyper -techni cal approach. That apart, the evidence brought on
record, as we find, the accused has been nanmed at the earliest
opportunity and there is nothing brought on record to suggest that
he has been falsely inplicated by way of an afterthought. Quite
apart fromthe above, the exception taken to the fact that though
t he deceased was aware of the name of the accused and she was in a
position to talk and further was adninistered an injection for
anmelioration of pain, yet she did not wutter the name of the
assail ant and, therefore, the prosecution version does not inspire
confidence, is inapposite. This approach, as we understand, is
based on the principle that it is obligatory on the part of the
prosecution to prove the guilt of the accused beyond reasonable
doubt however conplex and the intriguing nay be the facts and
circunstances of the case. Needless to say, the aforesaid test is
not an absolute guidance in all circunmstances for the court, for
the doubts that are raised in the mnd of the court nust be
reasonable. In this context, we may profitably refer to what has
been stated by Sabyasachi Mukharji, J. (as his Lordship then was)
in Gurbachan Singh v. Satpal Singh and others[23]: -

"The standard adopted nust be the standard adopted by a prudent
man whi ch, of course, may vary from case to case, circunstances
to circunstances. Exaggerated devotion to the rule of benefit
of doubt nust not nurture fanciful doubts or l'ingering
suspi ci ons and thereby destroy social defence. Justice cannot
be made sterile on the plea that it is better to Ilet hundred
guilty escape than punish an innocent. Letting guilty escape
is not doing justice, according to | aw.

5. The conscience of the court can never be bound by any rule
but that is conming itself dictates the consciousness and
prudent exercise of the judgnent. Reasonable doubt is sinply
that degree of doubt which would pernmit a reasonable and just
man to come to a conclusion. Reasonabl eness of the doubt nust
be comensurate with the nature of the offence to be
i nvestigated."

In State of U P. v. Krishna Gopal and another[24], Venkatachali ah,
J. (as his Lordship then was) has opined thus: -

"Doubts would be called reasonable if they are free from a

zest for abstract speculation. Law cannot afford any
favourite other than truth. To constitute reasonable doubt,
it must be free froman overenotional response. Doubts nust

be actual and substantial doubts as to the guilt of the
accused person arising fromthe evidence, or fromthe lack of

it, as opposed to nere vague apprehensions. A reasonabl e
doubt is not an inaginary, trivial or a nerely possible doubt;
but a fair doubt based upon reason and common sense. It nust

grow out of the evidence in the case.

26. The concept of probability, and the degrees of it,
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cannot obviously be expressed in terms of wunits to be
mat hematically enunmerated as to how nany of such wunits

constitute proof beyond reasonable doubt. There is an
unnm st akabl e subjective elenent in the evaluation of the
degrees of probability and the quantum of proof. Forensi c

probability must, in the last analysis, rest on a robust
common sense and, ultinmately on the trained intuitions of the
judge. Wiile the protection given by the crimnal process to
the accused persons is not to be eroded, at the same tineg,
uninformed legitimzation of trivialities would make a nockery
of administration of crimnal justice."

The aforesaid principle has been reiterated in Krishnan v.
State[25], Valson and another v. State of Kerala[26] and Bhaskar
Ramappa Madar and others v. State of Karnataka[27].

The bedrock of reasoning of the High Court is to be tested on the
anvil of the aforesaid enunciation of |aw On a careful and
anxi ous scrutiny of the evidence on record it is difficult to
accept the doubt expressed by the High Court in this regard. It is
to be borne in mnd that the deceased was being carried to the
hospital after being shot on her back and, at that juncture, she
had spoken few words but it is inappropriate to assune that she
shoul d have heard the name of the accused and further it was

expected of her to nmention the sane to the others. The doubt
expressed, as we perceive, is not a reasonable one and such a
degree of exactitude should not have been enphasi sed upon. Hence,

we are unable to persuade ourselves to accept the finding of the
H gh Court on this score.

As is evincible, the High Court has also taken note of certain
om ssions and di screpancies treating themto be nmaterial onissions

and irreconcil able discrepancies. It is worthy to note that the
Hi gh Court has referred to the sone discrepancies which we find are
absolutely in the realmof mnor discrepancies. It is well settled

in law that the minor discrepancies are not to be given undue
enphasi s and the evidence is to be considered from the point of
view of trustworthiness. The test is whether the sane inspires

confidence in the mind of the court. |If the evidence is incredible
and cannot be accepted by the test of prudence, then it may create
a dent in the prosecution version. |f an onission or discrepancy
goes to the root of the matter and wushers in incongruities, the
defence can take advantage of such inconsistencies. It needs no
speci al enphasis to state that every onission cannot take place of
a mterial omssion and, t her ef or e, m nor contradictions,

i nconsi stencies or insignificant enbellishnents do not affect the
core of the prosecution case and should not be taken to be a ground
to reject the prosecution evidence. The onission should create a
serious doubt about the truthfulness or creditworthiness of a

witness. It is only the serious contradictions and om ssions which
materially affect the case of the prosecution but not every
contradiction or omission (See Leela Ram (dead) through Duli Chand

v. State of Haryana and anot her[28], Rammi alias Rameshwar v. State
of MP.[29] and Shyamal Ghosh v. State of West Bengal [ 30].

It is noticeable that the High Court in its appreciation of
evi dence has really given unnecessary and undue enphasis on certain
contradictions which really do not affect the prosecution case.
The testinony of PWs-1, 2, 3, 7 and 8 are credible and there is no
reason to treat their testinony as untrustworthy. W have arrived
at such a conclusion as we find that PWS8, the husband of the

deceased has cl early deposed about seeing the accused in the |1ight
of the lanp to have fired at the back of his wife and PW1, the
nephew of the deceased, has stood by his earlier version. Not hi ng

has been elicitated in the cross-examnation to discard their
testimony. On the contrary, they are the npbst natural w tnesses
and there is no earthly reason that they would falsely inplicate
the accused leaving the real culprit solely because some quarre
had earlier taken place. Be it noted, the other two w tnesses have
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deposed about the accused running away fromthe place of occurrence
i medi ately. That apart, the accused had absconded from the
village. W are absolutely conscious that nmere abscondence cannot
fromthe fulcrumof a guilty mind but it is a relevant piece of
evi dence to be considered along with other evidence and its value
woul d al ways depend the circunstances of each case as has been laid
down in Matru Alias Grish Chandra v. State of Utar Pradesh[31],
State of MP. Through C. B.I. and Ohers v. Paltan Millah and
O hers[32] and Bi pin Kumar Mndal v. State of West Bengal [ 33]. In
the instance case, if the evidence of the witnesses are read in a
cumul ati ve nmanner, the abscondence of t he accused gai ns
significance. The High Court, as we find, has read the evidence
not as a whole but in utter fragnmentation and appreci ated the same
in total out of context. It is to be kept in mnd that while
appreciating the evidence of a wtness, the approach nust be
whet her the evidence of the witness read as a whol e appears to have
aring of truth. Once that inpression is forned, it is undoubtedly
necessary for the court to scrutini se t he evi dence nor e
particularly keeping in view the deficiencies, drawbacks and
infirmties pointed out in the evidence as a whole and evaluate
themto find out whether it is against the general tenor of the
evi dence given by the witness and whether the earlier evaluation of
the evidence is shaken as to render it unworthy of belief. M nor
di screpancies on trivial matters not touching the core of the case,
hyper -t echni cal approach by taking sentences torn out of context
here or there from the evidence, attaching inportance to some
technical error commtted by the investigating officer not going to
the root of the matter would not ordinarily permt rejection of the
evi dence as a whole. (See State of UP. v. MK Anthony[34]).
Tested on the anvil of the aforesaid principle, we have no shadow
of doubt that the Hi gh Court has erroneously discarded the credible
evi dence by paving the path of totally hyper-techni cal approach

The next aspect which has been highlighted by the Hi gh Court
pertains to non-exam nation of Lakshni Biswas and the treating
doctor at Krishnaganj Hospital. As far as non-examination of the
treating doctor at the Krishnaganj Hospital is concerned, we are of
the view that the same does not even renotely affect the case of
the prosecution. The High Court has taken exception to his non-
exam nation solely on the base that his evidence in the court would
have reflected the exact health condition of the deceased.
Enphasi s has been laid on the same as the appellate court has felt
that the sane coul d have been a pointer to find out whether the
deceased was in a conscious state and why she did not nention the

nane of the accused. In our considered opinion when t he
testinmonies of other witnesses are accepted on their own
creditworthiness, this aspect has to nelt into insignificance. As
far as non-exani nation of Lakshm Biswas is concerned, as per the
prosecution version she had only acconpanied the deceased. There
is no denial of the fact that the deceased had not nentioned the
nane of the accused. In this backdrop, we really fail to

appreci ate how the non-exam nation of the said wtness creates a
concavity in the case of the prosecution and, accordingly, we are
unabl e to concur with the reasoning of the H gh Court.

The | earned counsel for the respondent has urged before us that
there has been no recovery of weapon fromthe accused and hence,
the prosecution case deserves to be thrown over board and,
therefore, the judgnent of acquittal does not warrant interference.

In Lakshni and OQthers v. State of U P.[35], this Court has ruled
that undoubtedly, the identification of the body, cause of death
and recovery of weapon wth which the injury nmay have been
inflicted on the deceased are sone of the inportant factors to be
established by the prosecution in an ordinary given case to bring
hone the charge of offence under Section 302 | PC. This, however, is
not an inflexible rule. It cannot be held as a general and broad
proposition of |aw that where these aspects are not established, it
woul d be fatal to the case of the prosecution and in all cases and
eventualities, it ought to result in the acquittal of those who may



be charged with the offence of nurder.

32. In Lakhan Sao v. State of Bihar and Another[36], it has been opined

that the non-recovery of the pistol or spent cartridge does
evi dence

detract fromthe case of the prosecution where the direct
i s acceptable.

not

33. In State of Rajasthan v. Arjun Singh and O hers[37], this Court has

expressed that mere non-recovery of pistol or cartridge does

not

detract the case of the prosecution where clinching and direct
evi dence is acceptable. Likew se, absence of evidence regarding

recovery of used pellets, bloodstained clothes, etc. cannot

taken or construed as no such occurrence had taken place.

be
Thus,

when there is anpl e uni npeachabl e ocul ar evi dence and the sane has

been corroborated by the nedical evidence, non-recovery
weapon does not affect the prosecution case.

34. In view of the aforesaid analysis, the appeal 1is allowed,

t he

t he

judgnent of acquittal passed by the H gh Court being wholly

unsust ai nable is set aside and the judgnent of conviction

t he

trial Court is restored. The respondent is directed to surrender

to custody to serve out the sentence.

[ K. S. Radhakri shnan]

[ D pak M sra]

New Del hi ;
August 08, 2013.
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Hon’ bl e M. Justice Dipak Msra pronounced the reportable
j udgnment  of
Radhakri shnan and Hi s Lordship.

The appeal is allowed in terns of the signed reportable

j udgnent .

| (Raj ni

SR P.A

Mukhi )

the Bench conpri sing Hon’ bl e M . Justice K. S.

| | (Sneh Bal a Mehra) |
| | Court Master |

(Signed reportable judgnent is placed on the file)
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