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Respondent 1 'was appoi nted as an operator (Trainee) on
13.6.1980 in the petitioner’s _establishnent. On conpletion
of training, she was absorbed on that post with effect from
13.7.1981 and was confirnmed on 13.7.1982.  She thus acquired
the status of a pernanent enpl oyee.
2. Wth effect from7th of Novenber, 1984, respondent 1
proceeded, and remai ned till 29th ~January, 1985, on
maternity | eave. Thereafter, she allegedly remained absent
with effect from 30.1.1985 to 12.4.1985 w thout any
application for |eave and consequently, by order dated 12th
April, 1985, the petitioner informed respondent 1 that her
services stood automatically termnated in terns of C ause
17 (g) of the Certified standing O ders. Respondent ‘1 raised
an Industrial Di spute and made prayer to the State
Government in 1985 that her case mmy be referred to the
I ndustrial Tribunal for adjudication. Her application, filed
before the Deputy Labour Conmi ssi oner, Lucknow, was
regi stered as C. B. Case No. 310-1985. The State Governnent,
by its order dated 18.7.1990, referred the follow ng
qguestion for adjudication to the Industrial  Tribunal
Lucknow:.

"Whether the termination of the

servi ces of female Snt. Shanm

Bhan, operator, daughter of C N

Kaul, by the nmanagenment by its

letter dated 12.4.1985 is proper

and legal. If not, the relief which

the enployee will be entitled to?"

(Transl ated from Hi ndi)
3. The Tribunal, by its Award dated 21st July, 1992, held
that the termination of services of respondent 1 anpbunted to
"Retrenchnment” within the meaning of Section 2(00) of the
I ndustrial Disputed Act and since all ot her | ega
requi renents had not been followed, the term nation was bad
and consequently she was entitled to reinstatenment as al so
fifty per cent of back wages fromthe date of termnation
till reinstatement.
4. This Award was chall enged by the petitioner through a
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Wit Petition in the Allahabad H gh Court (Lucknow Bench)
and the H gh Court, by the inpugned judgnent dated
28.10.1997, disnissed the wit petition wupholding the
findings of the Tribunal that termination of respondent’s
services was "retrenchment". The H gh Court further held
that while invoking the provisions of Cause 17(g) of the
Certified Standing Orders, the petitioner ought to have been
gi ven an opportunity of hearing to respondent.
5. M. Manoj Swarup, |earned counsel appearing for the
petitioner in this Special Leave Petition, has contented
that since there was a specific provision contained in Para
17(g) of the Certified Standing Orders that if the enpl oyee
overstays the |eave without pernission for nore than seven
days his services would be liable to automatic term nation
the Industrial Tribunal as also the Hi gh Court were wong in
hol ding that the term nation of her services was bad. He has
al so contented that the term nation of respondent’s services
on account, of her continued absence would not ambunt to
"retrenchnent” as defined in Section 2(00) of the Industria
Di sputes ‘Act (for short, ‘the Act 6’) and, therefore, there
was no occasion for the Hgh Court or the Industria
Tribunal to grant reinstatenment or direct paynent of back
wages.
6. The Tribunal as also the H gh Court have recorded a
categorical finding of fact that the respondent was a
per manent enpl oyee in the petitioner’s establishment.
7. We have to see whether the services of ‘the respondent,
who had acquired the status of a permanent enpl oyee, could
be termnated in the nmode and nanner adopted by the
petitioner, who maintains that it was done in accordance
with Cause 17 (g) of the Certified Standing Orders and no
grievance can, therefore, be raised by the respondent on
that account.
8. Bef ore exam ning C ause 17(g) of the Certified Standing
Orders, we nmay point out that ~the concept of enploynent
under industrial lawinvolves, |ike any other enploynent,
three ingredients:
(i) managenent/i ndustry/factory/
enpl oyer, who enploys or;, to
put it differently, engages
the services of the worknan;
(ii) enployee/workman, that is to
say, a person who works for
the enployer for wages or
nonet ary conpensation; and
(iii) contract of enployment or the
agreement between the enpl oyer
and the enployee whereunder
t he enpl oyee/ wor kman agrees to

render servi ces to t he
enpl oyer, in consideration of
wages, subj ect to t he
supervi sion and control of the
enpl oyer.

9. The general principles of the Contract Act applicable
to an agreenent between two persons having capacity to
contract, are also applicable to a contract of industria

enpl oyment, but the relationship so created is partly
contractual, in the sense that the agreenent of service may
give rise to mutual obligations, for exanple, the obligation
of the enpl oyer to pay wages and the corresponding
obligation of the workman to render services, and partly
non-contractual, as the States have already, by legislation

prescri bed positive obligations for the enployer towards his
wor krmen, as, for exanple, terms, conditions and obligations
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prescribed by the Paynent of Wages Act, 1936; Industria
Enpl oynent (Standing Orders) Act, 1946; M ni num Wages Act,
1948; Paynment of Bonus Act, 1965; Paynent of Gratuity Act,
1972 etc.
10. Prior to the enactnent of these |l aws, the situation, as
it prevailed in many industrial establishments, was that
even ternms and conditions of service were often not reduced
into witing nor were they wuniform in nature, though
applicable to a set of simlar enployees. This position was
wholly inconpatible to the notions of social justice,
i nasmuch as there being no statutory protection available to
the worknen, the contract of service was often so unilatera
in character that it could be descri bed as nere
mani festation of subdued wish of the worknen to sustain
their living at any cost. An agreement of this nature was an
agreement between two unequals, nanely those who invested
their labour and toil, flesh and bl ood, as agai nst those who
brought - in Capital. The necessary corollary of such an
agreenment ‘'was -~ the generation of conflicts at various |evels
di sturbing industrial peaceand resulting necessarily in
| oss of production and sonetimes even closure or |ock out of
the industrial establishnent. In order to overcone this
difficulty and achieve industrial harnony and peace, the
[ ndustrial Enpl oynent (Standing Orders) Act, 1946 was
enacted requiring /the managenent to define, with sufficient
precision and clarity, the conditions of ‘enploynent under
which the workmen were working in their establishnents. The
under | yi ng object ‘of the Act was to introduce uniformty in
conditions of enploynment of workmen discharging simlar
functions in the sanme industrial establishment under the
sanme managenent and to nmake those terns and conditions
wi dely known to all the workmen they could be ‘asked to
express their willingness to accept the enploynent.
11. The Act also ained at achieving a transition frommere
contact between wunequals to the conferment of "Status" on
wor kmen through conditions statutorily inmposed upon the
enpl oyers by requiring every industrial establishnment to
frane "Standing Oders" in respect of matter enunerated in
the Schedul e appended to the Act. The standing Oders so
made are to be submitted to the certifying officer who is
required to make an enquiry whet her they have been franed in
accordance with the Act and on being satisfied that they are
in consonance with provisions of the Act, to certify them
Once the standing orders are so certified, they becone
bi ndi ng upon both the parties, nanely, the enployer and the
enpl oyees. The certified Standing Orders are also required
to be published in the manner indicated by the Act which
also sets out the Mdel Standing Oders. Oiginally, the
jurisdiction of the Certifying Oficer was limted to
exam ne the draft Standing Orders and conpare themw th the
nodel Standing O-ders. But in 1956, the Act was radically
amended and Section 4 gave jurisdiction to the Certifying
Oficer, as also the Appellate Authority, to adjudicate and
decide the questions, if raised, relating to the fairness or
reasonabl eness of any provision of the Standing O ders.
12. I n pursuance of the above powers, the petitioner franed
its owmn Standing Orders which have been duly certified.
Clause 17(9) of the Certified Standing Orders, which
constitutes the bone of contention between the parties, is
guot ed bel ow.

"The services of a worknan are

liable to automatic termination if

he overstays on |eave wthout

perm ssion for nore than seven

days. 1In case of sickness, the
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medi cal certificate must be
submitted within a week."
13. It was in pursuance of the above provision that the

services of the respondent were term nated by the petitioner
by observing in its letter dated 12th April, 1985, as under
"The services of Ms. Shamm Bhan
Token No. 158, (Qperator ceased

automatically from Uptron
Capacitors Ltd., Lucknow  with
i medi ate effect, in accordance

with the clause 17(9) of the

Certified Standing orders of Uptron

Capacitors Limted."
14. Respondent No.1, adnittedly, was a permanent enpl oyee.
15. Confernment of ‘permanent’ status on an enployee
guarantees security ~of tenure. It is nowwell settled that
the services of a  permanent enpl oyee, whether enployed by
the CGovernment, or Govt. conpany or Govt. instrumentality or
Statutory Corporations or any other "Authority" within the
neani ng . of ~Article 12, cannot be ‘terninated abruptly and
arbitrarily, either by giving hima nmonth' s or three nonths’
notice or pay in lieu thereof or even wthout notice,
notwi t hstanding that theremay be a stipulation to that
effect either in the contract of service or in the Certified
St andi ng Orders.
16. This Court in Wst Bengal State Electricity Board &
O's. vs. Desh Bandhu Ghosh & O's. (1985) 3 SCC 116. held
that any provision'in the Regul ati on _enabling the nanagenent
to termnate the services of a permanent enployee by giving
three nonths’ notice or pay inlieu thereof, wuld be bad as
violative of Article 14 of the Constitution. Such a
Regul ation was held to be capabl e of vicious discrimnation
and was also held to be naked ‘hire and fire' rule. This
view was reiterated in Central ~Inland Witer Transport
Corporation Limted & Anr. wvs. Brojo Nath Ganguly & Anr.
(1986) 3 SCC 156.
17. Again in O P. Bhandari vs. (Indian Touri sm Devel opnent
Corporation Ltd. & O's. (1986) 4 SCC 337, this Court held
that Rule 31 (v) of the |Indian Tourism Devel oprment
Corporation (Conduct. Discipline & Appeal) Rules, 1978
whi ch provided that the services of —a permanent  enpl oyee
could be termnated by giving him90 days" notice or pay in
lieu thereof, would be violative of Articles 14 and 16 of
the Constitution.
18. The whole case law was reviewed by the Constitution
Bench in Delhi Transport Corporation vs. D 'T.C -~ Mazdoor
Congress & Ors. 1991 Supp (1) SCC 600, and except the than
Chi ef Justice Sabyasachi Mukharji, who dissented, the other
4 judges reiterated the earlier viewthat the services of a
confirmed enpl oyee could not be legally terminated by a
sinpl e noti ce.
19. This being the legal position, the action taken against
the respondent, who, as pointed out earlier, was a pernmanent
enpl oyee, was wholly illegal
20. There is another angle of looking at the problem
Clause 17(g), which has been extracted above, significantly
does not say that the services of a worknman who overstays
the | eave for nmore than seven days shall stand automatically
term nated. What it says is that "the services are liable to
automatic termnation.” This provision, therefore, confers a
di scretion upon the nmanagenent to termnate or not to
termnate the services of an enployee who overstays the
| eave. It is obvious that this discretion cannot be
exercised, or pernmtted to be exercised, capriciously. The
di scretion has to be based on an objective consideration of
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all the circunstances and material which nmay be avail able on
record. What are the circunstances which conpelled the
enpl oyee to proceed on |eave; why he overstayed the | eave;
was there any just and reasonabl e cause for overstaying the
| eave; whether he gave any further application for extension
of |leave; whether any nedical certificate was sent if he
had, in the neantine, fallen ill? These are questions which
would naturally arise while deciding to terminate the
services of the enployee for overstaying the |eave. Wo
woul d answer these questions and who would furnish the
material to enable the managenent to decide whether to
termnate or not to termnate the services are again
guestions which have an  answer inherent in the provision
itself, nanely, that the enpl oyee agai nst whom acti on on the
basis of this provision is proposed to be taken nust be
given an opportunity of hearing. The principles of natura
justice, which have to be read into the offending clause,
must be conplied with and the enpl oyee nust be infornmed of
the grounds for which action was proposed to be taken
agai nst  himfor overstaying the |eave.
21. This Court in D.K Yadav vs. “J.MA Industries Ltd
(1993) 3 SCC 259 has |laid down that where the Rule provided
that the services of = an enpl oyee who overstays the |eave
woul d be treated to have been automatically term nated
woul d be bad as violative of Articles 14, 16 and 21 of the
Constitution. It was further held that if any action was
taken on the basic of such a rule wthout giving any
opportunity of hearing to the enployees, it would be wholly
unjust, arbitrary and wunfair. ~The Court reiterated and
enphasised in no uncertain terns that principles of natural
justice would have to be read into the provision relating to
automatic term nation of services.
22. Learned counsel for the petitioner has placed strong
reliance upon a decision of this Court-in Cvil Appeal No.
3486 of 1992, Scooters India & Os. vs. Vijay E. V. Edred,
deci ded on 10.301996, in support of his contention that any
stipulation for automatic termination of services’/ made in
the Standing Oders could not have been declared to be
invalid. W have been referred to a stray sentence in that
judgrment, which is to the foll owi ng effect:

"It is also extraordinary for the

H gh Court to have held clause

9.3.12 of the standing orders as

invalid."
This sentence in the judgnent cannot be read in isolation
and we rmust refer to the subsequent sentences which run as
under :

"Learned counsel for the respondent

rightly nmade no attenpt to support

this part of the Hgh Court’s

order. In view of the fact that we

are setting aside the High Court’s

judgrment, we need not deal wth

this aspect in detail."
23. In view of this observation, the question whether the
stipulation for automatic termnation of services for
overstaying the |eave would be legally bad or not, was not
decided by this Court in the judgment relied upon by M.
Manoj Swarup. In that judgnent the grounds on which the
interference was nade were different. The judgnent of the
Hi gh Court was set aside on the ground that it could not
decide the disputed question of fact in a wit petition and
the matter should have been better left to be decided by the
Industrial Tribunal. Further, the H gh Court was approached
after nmore than six years of the date on which the cause of
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action had arisen wthout there being any cogent expl anation
for the delay. M. Manoj Swarup contended that it was
conceded by the counsel appearing on behalf of the enpl oyee
that the provision in the Standing Orders regarding
automatic termnation of services is not bad. This was
endorsed by this Court by observing that "Learned counse
for the respondent rightly nade no attenpt to support this
part of the High Court’'s order." This again cannot be
treated to be a finding that provision for automatic
term nation of services can be validly made in the Certified
Standing Orders. Even otherwise, a wong concession on a
guestion of law, made by a counsel, is not binding on his
client. Such concession cannot constitute a just ground for
a binding precedent. The reliance placed by M. Manoj on
this judgnent, therefore, is wholly out of place.
24. It will also be significant to note that in the instant
case the Hi gh Court did not hold that C ause 17(g) was ultra
vires but it is did-hold that the action taken against the
respondent to whoman opportunity of hearing was not given
was bad.
25. In view of the above, we are of the positive opinion
that any clause in the Certified Standing Orders providing
for automatic termnation of service of a permanent
enpl oyee, not directly related to "production” in a Factory
or Industrial Establishment, would be bad if it does not
purport to provide an opportunity of hearing to the enpl oyee
whose services are treated to have cone to an end
automatical | y.
26. W may now consider the question of "Retrenchnment"
which is defined in Section 2(00) as under: -

"2(00) ‘retrenchnent’ means the

term nation by the enployer of the

service of a workman for any reason

what soever, otherwise than as a

puni shment inflicted by ~way of

di sciplinary action, but does not

i ncl ude-

(a) voluntary retirenent of the

wor kman; or

(b) retirement of the worknman_ on

reaching the age of superannuation

if the contract of enpl oynent

bet ween the enpl oyer and the

wor kman concer ned cont ai ns a

stipulation in that behalf; or

(bb) termination of the service of

a workman as a result of the non-

renewal of the contract of

enpl oyment between the enpl oyer and

the workman concerned on its expiry

or of such contract bei ng

term nated under a stipulation in

that behal f contained therein; or

(c) term nation of the service of a

wor kman on the ground of continued

ill-health."
27. The definition of "Retrenchment" was introduced in the
Act by Act 43 of 1953 with effect from24th of Cctober,
1953, C ause (bb) was inserted in the definition by Act 49
of 1984 with effect from 18.8.1984.
28. The definition is conclusive in the sense that
"retrenchnment" has been defined to nmean the termnination of
the service of a workman by the enployer for any reason
what soever. |If the term nati on was by way of punishment as a
consequence of disciplinary action, it would not anpbunt to
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"Retrenchnent”. Oiginally, there were two other exceptions,

nanel vy,

(i) wvoluntary retirenment of the workman and

(ii) retirenent of the workman on reaching the age of
superannuation if the contract of enployment contained
a stipulation to the effect.

29. By the Anmending Act 49 of 1984, two further exceptions

were introduced in the definition by inserting (bb) wth

effect from 18.8.84; one was the termination of service on

the ground of continued ill-health of the workman and the

other was termnation of service on account of non-renewa

of the contract of enploynent on the expiry of the term of

that contract. |If such contract of enploynent contained a
stipulation for termnation of service and the services of
the workman are term nated in accordance with that

stipulation, such term nation, according to Cause (bb),
woul d al so not anpbunt to "Retrenchnent".

30. What was contended before  the Tribunal as al so before
the H gh 'Court was that the termnation of the services of
respondent was covered by Cause (bb) of Section 2(00) and,
therefore, it —could not be treated as "Retrenchnment" with
the result that other statutory provisions, specially those
contained in Section 25F of the Act were not required to be
conplied with. This argunent which was not accepted by the
Tribunal and the Hi gh Court has been stressed us al so and
here also it nust neet the sanme fate-as it is without any
substance or nerit.

31. Fromthe facts set out above, it -wuld be seen that the
respondent was a permanent enpl oyee of the petitioner. There
was no fixed-termcontract of service between them There
was, therefore, no question of services being term nated on
the expiry of that contract. In the absence of a fixed-term
contract between the parties, the question relating to the
second contingency, nanely, that the termnation was in
pursuance of a stipulation to that effect in the contract of
enpl oyment, does not ari se.

32. The contract of enploynent (referred to in the earlier
part of Cause (bb) has to be the sanme as is referred to in
the latter part. This is clear by the use of words "such
contract" in the earlier part of this Cause. Wat the
cl ause, therefore, neans is that there should have beena
contract of enploynent for a fixed-term between the enployer
and the workman containing a stipulation that the services
could be termnated even before the expiry of the period of
contract. If such contract, on the expiry of its origina

period, is not renewed and the services are ternminated as a
consequence of that period, it would not ~amount to
"Retrenchnent”. Simlarly, if the services are termnated
even before the expiry of the period of contract but in
pursuance of a stipulation contained in that contract that
the services could be so terminated, then in that case al so,

the termnation would not anobunt to "retrenchnent". This
view finds support froma decision of this Court in Escorts
Ltd. vs. Presiding Oficer, (1997) 11 scc 521

33. This case does not fall in either of the two situations
contenplated by Clause (bb). The ‘Rule of exception’
therefore, is not applicable in the instant case and

consequently the finding recorded by the Tribunal on
"retrenchnent" cannot be di sturbed.

34. For the reasons stated above, we find no nerit in this
petition which is dismssed at the SLP stage.




