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REPORTABLE
IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 629 of 2004
Ranji Gupta & Anr. ... Appellants
Ver sus
Gopi Krishan Agrawal (D) & Os. ... Respondents
Wth

ClVIL APPEAL NO. 630 of 2004

JUDGMENT

Dr. B.S. Chauhan, J.

C. A, No. 629 of 2004

1. This appeal has been preferred against the judgnent and order dated
6. 9. 2002, passed by the Hi gh Court of Allahabad in CMAP No.25785 of
2002, by way of which, the Hi gh Court has disnmissed the wit petition
of the appellants, affirming the judgment and decree of the Snall
Causes Court dated 20.4.2001, which stood affirned by the Revisiona
Court, vide judgnment and decree dated 13.5.2002. Civil Appeal No.630
of 2004 has been filed against the judgnment and order dated 25.2.2003,
in Review Application No.206905 of 2002 of the Hgh Court of
Judi cature at All ahabad, dismissing the review petition. In the
af oresai d judgnents, the courts bel ow have held, that the relationship
of a landlord and tenant did not exist between respondent nos.1 and 2
and the appellants.

2. Facts and circunstances giving rise to this appeal are that:

A. The dispute pertains to the ownership of shop no.53/11 (old nunber)
corresponding to its new nunber, i.e. 53/8, Nayayaganj, Kanpur Nagar

Janki Bibi (Ist) daughter of Har Dayal, was nmarried to one Durga
Prasad, son of Dina Nath. Radhey Shyam was the adopted son of Durga
Prasad, whose son Shyam Sunder was married to Janki Bibi (2nd). Shyam
Sunder died in the year 1914. Thus, Radhey Shyam created a life
interest in the property in favour of Janki Bibi (2nd), by way of an

oral WIIl, which further provided that she would have the right to
adopt a son only with the consent of Mhan Lal, the grand son of Har
Dayal . Gopi Krishan, the great grand son of Mdhan Lal, clains to have

been adopted by Janki Bibi (2nd), with the consent of Mhan Lal, and
as regards the sanme, a registered docunent was al so prepared

B. Gopi Krishan filed a Regular Suit No.45 of 1956 against Snt. Janki
Bibi (2nd) in the Court of the Gvil Judge, Mhanlal Ganj in Lucknow,



seeking the relief of declaration, stating that Janki Bibi was only a
life estate holder in respect of the properties shown in Schedule 'A,
and that further, she was not entitled to receive any conpensation or
rehabilitation grant bonds with respect to the village Nawai Perg,
Jhal ot ar Ajgain, Tehsil Hasangunj, District Unnao. He stated all
this, while claimng hinself to be her adopted son

C Janki Bibi (2nd) contested the suit, denying the aforesaid
adoption. However, the suit was decreed vide
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j udgnent and decree dated 23.4.1958, holding that while Snt. Janki
Bibi (2nd) was in fact the Ilife estate holder of Radhey Shyanis
property, she was also entitled to receive the said conpensation, in
respect of the property in question herein.

D. The suit shop was under the tenancy of one Shri Badri Vishal
However, Janki Bibi (2nd) transferred the same in favour of the
appel lant’s nmother Snt. Ram Kumari, wife of Shri Badri Vishal, vide
regi stered sal e deed dated 7.5.1974. The said tenant, Shri Badri
Vi shal died on 23.1.1986, and the tenancy was hence inherited by the
appel lants. They thus, continued to pay rent to the vendee Snt. Ram
Kumari. Snt. Janki Bibi (2nd) died on 27.2.1996

E. Respondent no.1 Gopi Krishan, filed SCC Suit No.77 of 1989 on
21.2.1989, alleging that the appellants had defaulted in nmaking the
paynent of rent, and that a sumof Rs.2,768.62 was outstandi ng agai nst
them as rent payable between the time period 17.2.1986 to 13.8.1988,
and al so damages for the period 14.8.1988 to 21.2.1989, anongst other
anounts due. During the pendency of the suit, Shri Gopi Krishan
respondent no.1, sold the said suit property to Snt. Vidyawati Rathaur
respondent no.2, vide registered sale deed dated 3.8.1989. In view
t hereof, respondent no.2 got herself inpleaded as plaintiff no.2 in
Suit No.77 of 1989.

F. The appellants contested the suit on various grounds, clainng
thensel ves to be the owners of the property on the

basis of a sale deed. Snt. Vidyawati Rathaur respondent no.2, also
filed Suit No.792 of 1995 before the GCvil Court, Kanpur, seeking
per manent injunction, restraining the appellants from causing any
addition(s) or alteration(s) in the shop in dispute. The said suit is
still pending.

G The Small Causes Court, Kanpur, dism ssed Suit No.77 of 1989 vide
j udgnent and decree dated 10.5.1999, holding that no relationship of
| andl ord and tenant existed between respondent nos.1 and 2 and the
appel l ants. However, the said judgnent and decree was set aside by
the Revisional Court, vide judgnent and decree dated 8.3.2000, and the
case was remanded to the Judge, Small Causes Court for deciding the
sane afresh.

H After such remand, the suit was decreed vide judgnment and decree
dated 20.4.2001, holding that the suit property had been acquired by
Gopi Krishan Agrawal, plaintiff/respondent, by virtue of the judgnent
in Suit No.45 of 1956, which was decided on 23.4.1958, and that the
rel ati onship of a landlord and tenant, could in fact be deened to have
been created between the parties. The appel | ants/def endants had hence,
been in default of paynment of rent.

I. Aggrieved, the appellants filed Revision No.57 of 2001 before the
| earned District Judge, Kanpur, which was di snmi ssed vide judgnent and
order dated 13.5.2002. The said judgnment and order has been affirnmed



by the H gh Court, dismissing the wit petition vide judgnment and
order dated
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6.9.2002.
J. Aggrieved, the appellants preferred a review petition, which has
also been dismssed by the inpugned judgnent and order dat ed
25. 2. 2003.
Hence, this appeal

3. Shri D.K. Garg, |earned counsel appearing for the appellants, has
submitted that the Small Causes Court has no jurisdiction/ conpetence,
to determine the issue of title over the property, and that all the
courts bel ow have erred, as they have adjudicated upon the issue of
title. Such a course is not pernissible in collateral proceedings, as
the issue of title can be adjudi cated upon, only by the GCivil Court.
Mor eover, the judgnent and order dated 23.4.1958 could not be given
effect, in view of the provisions of Section 14(2) of the Hindu
Succession Act, 1956 (hereinafter referred to as the ’'Act, 1956').
Therefore, the appeal deserves to be all owed.

4. Per contra, Shri Rakesh Dwivedi, |earned senior counsel and Shr
Arvind Kumar, |earned counsel, appearing for the respondents, have
opposed the appeal s, contending that the courts bel ow have not touched
upon or determned the issue of title. It was necessary for the courts
below, to rely upon the said judgnment and decree dated 23.4.1958,
wherein it was categorically held that Smt. Janki Bibi (2nd) was a
life estate holder, and that as she had not acquired absolute title
over the property, the sale deed executed by
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her in favour of Snt. Ram Kumari, was null and void. The said
judgnent and decree dated 23.4.1958, was also relied upon in
collateral proceedings, wherein Snmt. Ram Kunmari, nmother of the

appel lants and vendee in the sale deed dated 7.5.1974, had taken
several pleas, all of which were rejected, and such findings have been
affirmed by the High Court. Thus, the appeal has no nerit, and is
hence, liable to be disn ssed.

5. W have considered the rival subm ssions nmade by |earned counse
for the parties, and perused the record.

6. In Shivdev Kaur (D) by L.Rs. & Os. v. RS Gewal (Cvil Appeal

Nos. 5063- 5065 of 2005, decided on 20.3.2013), this Court dealt wth

the issue of Section 14(2) of the Act 1956 and held : -
"Thus, in view of the above, the law on the issue can be
sunmari sed to the effect that if a H ndu fenale has been given
only a "life interest”, through WII or gift or any other
docunment referred to in Section 14 of the Act 1956, the said
rights would not stand crystallised into the absol ute ownership
as interpreting the provisions to the effect that she would
acqui re absolute ownership/title into the property by virtue of
the provisions of Section 14(1) of the Act 1956, the provisions
of Sections 14(2) and 30 of the Act 1956 woul d become oti os.

Section 14(2) carves out an exception to rule provided in
sub-section (1) thereof, which clearly provides that if a
property has been acquired by a Hndu fenale by a WIIl or gift,
giving her only a "life interest”, it would remain the sane even
after commrencenent of the Act 1956, and such a Hindu female
cannot acquire absolute title."
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While deciding the said issue, this Court has placed

reliance upon various previous judgrments of this Court, including Mt.
Karmi v. Ammu & Os., AIR 1971 SC 745; Navneet Lal @Rangi v. Gokul &
Os., AIR 1976 SC 794; Sadhu Singh v. Gurdwara Sahib Narike & Os.,
Al R 2006 SC 3282; and Jagan Singh (Dead) Through LRs. v. Dhanwanti &
Anr., (2012) 2 SCC 628.
(See al so: Muni ananjappa & Os. v. R Mnual & Anr., AIR 2001 SC 1754;
Sharad Subramanyan v. Soumi Mazundar & Os., AIR 2006 SC 1993; and
Gaddam Ramakri shnareddy & Ors. v. Gaddam Ramireddy & Anr., (2010) 9
SCC 602).

7. In order to operate as res judicata, the finding nust be such, that
it disposes of a matter that is directly and substantially in issue in
the former suit, and that the said issue nust have been heard and
finally decided by the court trying such suit. A matter which is
collaterally or incidentally in issue for the purpose of deciding a
matter which is directly in issue in the case, cannot be made the
basis for a plea of res judicata. A question regarding title in a

small cause suit, nmay be regarded as incidental only to t he
substantial issue in the suit, and therefore, when a finding as
regards title to i nmovable property is rendered by a Small Causes

Court, res judicata cannot be pleaded as a bar in the subsequent
regul ar suit, for the determnation or enforcenent of any right or
interest in the i movable property. (Vide: Dhulabai etc. v. State of
MP. & Anrr., AR
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1969 SC 78; Snt. Gangabai w o Ranmbilas Glda v. Snt. Chhabubai wo
Pukharajji Gandhi, (1982) 1 SCC 4; Life Insurance Corporation of India
v. Ms. India Autonobiles & Co. & Os., AIR 1991 SC 884; and Raneshwar
Dayal v. Banda (Dead) through H's L.Rs. & Anr. (1993) 1 SCC 531).

8. In Nirmal Jeet Singh Hoon v. Irtiza Hussain & Os., (2010) 14 SCC
564, this Court has held, that the Small Causes Court has no right to
adj udi cate upon the title of the property, as Section 23 of the
Provincial Small Cause Courts Act, 1887 (hereinafter referred to as
the Act, 1887) reads:
"Return of plaints in suits involving questions of title-(1)
Not wi t hst andi ng anything in the foregoing portion of this Act,
when the right of a plaintiff and the relief claimed by himin a
Court of Small Cause depend upon the proof or disproof of a
title to i Mmovabl e property or other title which such a Court
cannot finally deternmne, the Court may at any stage of the
proceedings return the plaint to be presented to a Court having
jurisdiction to determne the title.
(2) XX XX XX XX
(Enphasi s added)

Thus, it is evident fromthe above, that the Small Causes Court
cannot adjudicate upon the issue of title. In the instant case
therefore, the trial court has rightly refused to go into such issue,
and neither can any fault be found with the findings recorded by the
courts belowin this regard. Furthernore, as it is an admitted fact
that defendant nos.1 and 2 were tenants of the original plaintiffs,
the question of title could not be adjudicated at the behest of the
appel I ants under any circunstance.
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9. Wiile dealing with the provisions of Section 23 of the Act, 1887
this Court in Budhu Mal v. Mahabir Prasad & Os., AR 1988 SC 1772
held, that a question of title could also be deci ded upon
incidentally, and that any finding recorded by a Judge, Small Causes



Court in this behalf, could not operate as res judicata in a suit
based on title.

Furt hernore, the procedure adopted in the trial of a case before
the Small Causes Court is summary in nature. Cause (35) of Schedule
Il to the Act 1887, has nade the Small Causes Court a court of limted
jurisdiction. Certain suits are such, in which the dispute is
i ncapabl e of being decided in a summarily.

10. W have further exami ned the record of the case, and the
Court of Small Causes, while determ ning the issues involved therein,
has taken note of the result of the wearlier Suit No.45 of 1956
decreed vide judgnent and decree dated 23.4.1958, and also of the
Executi on Appeal No.64 of 1965, in the matter of Snmt. Bibi Devi V.
Janki Bibi, wherein it was held, that Janki Devi (2nd), being a life
estate holder had no right to transfer the property. In Execution
Appeal No. 64 of 1965, Smt. Ram Kunari, nother of the appellants was
made a party, however, so far as the issue of title by the courts
bel ow i s concerned, the trial court held as under:

"This court cannot determ ne t he question rel ating to

proprietary right/ownership of the parties. On this point, this

court has limted jurisdiction to decide as to whether there

exists the relationship of house-owner and tenants in between

the parties or not.
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As per the judgnent passed by the conpetent court, St .
Janaki bi bi had the right in the disputed property during her
life tinme only. She had no right or authority to sale or
transfer the disputed property. This court is bound to accept
the aforesaid conclusion. Therefore, iif Snt. Janakibibi has
transferred the di sputed property, contrary to her rights, to
the defendant no. 4 - Smt. Rankumari on 7th of May, 1974, then
because of that, no rights are established to Snt. Rankunari.
Such docurent is a nullity and no | egal cognizance can be taken
in account." (Enphasi s added)

The said finding has been upheld by all the courts.

11. We are not inclined to enter into the controversy regarding
Section 34 of the Specific Relief Act, 1963, as it has been subnitted
that the renedy of declaration envisaged by the said provisions is not
exhaustive, and that there can be a declaration even outside the scope
of the said Section 34. In support of the said contention
submi ssi ons have been nade on the basis of the judgnents of this Court
i n Radha Rani Bhargava v. Hanuman Prasad Bhargava (deceased) thr
L.Rs. & Os., AIR 1966 SC 216; and Ms. Suprenme General Filns Exchange
Ltd. v. His Highness Maharaja Sir Brijnath Singhji Deo of Miihar &
Os., AIR 1975 SC 1810.

12. In view of the above, we do not see any cogent reason to
interfere with the inpugned judgnents. The appeal lacks nerit and is
accordingly, disnm ssed.
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C.A. No. 630 of 2004
In view of the judgment in C.A No.629 of 2004, no specific order
is required in this appeal. It is accordingly dism ssed.

(Dr. B.S. CHAUHAN)

................................... J.
( FAKKI R MOHAMED | BRAHI M KALI FULLA)

NEW DELHI ;
April 11, 2013.
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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 2798 of 2013
Ram Pr akash Agarwal & Anr. ... Appellants
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ClVIL APPEAL NO. 2799 of 2013

Hari Prakash Agarwal & Anr. ... Appellants

Ver sus

Gopi Krishan (Dead through L.Rs.) & Os. ... Respondents

JUDGMENT

Dr. B.S. Chauhan, J.

1. These appeal s have been preferred agai nst the inpugned judgment and
order, dated 20.10.2011, passed by the H gh Court of Allahabad,
(Lucknow Bench) in Wit Petition No.764 of 2002 (M5), by way of which

the H gh Court has set aside the order of the trial court dated
20. 2. 2002 by which it had rejected the application under Oder | X Rule
13 read with Section 151 of the Code of Cvil Procedure, 1908
(hereinafter referred to as the "CPC ), for setting aside the judgnent
and decree dated 22.5.2000 in Msc. Case No. 66 of 1999.

2. Facts and circunstances giving rise to these appeals are

t hat:
A. The dispute pertains to the ownership of shop no.53/11 (old nunber)
corresponding to its new nunber, i.e. 53/8, Nayayaganj, Kanpur Nagar

Janki Bibi (Ist) daughter of Har Dayal, was nmarried to one Durga
Prasad, son of Dina Nath. Radhey Shyam was the adopted son of Durga
Prasad, whose son Shyam Sunder was married to Janki Bibi (2nd). Shyam
Sunder died in the year 1914. Thus, Radhey Shyam created a life
interest in the property in favour of Janki Bibi (2nd), by way of an

oral WIIl, which further provided that she would have the right to
adopt a son only with the consent of Mhan Lal, the grand son of Har
Dayal . Gopi Krishan, the great grand son of Mhan Lal, clains to have

been adopted by Janki Bibi (2nd), with the consent of Mhan Lal, and
as regards the sanme, a registered docunent was al so prepared

B. Gopi Krishan filed Regular Suit No.45 of 1956 against Snt. Janki
Bibi (2nd), in the Court of the Cvil Judge Mhanlal Ganj, Lucknow,
seeking the relief of declaration, stating that Janki Bibi was only a
life estate holder in respect of the properties shown in Schedule "A",
and that further, she was not entitled to receive the conpensation or
rehabilitation grant bonds with respect to the village Nawai Perg.
Jhal ot ar Ajgain, Tehsil Hasangunj, District Unnao. He stated all
this, claimng hinmself to be her adopted son

C Janki Bibi (2nd) contested the suit, denying the aforesaid
adoption. However, the suit was decreed vide judgnent and decree
dated 23.4.1958, holding that while Smt
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Janki Bibi (2nd) was in fact the life estate hol der of Radhey Shyanis
property, she was also entitled to receive the said conpensation in
respect of the property in question herein.

D. That the property bearing no.264/1-53 adneasuring 17 bighas, 2
bi swas, 2 biswansi and 19 kachwansi to the extent of half share
situated in village Suppa Rao, Pargana Tehsil, District Lucknow, was
owned by Radhey Shyam The aforesaid suit land was acquired by the
State Government for Utar Pradesh Avas Evam Vikas Pari shad
(hereinafter referred to as, the 'Parishad ), for the devel opnent of
the Tal katora Road Schene, Lucknow, vide notification under Section 4
of the Land Acquisition Act, 1894 (hereinafter referred to as ‘the
Act, 1894’) dated 20.10.1962. The possession of the said land was
taken on 30.12.1971, after conpletion of certain fornmalities.

E. Gopi Krishan approached the Nagar Mahapalika Tribunal, constituted
under the Municipal Corporation Act, 1959, under Sections 18/ 30 of the
Act, 1894, by filing Msc. Case No.269 of 1983, claimng conpensation

in respect of the properties acquired by the State of UWP., on the
ground that he possessed the legal right to do so, as a vested
remai nder, under the judgnent and decree dated 23.4.1958. |In the said

case, Snt. Janki Bibi (2nd) was a party and after her death, Madhuri
Saran and his legal heirs were also brought on record, pursuant to the
W1l of Janki Bibi as a | egatee.
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F. In the neanwhile, Madhuri Saran, predecessor in interest of the
present appellants, filed a Reference under Section 18 of the Act,
1894 which was registered as M scellaneous Case No.66 of 1999, for
enhancenent of conpensation in respect of half share in the aforesaid
suit land. During the pendency of the aforesaid proceedings, Mdhuri
Saran died and his legal heirs were substituted. Gopi  Krishan

respondent no.1 was not inpleaded as a party. The Tribunal vide
judgnent and order dated 22.5.2000 held that the opposite parties were
entitled to receive conpensation (including enhancenent) relating to
the aforesaid property. |In pursuance of the said Reference award, the
appel lants applied for withdrawal of the enhanced conpensati on. When
respondent no.1 learnt about the order dated 22.5.2000, he filed an
application under Order I X Rule 13 read with Section 151 CPC, for the
purpose of setting aside the said award dated 22.5.2000. The
Tribunal, vide order dated 20.2.2002, rejected the said application

on the ground that an application under Order I X Rule 13 can only be
filed by a person who was a party to the proceedings in which such an
order was passed, and that such an application was not naintainable at
the behest of a stranger.

G Aggrieved, the respondents preferred a wit petition before the
H gh Court, which has been allowed by the Court holding, that while an
application under Oder I X Rule 13 was not maintainable, the said
award shoul d have been set aside in exercise of its powers under
Section 151 CPC, as

-5-

the same was required to be done, in order to do substantial justice
between the parties. Hence, these appeals.

3. W have heard Shri S. Naphade and Shri Pradip Kant, |earned
counsel appearing for the appellants and Shri Rakesh Dwi vedi, |earned
seni or counsel appearing for the respondents, as regards the issues,
particularly with respect to the extent that the provisions of the CPC
are applicable to these proceedings, and further, in relation to
whet her an application under Order | X Rule 13 CPC can be maintai ned by
a person who was never a party to the suit, and lastly, in the event



that such an application is not nmaintai nabl e, whether such relief can
be granted in exercise of the inherent powers under Section 151 CPC

4. In Snt. Santosh Chopra v. Teja Singh & Anr., AR 1977 Del 110, the
Del hi High Court dealt with the issue with respect to whether a non-
party/stranger has any locus standi to nove an application under Order
IX Rule 13 CPC, to get an ex-parte decree set aside, he would be
adversely affected by such decree. In the said case, the Rent
Controller had held, that it would be patently wunjust to bar any
renedy for such a landlord, since the applicant was the assignee of
the rights of the previous landlord, therefore, he could apply for
setting aside of the decree as such. The Del hi Hi gh Court cane to the
conclusion that the statutory provisions of Oder IX Rule 13 CPC
itself, refer to the defendant in an
-6-

action, who alone can nove an application under Order I X Rule 13 CPC
Therefore, a person who is not a party, despite the fact that he
mght be interested in the suit, is not entitled to nove an
application under the rule. In fact he had no locus standi to have
the order set aside. Such an order could not be passed even under
Section 151 CPC. In view thereof, the order passed by the Rent
Control l er was reversed

5. In Snt. Suraj Kumari v. District Judge, Mrzapur & Os., AR 1991
Al 75, the Allahabad Hi gh Court dealt wth a simlar issue, and
rejected the contention that at the instance of a stranger, a decree
could be reopened in an application under Order I X Rule 13 read wth
Section 151 CPC, even if such decree is based on a conprom se, or has
been obtained by practising fraud upon the court, to the prejudice of
the said stranger.

6. However, in Dul him Suga Kuer & Anr. v. Deorani Kuer & Os., AR
1952 Pat 72, the Patna High Court dealt with the provisions of Section
146 CPC, which contenplate a change of title after the decree has been
awarded and held that, the true test is whether the transferee is
affected by the order or decree in question. Were, the transfer is
subsequent to the ex parte decree, the transferee would certainly be
interested in setting aside the ex parte decree.

7. In Surajdeo v. Board of Revenue U P. Allahabad & Os., AR
-7-

1982 Al 23, the Al ahabad H gh Court dealt with an issue where an
application was filed by a non-party, under Order I X Rule 13 CPC to
set aside the ex parte decree. The Court hel d:

"the petitioner was vitally interested in the decree passed in
favour of the contesting opposite parties which he wants to be

vacated. |If the decrees in favour of the <contesting opposite
parties remain intact, the petitioner’s right of irrigating his
fields fromthe disputed |l and shall be vitally affected. In

such a circunstance even if the petitioner is assuned to have no
| ocus standi to nove the application for setting aside the ex
parte decrees in favour of the contesting opposite parties, it
cannot be said that the trial court had no jurisdiction to set
asi de the ex parte decrees which were against the provisions of
|l aw and were the result of collusion and fraud practiced by the
plaintiff and the defendants in the suits in which decrees
recogni zing the claimof the contesting opposite parties in the
di sputed land as Sirdar were passed."”

(Enphasi s added)



8. Section 151 CPCis not a substantive provision that confers the
right to get any relief of any Kkind. It is a mere procedura

provi sion which enables a party to have the proceedings of a pending
suit conducted in a manner that is consistent with justice and equity.
The court can do justice between the parties before it. Simlarly,
i nherent powers cannot be wused to re-open settled matters. The
i nherent powers of the Court nust, to that extent, be regarded as
abrogated by the Legislature. A provision barring the exercise of
i nherent power need not be express, it may even

be inplied. Inherent power cannot be used to restrain the execution
of a decree at the instance of one who was not a party to suit. Such
power is absolutely essential for securing the ends of justice, and to
overcone the failure of justice. The Court under Section 151 CPC may
adopt any procedure to do justice, wunless the sane is expressly
pr ohi bi t ed.

The consolidation of suits has not been provided for under any
of the provisions of the Code, unless there is a State anendnment in
this regard. Thus, the sane can be done in exercise of the powers
under Section 151 CPC, where a conmon question of fact and |law arise
therein, and the sane nmust also not be a case of msjoinder of
parties. The non-consolidation of two or nmore suits is likely to | ead
toamltiplicity of suits being filed, leaving the door open for
conflicting decisions on the sane issue, which may be comon to the
two or nore suits that are sought to be consolidated. Non-
consolidation may, therefore, prejudice a party, or result in the
failure of justice. Inherent powers nay be exercised ex debito
justitiae in those cases, where there is no express provision in CPC
The said powers cannot be exercised in contravention of, or in
conflict with, or upon ignoring express and specific provisions of the
law. (See: B.V. Patankar & Os. v. C G Sastry, AIR 1961 SC 272; Ram
Chandra Singh v. Savitri Devi & Os., AIR 2004 SC 4096; Jet Plywod
Pvt. Ltd. v. Madhukar Now akha, AIR 2006 SC 1260; State Bank of India
v. Ranjan Chemicals Ltd. & Anr., (2007)
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1 SCC 97; State of Haryana & Ors. v. Babu Singh, (2008) 2 SCC
85; Durgesh Sharma v. Jayshree, AIR 2009 SC 285; Nahar Industria
Enterprises Ltd. v. HS.B.C etc. etc., (2009) 8 SCC 646; and Rajendra
Prasad Gupta v. Prakash Chandra Mshra & Ors., AR 2011 SC 1137).

9. In exceptional circunmstances, the Court nay exercise its inherent
powers, apart from Order I X CPC to set aside an ex parte decree.

An ex-parte decree passed due to the non appearance of the
counsel of a party, owing to the fact that the party was not at fault,
can be set aside in an appeal preferred against it. So is the case
where the absence of a defendant is caused on account of a mistake of
the Court. An application under Section 151 CPC will be naintainable,
in the event that an ex parte order has been obtained by fraud upon
the court or by collusion. The provisions of Order I X CPC may not be
attracted, and in such a case the Court may either restore the case,
or set aside the ex parte order in the exercise of its inherent
powers.

There nmay be an order of dismissal of a suit for default of
appearance of the plaintiff, who was in fact dead at the tinme that the
order was passed. Thus, where a Court enploys a procedure to do
sonething that it never intended to do, and there is mscarriage of
justice, or an abuse of the process of Court, the injustice so done
nmust be remedi ed, in accordance with the principle of actus curia
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nem nem gravabit - an act of the Court shall prejudice no

person.



10. In Manohar Lal Chopra v. Rai Bahadur Rao Raja Seth Hiral al
AR 1962 SC 527, this Court examined the issue wth respect to
whet her, the court is conpetent to grant interimrelief under Section
151 CPC, when the sanme cannot be granted under Order XXXIX Rules 1 & 2
CPC, and held :
"There is difference of opinion between the Hi gh Courts on this
point. One viewis that a Court cannot issue an order of
tenporary injunction if the circunstances do not fall within the
provi sions of Order 39 of the Code...... the other viewis that
a Court can issue an interim injunction wunder circunstances
whi ch are not covered by Order 39 of the Code, if the Court is
of opinion that the interests of justice require the issue of
such interiminjunction;...... We are of opinion that the latter
view is correct and that the Court have inherent jurisdiction to
i ssue tenporary injunction in circunstances which are not
covered by the provisions of Oder 39, CP.C., there is no
expression in Section 94 which expressly prohibits the issue of
tenporary injunction in circunstances not covered by Order 39 or
by any rule nmade under the Code. It is well-settled that the
provi sions of the Code are not exhaustive, for the sinple reason
that the Legislature is incapable of contenplating all the
possi bl e circunstances which may arise in future litigation and
consequently for providing the procedure for them The effect of
the expression’ if it is so prescribed is only this that when
the rule prescribes the circunstances in which the tenporary
i njunction can be issued, ordinarily the Court is not to use its
i nherent powers to nake the necessary orders in the interests of
justice, but is nmerely to see whether the circunstances of the
case bring it within the prescribed rule. If the provisions of
Section 94 were not there in the Code, the Court could stil
i ssue temporary injunction, but it could do that in the exercise
of its inherent jurisdiction. No party has a right to inherent
jurisdiction only when it considers it absolutely necessary for
the ends of justice to do so.
-11-

It is in the incidence of the exercise of the power of the
Court to issue tenporary injunction that the provisions of
Section 94 of the Code have their effect and not in taking away
the right of the Court to exercise the inherent power."
(Enphasi s added)
11. In Indian Bank v. Ms. Satyam Fibres (India) Pvt. Ltd., AIR
1996 SC 2592, this Court dealt with a simlar case and observed, that
fraud not only affects the solemity, regularity and orderliness of
the proceedings of the court, but that it also anpbunts to abuse of the
process of court. The Court further held, that "the judiciary in
I ndia al so possesses inherent powers, specially under Section 151 CPC
to recall its judgnment or order if the sanme has been obtained by fraud
upon the court. In the case of fraud upon a party to the suit or
proceedings, the court nmay direct the affected party to file a
separate suit for setting aside the decree obtained by fraud."

12. Simlarly, in Dadu Dayal Mhasabha v. Sukhdev Arya & Anr.
(1990) 1 SCC 189, this Court exanmned a issue as to whether the tria
court has the jurisdiction to cancel an order pernmitting t he
wi thdrawal of the suit under its inherent powers, if it is wultimtely
satisfied that the suit has been withdrawmn by a person who is not
entitled to withdraw the sane. The court held that "the position is
wel| established that a court has the inherent power to <correct its
own proceedings when it is satisfied that in passing a particular
order it was nisled by one of the parties". However, the Court pointed
out that there is a distinction
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bet ween cases where fraud has been practised upon the court and where

fraud has been practised upon a party, while observing as under



"If a party nakes an application before the court for setting
asi de the decree on the ground that he did not give his consent,
the court has the power and duty to investigate the matter and
to set aside the decree if it is satisfied that the consent as a
fact was | acking and the court was induced to pass the decree on
a fraudul ent representation made to it that the party had
actually consented to it. However, if the case of the party
chal l enging the decree is that he was in fact a party to the
conmprom se petition filed in the case but his consent has been
procured by fraud, the court cannot investigate the matter in
the exercise of its inherent power, and the only renedy to the
party is to institute a suit"
(Enmphasi s added)

13. In view of the above, the law on this issue stands
crystalised to the effect that the inherent powers enshrined under
Section 151 CPC can be exercised only where no renmedy has been
provided for in any other provision of the CPC. In the event that a
party has obtained a decree or order by playing a fraud upon the
court, or where an order has been passed by a nistake of the court,
the court may be justified in rectifying such nistake, either by
recalling the said order, or by passing any other appropriate order.
However, inherent powers cannot be wused in conflict of any other
exi sting provision, or in case a renedy has been provided for by any
other provision of the CPC. Mreoveer, in the event that a fraud has
been played upon a party, the sane may not be a case where inherent
powers can be exercised.
-13-

14. Be that as it may, the Tribunal decided the case of
conpensation filed by the appellants on 22.5.2000, and the application
filed by the respondents under Order | X Rule 13 CPC was disnissed vide
order dated 20.2.2002. The respondents chal |l enged the said order dated
20.2.2002, by filing Wit Petition No. 764 of 2002 in the Hi gh Court,
and the same stood dism ssed in default. The sanme was restored, heard
and di sposed of vide order dated 12.12.2005, by way of which the said
Wit Petition was dismissed, in view of the alternative renedy of
appeal . Such an order was passed in view of the fact that the order
passed by the Tribunal was appeal abl e under Section 381 of the U P
Nagar MahaPal i ka Adhi niyam 1959, to the High Court. The respondents
filed an appeal to recall the said order, the court heard such appea
on nerits. However, the said application for recall was disnmssed in
default vide order dated 12.1.2009. A second application for recal
was then filed, which was also disnissed in default vide order dated
15.3.2010. A third application was finally filed, and has been all owed
vi de i npugned order.

15. In fact, while passing its final order, the H gh Court was
convinced that the appellants had commtted a fraud upon the court by
not disclosing before the Tribunal, that at a prior stage, the nmatter
had been adjudi cated upon, with respect to the entitlenent of the
respondents, and also in respect of some other properties therein, the
H gh Court had made certain observations against the respondents, and
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that the matter had ultimately cone before this Court in Cvil Appea

No. 3871 of 1990, wherein this Court had passed the follow ng order
"Havi ng considered the entire natter, we are of the view that
special leave petition is fit to be dism ssed. However, there
may be sone m s- appr ehensi on with respect to certain
observations nade in the inpugned judgnent as having finally
deci ded the adjudicated issues between the parties and we,
therefore make it clear that those observations shall not be
treated to have finally adjudicated upon any of the disputed
poi nts. The appeal is disposed of accordingly."



16. In the instant case, we have to bear in nmnd that the
proceedi ngs stood concluded so far as the court of first instance is
concerned, and that the respondent was not the party before the said
court. Permitting an application under Order I X Rule 13 CPC by a non-
party, would anmount to adding a party to the case, which is provided
for under Order | Rule 10 CPC, or setting aside the ex-parte judgnent
and decree, i.e. seeking a declaration that the decree is null and
void for any reason, which can be sought independently by such a
party. In the instant case, as the fraud, if any, as alleged, has been
committed upon a party, and not upon the court, the same is not a case
where Section 151 CPC could be resorted to by the court, to rectify a
m stake, if any was nade.

17. The matter basically relates to the apportionment of the
anount of conpensation received for the |and acquired. This Court, in
May Ceorge v. Special Tahsildar &
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O's., (2010) 13 SCC 98, has held, that a notice under Section 9 of
the Act, 1894, is not mandatory, and that it would not by any neans
vitiate the land acquisition proceedings, for the reason t hat
ultimately, the person interested can <claim conpensation for the
acquired land. |In the event that any other person has w thdrawn the
amount of conpensation, the "person interested", if so aggrieved, has
aright either to resort to the proceedi ngs under the provision of Act
1894, or he may file a suit for the recovery of his share. Wi | e
deciding the said case, reliance has been placed upon a |arge nunber
of judgnments of this Court, including Dr. GH Gant v. State of
Bi har, AR 1966 SC 237.

18. The said case is required to be examned from another
angl e. Undoubtedly, the respondents did not nake any application
ei ther under Section 18 or Section 30 of the Act, 1894 to the Land
Acqui sition Collector. The jurisdiction of the Reference Court, vis-‘-
vis "persons interested" has been explained by this Court in Shyanal
Das v. Illa Chowdhry & Os., AR 2007 SC 215, holding that the
Ref erence Court does not have the jurisdiction to entertain any
application of pro interesse suo, or in the nature thereof. The Court
hel d as under:

"The Act is a conplete code by itself. It provides for renedies

not only to those whose | ands have been acquired but also to

those who claimthe awarded anbunt or any apportionnent thereof.

A Land Acquisition Judge derives its jurisdiction fromthe order

of reference. It is bound thereby.
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H's jurisdiction is to determ ne adequacy and ot herw se of the
anount of conpensation paid under the award nade by the

Col l ector”. Thus holding that, "It is not within his domain to
entertain any application of pro interesse suo or in the nature
t hereof . "

The plea of the appellant therein, stating that the title
di spute be directed to be decided by the Reference Court itself, since
the appellant was not a person interested in the award, was rejected
by this Court, observing that the Reference Court does not have the
power to enter into an application under Oder | Rule 10 CPC

19. In Ajjam Linganna & Ors. v. Land Acquisition Oficer, RDO
Ni zamabad & Ors., (2002) 9 SCC 426, this court made observations to
the effect that it is not open to the parties to apply directly to the



Ref erence Court for inpleadnment, and to seek enhancenent under Section
18 for conpensati on.
In Prayag Upnivesh Awas Evam N rman Sahkari Samiti Ltd. v.
Al | ahabad Vi kas Pradhi karan & Anr., (2003) 5 SCC 561, this Court held
as under:
"I't is well established that the Ref erence Court gets
jurisdiction only if the matter is referred to it under Section
18 or Section 30 of the Act by the Land Acquisition Oficer and
if the Gvil Court has got the jurisdiction and authority only
to decide the objections referred to it. The Reference Court
cannot widen the scope of its jurisdiction or decide matters
which are not referred to it."

Wi | e deci di ng t he sai d case, t he Court pl aced

reliance on t he
judgnents in Parmatha Nath Malik Bahadur v.
-17-

Secretary of State, AIR 1930 PC 64; and Mohanmed Hasnuddin v.
The State of Mharashtra, AR 1979 SC 404.
(See al so: Kot hamasu Kanakarathama & Ors. v. State of Andhra Pradesh
& Os., AR 1965 SC304)

It is evident fromthe above, that a person who has not nmade an
application before the Land Acquisition Collector, for naking a
reference under Section 18 or 30 of the Act, 1894, cannot get hinself
i npl eaded directly before the Reference Court.

20. In view of the above, the | egal issues involved herein, can
be summarised as under: -

(i) An application under Order | X Rule 13 CPC cannot be filed
by a person who was not initially a party to the proceedi ngs;

(i) I nherent powers under Section 151 CPC can be exercised by

the Court to redress only such a grievance, for which no renedy is
provi ded for under the CPC
(iii) In the event that an order has been obtained fromthe Court
by playing fraud upon it, it is always open to the Court to recal
the said order on the application of the person aggrieved, and such
power can al so be exercised by the appellate court;
(iv) Where the fraud has been committed upon a party, the court
cannot investigate such a factual issue, and in such an eventuality, a
party has the right to get the said
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judgnent or order set aside, by filing an i ndependent suit.

(v) A person aggrieved nay naintain an application before the
Land Acquisition Collector for reference under Section 18 or 30 of the
Act, 1894, but cannot make an application for inpleadnent or
apportionnent before the Reference Court.



21. The instant case has been examned in light of the
aforesaid | egal propositions. W are of the considered opinion that
t he i npugned judgnment and order of the High Court cannot be sustained
in the eyes of law, and is hence liable to be set aside.

In view of the above, the appeals succeed and are allowed. The
j udgnent and order inpugned herein are set aside. The respondents are
at liberty to seek appropriate remedy, by resorting to appropriate
proceedi ngs, as permissible in | aw

(Dr. B.S. CHAUHAN)

................................... J.
( FAKKI R MOHAMED | BRAHI M KALI FULLA)
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The appeal lacks nmerit and is accordingly dismssed
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Givil Appeal No. 630 of 2011

In view of the judgment in C A No. 629 of 2004,

specific order is required in this appeal. It is accordingly

di sm ssed.
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The appeal s succeed and are allowed in terns of the signed

reportabl e judgnent.
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