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I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO 335 OF 2007

Mal |'i karjuna @Ml lu ... Appel |l ant
VERSUS
St ate of Karnat aka ... Respondent
ORDER

The accused-appellant was tried for the offence under Section
302 I PC before the Court of | Additional Sessions Judge, Qul barga,
Kar nat aka, for commtting the nurder of Satish and acquitted by the
Sessi ons Court. However, on an appeal preferred by the State, the
H gh Court of Karnataka reversed the judgnment and order of the
Sessions Court and set aside the acquittal of the accused-appellant and
convi cted hi munder Section 302 | PC and sentenced himto undergo
i mprisonment for life and to pay a fine of Rs.10,000/- and in default
of paynent of fine to undergo rigorous inprisonnment for one year
That is how the accused-appellant is before us by way of appeal under
Section 2 of the Supreme Court (Enlargenment of Crimnal Appellate
Jurisdiction) Act, 1970.

Learned counsel for the accused-appellant has taken us
through the evidence and the judgnent of the trial court as well as

that of the Hi gh Court. The prosecution examned PW1 to PW15 in

support of its case. PW 1 Basavaraj, a Pan Shop-keeper was
2
exam ned as an eye witness. Simlarly, PW2, Anbaji, was al so

exam ned as an eye-witness. Both PW1 and PW2 did not support

the prosecution case and turned hostile. The conviction of the
accused- appel l ant was based on the conplaint (later on treated as
dyi ng decl aration) got recorded by Maruti, PW 15, Sub-Inspector of
Pol i ce, through Head Constabl e Subhash when Satish (since deceased)
was adnitted in the hospital. This piece of evidence is supported by
the evidence of PW4, Hanmantha, brother of the deceased, whomthe

fact of incident was narrated by the deceased nami ng the accused-



appel l ant as the assail ant. The dying declaration is further
corroborated by the recovery of the bl ood-stained pant and shirt on the
di scl osure statenent nade by the accused-appellant. we do not find

any infirmty in the judgment of the High Court.

It is submtted by the | earned counsel for the accused-
appel lant that in the facts and circunstances of the case, the case
made out by the prosecution does not fall under Section 302 |IPC as
the deceased suffered only one injury and that too was caused at the
spur of the nonent.

As per the case of the prosecution, on 3 rd April, 1996, the
deceased had taken his elder brother’s son to the exami nation hall for
enabling himto sit for SSLC exami nation and was waiting outside the
exanination Centre for taking himback to his residence. At that tinme
t he accused-appel | ant approached Satish (since deceased) near the

exam nation hall and invited himto have a cup of tea with the
3

accused- appel | ant . Accordingly, the deceased went along with the
accused-appellant in an Auto Rickshaw. It is further the case of the
prosecution that near the H K E. Society Ofice, the accused-appell ant
asked the Auto Rickshaw driver to stop the Auto Ri ckshaw and both
the accused-appel |l ant and the deceased di senbarked fromthe Auto
Ri ckshaw and started wal king towards the Hotel. At that tine, the
accused- appel | ant suddenly caught hold of the neck of the deceased
and punched himin the stomach and thereafter took out a button
knife fromhis pocket and stabbed the deceased near the left rib. It
has conme in the evidence of PW4 Hanmantha that the deceased was
having love affairs with Jaishree PW3. Appellant was close relative
of Jaishree PW3 and was not happy with the on-going affair between
the deceased and Jai shree PW 3.

It appears to us fromthe above facts that some hot words
m ght have been exchanged between the accused-appellant and the
deceased on the issue of deceased’s rel ati onship with Jai shree and on
his retorting, they stopped the Auto R ckshaw and got down fromit
and at the spur of the nmonent, the accused-appellant took out his

knife and caused injury to the deceased which unfortunately turned



into a fatal one and Satish died in the Hospital on the sanme day at
ni ght. These facts do not indicate any preneditation to cause the
murder of Satish (since deceased).

It is further evident fromthe above facts that only one injury

was caused al t hough there was enough opportunity to cause nore
4

injuries on the person of the deceased.

Havi ng consi dered the facts and circunstances of the case, we
are of the view that the ends of justice will be sub-served if the
conviction of the accused-appellant is altered fromunder Section 302
to 304 Part 11 |PC We order accordingly. The accused- appel | ant
shall undergo R I. for 5 years. The accused-appellant shall be entitled
for the renission of the period already undergone in jail.

The appeal stands di sposed of accordingly.

..................... J.
(P. P. Naol ekar)

..................... J.
(P. Sathasivam

New Del hi ;

February 14, 2008.
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| TEM NO. 102 (Part-heard) COURT NO. 10 SECTI ON |

SUPREME COURT CF | NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO 335 COF 2007

Mal |'i karjuna @Ml lu ... Appel |l ant
VERSUS

State of Karnat aka ... Respondent

(Wth office report)

Dat e: 14/02/2008 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE P. P. NAOLEKAR
HON BLE MR JUSTI CE P. SATHASI VAM

For Appellant(s) M. S. N Bhat, Adv.
M. D.P. Chaturvedi, Adv.



For Respondent (s) M. N tin Ramesh, Adv. for
Ms. Anitha Shenoy, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

The appeal stands disposed of in terns of the signed order.

(K. K. Chaw a) (Neeru Bala Vij)
Court Master Court Master

[ Signed order is placed on the file]



