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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NQ(s).6721 CF 2010

(arising out of SLP(C)No.2680/2009)

ESTATE OFFI CER, CHANDI GARH ... Appel I ant ('s)
ADM NI STRATI ON AND ANOTHER
VERSUS
KULDI P SI NGH ... Respondent ( s)
ORDER
Leave granted.
Thi s appeal is directed agai nst order dat ed 22.9.2008

passed by the National Consuner Disputes Redressal Commi ssion
(for short, "the National Conm ssion") whereby revision filed by
t he appel I ants agai nst t he order of t he Consuner Di sput es

Redressal Conmi ssion, Union Territory, Chandigarh (hereinafter

descri bed as "the State Conmi ssi on") was di sposed of by
directing t hem to verify t he facts rel ating to deposi t of
Rs. 4, 50, 000/ - by t he r espondent t owar ds i nterest besi des

Rs. 1, 26,030/- towards the original basic price of the plot and
carry out the order passed by the State Commi ssion
A perusal of the record shows that Shop-cumflat No.15
2
situated in Sub-Urban, Sector-2, Village Dhanas was allotted to

Piara Singh subject to the terns and conditions incorporated in

allotment letter dated 11.4.1991. After four nonths and nine
days, Piara Singh executed a registered WIIl in favour of the

respondent . The possession of the site was handed over to Piara

Singh on 28.8.1991. However, he did not feel satisfied and

filed a civil suit for allotnent of an alternative site in a
devel oped area.

During the pendency of the suit, Piara Singh died. Soon



thereafter, the respondent nmade an application for transfer of

t he site in hi s nane. Havi ng fail ed to elicit favourabl e
response fromthe concerned authority, the respondent filed a

sui t for mandat ory i njunction directing t he appel I ants to
substitute his nane in place of Piara Singh. The sane appears

to have been referred to the Lok Adal at where it was agreed that

t he site be transferred in t he nane of t he r espondent
subj ect to paynent of the out st andi ng dues. However
i nst ead of payi ng t he anount due to t he Chandi gar h

Admi ni stration, the respondent filed a conplaint under Section
12 of the Consuner Protection Act, 1986. By an order dated
27.10. 2004, District Consunmer Disputes Redressal Forumll, Union
Territory, Chandigarh (for short, ‘the District Forum) partly
al | oned the conplaint and directed the apgellants to provide
basi c ameni ties like street lights, approach road, dri nki ng
wat er, parking area, toilets and concrete passage to the shop-
cumflat. The District Forumalso directed the appellants to pay
the cost of Rs.1,000/-. On appeal, the State Conmi ssion nodified
the order of the District Forumand directed the appellants to
pay a | unp-sum anmount of Rs.20,000/- to the respondent by way of
compensation on account of physical harassment and nental agony
and al so reschedul e the paynent of installnment, |ease noney,
yearly rent, penalty and interest till the provision is nade for
basic anenities. The National Commission referred to an earlier
or der passed in Jogi nder Si ngh Kal i a V. Uni on Territory of
Chandi garh and another and virtually confirnmed the order passed
by the State Conmi ssion
Bef ore pr oceedi ng further, we may ment i on t hat after
seeki ng time from this Court on 2.7.2010, | ear ned counse
appearing for the respondent filed his client’s affidavit which
is acconpani ed by f our phot ogr aphs of t he shop-cum f | at
constructed at the site allotted to Piara Singh
We have heard | earned counsel for the parties and perused

the record including the additional affidavit of the respondent.



We have al so seen the col oured photographs of the site produced
by the | earned counsel for the parties during the course of

heari ng.

It is not in dispute that after taking possession of the
site, the allottee raised construction and is using a portion of
the premises for running a flour mll. The di spute regarding
availability of anenities was raised only when the anount of
i nstal | nent becane payable along with i nterest. Before the
District Forumand the State Conmi ssion, the respondent did not
produce any tangi ble evidence to prina facie prove that the
basi ¢ anenities necessary for operating the flour mll and using
the building constructed over the site were not nade avail able
by the Chandi garh Adm nistration. Therefore, the findings and
concl usi ons recor ded by t he District Forum and t he State
Conmi ssion that basic anenities had not been provided at the
site cannot be sustai ned.
In Muni ci pal Cor por ati on, Chandi gar h V. Shant i Kunj
I nvestment (P) Ltd. (2006) 4 SCC 109, this Court exam ned a
somewhat similar issue and held as under

"26. W have bestowed our best attention to the
provisions of the Act and the Rules. On a plain
reading of the definition "anenity" [in Section
2(b)] read with Rule 11(2) and Rule 12, it cannot be
construed to nean that the allottees could take upon
thensel ves not to pay the | ease anount and take
recourse to say that since all the facilities were
not provided, therefore, they are not under any
obligation to pay the instal ment, interest and
penalty, if any, as provided under the Act and the
Rules. It is not possible to accept a sweeping
proposition that if all the facilities or anenities
are not provided, then the allottees/| essees can
take upon thensel ves not to pay the | ease anount,
interest and penalty, would be going too far. It has
never been the condition precedent. It is true that
5

in order to fully enjoy the allotnent, proper
Iinkage is necessary. But to say that this is a
condi tion precedent, that is not the correct
approach in the matter. "Anenity" has been defined
under Section 2(b) of the Act which includes roads,
wat er supply, street lighting, drainage, sewerage,
public building, horticulture, |andscaping and any
other public utility service provided at Chandi garh
That is a statutory obligation but it is not a



condi tion precedent as contended by | earned counse
for the respondents. It is true that the word
"enj oy" appearing in the definition of the word
"premiunt in Rule 3(2) of the Rules neans the price
paid or pronmised for the transfer of a right to
enj oy immovabl e property under the Rules. It was
very seriously contended before us that the word
"enj oy" inmovabl e property necessarily neans that
the Administration should provide all the basic
anenities as appearing under Section 2(b) of the Act
for enj oyi ng t hat al | ot nent. The expr essi on
"prem uni appearing in the present context does not
mean that the allottees/| essees cannot enjoy the
i movabl e property w thout those amenities being
provi ded. The word "enjoy" here in the present
context neans that the allottees have a right to use
the i movabl e property whi ch has been | eased out to
them on paynent of premiumi.e. the price. This is
only the price to enj oy that allotted/Il eased
property. Otherwi se, wal king over that property wll
mean to trespass. This is only a pernissive
possession. Since the allottees had paid the price
or pronmsed to pay after the transfer of the right
to enjoy the i nmovabl e property, this cannot be
construed that the property cannot be enjoyed
wi t hout providing the basic anenities. It is the
common experience that for full devel opnment of an
area it takes years. It is not possible in every
case that the whole area is devel oped first and
allotnment is served on a platter. Alotnent of the
pl ot was made on an as-is-where-is basis and the
Admi ni stration prom sed that the basic anenities
will be provided in due course of tinme. It cannot be
made a condition precedent. This has never been a
condition of the auction or of the | ease. As per the
terns of allotnent upon paynent of 25 per cent,
possession wll be handed over and rest of the 75
per cent of the |lease ambunt to be paid in a
staggered manner i.e. in three annual equated
instalments along with interest at the rate of 10
per cent. If soneone wants to deposit the whole of
the 75 per cent of the anbunt, he can do so. In that
6

case, he will not be required to pay any interest.
But if a party wants to nmake paynment within a period
of three years then it is under the obligation to
pay 10 per cent interest on the anount of
instalment. This is the obligation on the part of
the allottee as per the condition of |ease and he
cannot get out of it by saying that the basic
anenities have not been provided for enjoying the
allotted land, therefore he is not entitled (sic
liable) to pay the interest. This construction is
not borne out fromthe scheme of the Act and the
Rules. It is true that the Administration has an
obligation but it is not a condition precedent in
the present case..............

28. It is true that once allotnent of the |and has
been made in favour of the allottee, he can take
possession of the property and use the sane in
accordance with the Rules. That does not nean that
all the facilities should be provided first for the
so-cal |l ed enjoynment of the property as this was not
the condition of auction. The party knew the

| ocation and condition prevailing thereon. The
interpretation given by the Division Bench of the



Hi gh Court of Punjab and Haryana and cont ended

bef ore us cannot be accepted as a settled
proposition of law. In the present case, as per the
Act and the Rules it is never a condition precedent
of the auction or as per the lease that all the
facilities like road, water supply, street lighting,
drai nage, sewerage, public building, horticulture,

| andscapi ng shall be a condition precedent. Nowhere
in the conditions of lease or in the auction is it
provided that this will be done first though it had
been contended by the Adnministration that the basic
anenities have already been provided. Be that as it
may, in the present context it cannot be construed
that it is a condition precedent........... "

By applying the ratio of the aforesaid judgnent to the
facts of this case, we hold that the District Forum and the
State Commi ssion conmitted jurisdictional error by entertaining
and allowing the conplaint filed by the respondent. The i npugned
order is also vitiated by an error of ;aw apparent on the face
of the record because the issue relating to non availability of
basic anenities at the site has not at all been considered by

the National Conm ssion

In the result, the appeal is allowed. The i npugned order
as al so t he orders passed by t he State Conmi ssi on and t he
District Forum are set asi de. The compet ent aut hority of

Chandi garh Adm nistration shall cal culate the anmount due from
the respondent in accordance with the Chandi garh Leasehol d of
Sites and Building Rules, 1973, which will necessarily include
the elenent of interest and ground rent, and issue demand notice
to the respondent, who shall pay the anmount within two nonths

fromthe date of receipt of the demand notice.

(ASOK KUMAR GANGULY)
NEW DELHI ,
AUGUST 16, 2010.
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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).2680/2009
(From the judgenent and order dated 22/09/2008 in RP No. 2215/2005
of The NATI ONAL CONSUMER DI SPUTES REDRESSAL COWM SSI ON, NEW DELHI )

ESTATE OFFI CER, CHANDI GARH ADM N. & ANR. Petitioner(s)
VERSUS

KULDI P SI NGH Respondent ( s)

(Wth prayer for interimrelief and office report)

Date: 16/08/2010 This Petition was called on for hearing today.

CORAM : HON BLE MR JUSTICE G S. Sl NGHVI
HON BLE MR, JUSTI CE ASOK KUMAR GANGULY

For Petitioner(s) Ms. Kam ni Jai swal , Adv.
M. Divyesh Pratap Singh, Adv.

For Respondent (s) M. Anman Preet Rahi, Adv.
For M. Ashok K. Mahajan, A O R

UPON hearing counsel the Court nmade the foll ow ng
ORDER
Leave granted.

In terms of signed order, the appeal is
al | oned. The inpugned order as also the orders passed
by the State Conmission and the District Forumare set
asi de. The conpetent authority of Chandi gar h
Adni ni stration shall cal cul ate the anpunt due fromthe
respondent in accordance w th the Chandi garh Leasehold
of Sites and Buil ding Rules, 1973, which will
necessarily include the elenment of interest and ground
rent, and issue denmand notice to the respondent, who
shal | pay the amount within two nonths fromthe date of
recei pt of the demand notice.
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(A. D. Sharnma) (Phool an Wati Arora)
Court Master Court Master
(Signed Order is placed on the file)



