I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2364 CF 2007

(Arising out of S.L.P.(C) No. 2664/2006)

VIPIN KUMAR APPELLANT
(9
- VERSUS:
STATE OF U.P. AND ORS. RESPONDENT
(S
ORDER
Leave granted.
Appel I ant herein was appointed in Dr. Ambedkar Junior Hi gh
School , | ndr agadhi , Ghazi abad. There were 8 sanctioned posts of
Assi stant Teachers besi des one post of Headnaster. One Poonam
Kushwaha  was transferred to t he sai d school by an or der dat ed
23.4.1997 passed by the Di strict Basi c Educati on Oficer, Ghazi abad.



One Mahi nder Si ngh, who was wor ki ng as Assi st ant Teacher, was

sel ected as Principal on 15.5.1997. Shri Yograj Singh was appointed in

the said school on 7.10.1997. He, however, resigned fromthe services

on 27.9.1999. Appellant is said to have been appoi nted on 19. 4. 2003

agai nst t he post whi ch al | egedl y fell vacant upon accept ance of

resignati on of the said Yograj Singh

The services of t he appel | ant wer e, however, term nated with

effect from 24.1.2004 on the premise that all the eight sanctioned posts

had al ready been filled wup. Aggrieved by the said order, the appellant

filed a wit petition in the H gh Court of Judicature at Allahabad. The

| earned Single Judge of the said Court by a judgnment and order dated

7.9.2005 di snissed the sanme opining

"The guidelines for sanction of strength of teachers in a

j uni or Hi gh School provi de for determ nation of t he
nunber of t eachers in accor dance with t he nunber of
student s and t he sections of cl asses in t he school . The

strength in a school cannot be i ncreased on the ground

t he



t hat t he strength of students in somne ot her school has

decreased to the level that the post of Assistant Teacher

has become surplus in that school."

The | earned Single Judge further noticed that the appellant by

havi ng not questi oned t he transfer of sai d Ms. Kushwaha  and she

having not been inpl eaded in the wit petition, the relief by way of a

decl aration that her appointnment was invalid, could not be granted. By

reason of the inpugned judgrment, the special appeal, preferred by the

appel | ant agai nst t he or der of t he | ear ned Singl e Judge, has been

di sni ssed by the Division Bench of the High Court stating:

3
"Admittedly, there wer e only ei ght sanct i oned posts of
Assi st ant Teacher in the institution at Dr. Ambedkar
Juni or Hi gh School , | ndr agadhi , Ghazi abad. St

Poonam Kushwaha was transferred to t he sai d

institution and t he sai d or der was never chal | enged by

the petitioner. After the resignation of Sri Yograj Singh

on 25. 6. 1999, ei ght assi st ant t eachers i ncl udi ng St

Poonam Kushwaha conti neud to wor k in t he aforesai d

institution and thus, there was no vacancy agai nst which



petitioner could have been appoi nt ed. Ther ef or e, t he

claim of t he appel | ant has rightly not been accepted by

Hon’ bl e Si ngl e Judge. W do not find any faul t in t he

order of Hon'ble Single Judge. It is not disputed that no

appoi nt ment can be nade beyond the sanctioned strength

of posts.™

M . S.C Maheshwari , | ear ned seni or counsel appeari ng on

behal f of the appellant would submt that the District Basic Education

O ficer, Ghazi abad had approved t he 9th post as woul d appear from

| etter of the managenent of the school dated 18.2.1992 which is in the

foll owi ng terns:

"From Manager, Dr. Anbedkar Junior High

School , | ndergarhi.

To: The District Basis Education Oficer, Ghazi abad.

It is hereby certified that in the aforesaid institution, the

fol |l owi ng list of teachers and enpl oyees are duly

appr oved:

1. Shri WMahinder Pal, Principal

2. Smt. Omati Devi, Assistant Teacher

a



3. Shri Ram Sunehri Ram Assistant Teachers

4. Shri Rajbir Singh, Assistant Teachers

5. Kum Radha Rani, Assistant Teacher

6. Snt. Rajbala Devi, Assistant Teacher

7. Shri Ompal, Assistant Teacher

8. Shri Ranjit Singh, Assistant Teacher

9. Smt. Poonam Kushwaha, Assi stant Teacher

10. Shri Yograj Singh, Assistant Teacher"

It was further urged that having regard to the fact that Yogra

Singh was working as an Assistant Teacher against a sanctioned post,

t he respondents wer e not correct in t aki ng t he st and t hat

only 8 sanctioned posts. Qur attention in this connection has al so been

drawn to an office order dated 23.4.1997 issued by the District Basic

Education O ficer, Ghazi abad.

Section 14 of the U.P. Junior H gh School (Paynent of Salaries

to Teachers and O her Enmpl oyees) Act, 1978 does not confer

authority on the District Basic Education Oficer to sanction a post or

t here

any

wer e



create a post. It nmerely protects acts done by the officers in good faith.

It is, therefore, evident that the District Basic Education Oficer

neither could create a post nor could approve an appoi ntnent of nore

t han t he sanct i oned strength of ei ght teachers in t he r espondent -

institution.

A contention has been rai sed by t he | ear ned seni or counse

appearing on behalf of the appellant that the transfer of the said M

Kushwaha was invalid in | aw. W have noticed herei nbefore that such

a contention had not been raised in the wit petition nor she has been

i npl eaded as a party therein. In her absence, therefore, the H gh Court

has rightly refused to go into the said question

For t he reasons aforementioned we do not find any nmerit

this appeal which is accordingly disnmssed. No costs.

(S.B. SINHA)



( MARKANDEY KATJU)

NEW DELHI ,
MAY 4, 2007.
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| TEM NO. 204 COURT NO. 4 SECTI ON Xl
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).2664/2006

(From the judgenent and order dated 07/10/2005 in SA No. 1227/2005 of

the H GH COURT OF JUDI CATURE AT ALLAHABAD)

VI PI N KUVAR Petitioner(s)

VERSUS

STATE OF U. P. AND ORS. Respondent ( s)

(Wth appln(s) for permission to file rejoinder affidavit, exenption

fromfiling OT. and prayer for interimrelief and office report)

(FOR FI NAL DI SPCSAL)

Dat e: 04/05/2007 This Petition was called on for hearing today.

CORAM :

HON BLE MR, JUSTI CE S.B. SI NHA



HON BLE MR, JUSTI CE MARKANDEY KATJU

For Petitioner(s) M. S.C. Maheshwari, Sr. Adv.
Ms. Sandhya Goswarmi , Adv.

M. MP.S. Tonar, Adv.

M. Jabbar Si ngh, Adv.

For Respondent (s) M. Dinesh Dwi vedi, Sr.Adv.
M. Vishwajit Singh, Adv.
Ms. Niranjana Singh, Adv.

M. T. WMahipal, Adv.

M. Rahul Kaushi k, Adv.
M. Rohitash S. Nagar, Adv.

Ms. Rekha Pandey, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER

Leave granted.

Heard the | earned counsel for the parties.

The appeal is dismssed in terns of the signed order.

costs.
(A.S. BISHT) (PUSHAP LATA BHARDWAJ)
COURT MASTER COURT MASTER

(Signed order is placed on the file)






