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Heard | earned counsel for the parties:

Since long, both the | egislature through its enactment and the courts
through its interpretation have been battling to cut short the traditiona
procedures in Courts to dispense quick justice by taking recourse through the
arbitration proceedings. The |audabl e objectives and great expectations in
spite of best efforts have never reached the desired results. To reach it, tine
and agai n conprehensive review of the Arbitration Act through anendnents
and re-enactment has been nmade. ~Every words of any statutes having
stretchabl e nmeaning gives fertility to the Bar to interpret it such, as to suit
the exigency of his client by finding | oopholes in a statute in spite of the best
attenpt by the legislature to conclude the disputes at the earliest, by raising
various objections thus frustrating its very objectives. 1t i's here courts have
to play an inportant role of taking recourse to such interpretation which
subserve the objective and defeat any attenpt to flout it.

Arbitration proceedi ngs sprouts out of an agreenent, understanding or

consent of the contesting parties. It also |lays down as to who shall arbiter

over their dispute. It is their desire, explicitly orinmplicitly expressed in the
agreement, which the courts have to guard and interpret so. The statute steps

in, in aid of this agreement not in derogation of it. It is only when agreenent
is silent, against the public policy, or any person does not performits
obligation under such agreenment, the statute steps into fill up such gaps and

i ssues directions where necessary, for doing an act which is also in aid of
such agreenment. Thus while interpreting any arbitrator statute, if there be
two possible interpretation, the one which |l eans to satisfy the desired
agreement shoul d be accept ed.

The present case is one of such illustration, where the suit is filed in
the year 1994 under Section 20 of the Arbitration Act, 1940, for the
appoi ntnent of arbitrators, yet till this date, the challenge to the constitution

of the Arbitral Tribunal has yet to be resolved. Placed in such situations, the
courts have to rise, to give such interpretation, which fulfills its objectives,
cut shorts the procedure and |l end supports to the true intention of the parties

as infused in the arbitration clause of their agreenent.

The question raised is of the interpretation of Section 10 of the
Arbitration Act 1940 (hereinafter referred to as 'the aforesaid Act’) and the
interpretation of Article XVI, the arbitration clause of the agreenent
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between the parties. The present appeal is directed agai nst the judgnent and
order dated 8th Novenber, 2000 passed in OMP. No. 133 of 1999 by the

Del hi Hi gh Court through which the said O MP. has been all owed, hol ding
Justice Avadh Behari Rohatgi to be the Chairman of the Arbitral Tribuna

along with Justice H L. Anand (Retd.) and M. C S. Aggarwal, Advocate.

The High Court while interpreting the aforesaid arbitration clause held it to
fall under sub-section (2) of Section 10 of the aforesaid Act. The

submi ssion is the High Court erred in interpreting the arbitration clause to
nmake it fall under sub-section (2) of Section 10, in fact, it falls under sub-
section (1) of Section 10. |In order to appreciate the controversies and the
i ssues involved, it is necessary to dwell on to the necessary facts. So
hereunder we are giving short matrix of facts.

The respondent was appoi nted as the General Sal es Agent of the
appel lant Airlines for various territories. |In pursuance to the sane, two
agreements dated 1.7.1987 and 5.1.1980 were executed between the
appel | ant and the respondent. However, the engagerment of the respondent
was termnated by the appellant w e.f. 20th Decenber, 1994. This led into
the dispute and for resolving it, the respondent filed a suit under Section 20
of the afloresaid Act. During pendency of this proceeding, |ate Justice G C
Jain was appointed as the noninee arbitrator of the appellant airlines and
M. C S. Aggarwal, Advocate was appointed as the nomi nee arbitrator for
the respondent and in-turn these two nom nee arbitrators appointed Justice
Avadh Behari Rohatgi” to be the Chairman of the Arbitral Tribunal
Thereafter, the proceedi ngs before this Tribunal comrenced from 16th
Sept enber, 1995.

After the unfortunate deni se of Justice G C Jain, the appell ant
nom nated M. O P. Vaish, Senior Advocate as its nomnee arbitrator on 18th
May, 1998 but who | ater resigned and shortly thereafter M. Justice H L.
Anand (Retd.) was appointed as the nonmi nee arbitrator by the appellant.
The case of the appellant is that no fornmal proceedings took place during the
tenure of M. OP. Vaish. After stepping in of Justice H L. Anand, he
suggested to M. C S. Aggarwal that further steps in the proceedi ngs should
be taken only after considering the request contained in the letter dated 28th
Decenber, 1998 witten by the counsel for the appellant which desired the
two arbitrators to nomnate afresh a Chairman. This according to the
respondent triggered a fresh dispute thus thwarting the snooth flow of the
arbitration proceedings before the said three arbitrators.

The di spute further has arisen in this case, as aforesaid, on account of
different interpretation given by M. Justice H L. Anand and M. Justice
Avadh Behari Rohatgi regarding the status of Justice Rohatgi. In case
Section 10 (1) is applicable he could only be an unpire, therefore, cannot
participate in the arbitrati on proceedings and if Section 10 (2) applies he can
continue as a Chairman of the Arbitral Tribunal and participate in the sane.
The view of Justice H L. Anand is contained in a letter dated 12th March

1999 to Justice Rohatgi that the matter could only be heard by the nom nee
arbitrators and not by the three nenber Tribunal as it happened in the past.
Anot her ancillary issue which arises as a result of the aforesaid view of M.
Justice H. L. Anand is, whether Justice Anand and M. C S. Aggarwal

woul d have to go through the exercise of appointing a third
arbitrator/Unpire. The appellant in fact filed an application (I.A No. 5676
of 1999) for clarification, however, the sane could not be listed for hearing
as the court file could not be traced. The respondent in the neanwhile filed
the aforesaid OMP. No. 133 of 1999 taking a stand that Section 10(1) had

no application on the facts of the present case. The Delhi H gh Court
through its inpugned judgnent has held that Justice Rohatgi would continue

to be the chairman of the Arbitral Tribunal and the decision of the najority
shall prevail. This is so as both the nom nee arbitrators of the appellant and
the respondent appointed the aforesaid Justice Avadh Behari Rohatgi to act

as the Chairman of the Arbitral Tribunal

On 16th Septenber, 1995 the Arbitral Tribunal consisting of the
af oresai d three persons passed an order that both the counsels shoul d seek
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instructions fromtheir respective clients and state on the next date of
hearing, whether they were prepared to refer their disputes arising under the
agreenments to this Arbitral Tribunal. On 1st June, 1996 counsel s statenent
were recorded that their clients were agreeable to refer the disputes to this
Arbitral Tribunal. After the appointnent of Justice H L. Anand on 30th
Decenmber, 1998, he sent a fax to M. C. S. Aggarwal for a neeting on 6th
February, 1999 to consider the question of appointing an Unpire or

appointing the third arbitrator. During this period on the 8th March, 1999
Justice Rohatgi through letter desired to convene a neeting of the

Arbitrators for 20th March, 1999. Before that date, Justice Anand wrote a
letter dated 12th March, 1999 to Justice Rohatgi that according to his opinion
the matter could only be heard by the nom nee arbitrators and not by the

three nenber Tribunal as had happened in the past. Justice Anand nade

request through this letter to Justice Rohatgi to cancel the proceedings fixed
for 20th March, 1999 and it to remain stayed until the question of |aw raised
is deternmined by the Court.” On 13th March, 1999 Justice Rohatgi rejected

the said request of Justice Anand as he was of the opinion that there was no
conflict between Section 10 (1) \and Section 10(2). He opined, in view of his
appoi nt nent as Chairnan there i's no question of third arbitrator being an
Umpire. . Thi's di spute as aforesai d, was deci ded by the Del hi H gh Court by
hol di ng Section 10 (2) to be applicable and not Section 10 (1) in view of the
| anguage of the aforesaid arbitration clause.

M. F.S. Nairman, |earned senior counsel for the appellant submts

wi th vehenmence, with reference to the arbitration clause that Section 10 (1)
woul d be applicable in view of the deened clause incorporated in it and the

H gh Court erred in placing it under Section 10 (2). The submission is that

| anguage of Section 10 (1) is very clear which stipulates, when a reference is
to three arbitrators, one to be appointed by each party and the third by the

two appointed arbitrators, then such appointed third arbitrator would be

deened to be an unpire and not a third arbitrator. - In the present case,
admttedly both the appellant and the respondent nom nated their respective
arbitrators and such noni nated arbitrators appointed M. Justice Rohatgi as

the third arbitrator. Thus subnission is in view of the deemi ng clause, M.
Justice Rohatgi’'s appointnent cannot be construed as a third arbitrator but

only as an unpire. On the other hand, |earned senior counsel for respondent

M. K K. Venugopal submits that the | anguage used in the arbitration cl ause
nmakes it abundantly clear that the parties intended to have their dispute

resol ved through reference to the Arbitral Tribunal consisting of three
arbitrators. In view of this the reference of dispute would fall under sub-
section (2) of Section of Section 10 and not under Section 10 (1). The

submi ssion is in order to find in which of the tw fields, viz., of sub-sections
(1) and (2) this case falls, the clear intent of the parties as incorporated in the
arbitration clause has to be read and if the intention of the parties, as in the
present case, is clear that the dispute is to be resolved by the three arbitrators
then the case would not fall under sub-section (1) but would fall under sub-
section (2) and thus High Court comitted no error in concluding'the same.

In order to further appreciate and adjudicate the issue involved we are
herewi th reproduci ng bel ow both Section 10 of the aforesaid Act and Article
XVl of the arbitration clause of the aforesaid two agreenents.

Section 10:
"Provisions as to appoi ntnent of three or nore
arbitrators.- (1) Were an arbitration agreenent provides
that a reference shall be to three arbitrators, one to be
appoi nted by each party and the third by the two
appoi nted arbitraors, the agreement shall have effect as if
it provided for the appointment of an unpire, and not for
the appointnent of a third arbitrator, by the two
arbitrators appointed by the parties.

(2) Where an arbitration agreenent provides that a
reference shall be to three arbitrators to be appointed
ot herwi se than as nmentioned in sub-section (1), the award
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of the najority shall, unless the arbitrati on agreenent
ot herwi se provides, prevail

(3) Where an arbitration agreenent provides for

the appointnent of nore arbitrators than three, the award

of the majority, or if the arbitrators are equally divided in
their opinions, the award of the unpire shall, unless the
arbitrati on agreenent otherw se provides, prevail."

Artcile XV

"1. In the event of any dispute concerning the
interpretation or application of this Agreenent, or
concerning any rights or obligations based on or relating
to the Agreenent, such disputes shall be referred to and
finally settled by an arbitral tribunal

2. If the parties agree to the appoi ntnent of a
single arbitrator the arbitral tribunal shall consist of him
al one.

3. If they do not so agree the arbitral tribunal shal
consi st of three arbitrators. Each party shall within a
reasonabl e ti me appoint one of the three arbitrators, and
the two arbitrators so appointed shall appoint the third,
who shall act as Chairman. Both parties shall do all in
their powers to expedite the arbitral process.

4. \When the arbitral tribunal consists of nore than
one arbitrator its decision shall be given by a majority
vote.

5. The arbitral tribunal shall settle’its own

procedure and if necessary shall decide the law to be
applied. The award shall include directions concerning
all ocation of costs and expenses of -and or incidental to
arbitration, including arbitrators’ fees.

6. The award shall be final and conclusively
bi ndi ng upon the parties.”

We find that the field of operation of both sub-sections (1) and (2) of

Section 10 are separate and exclusive. Sub-section (1) is applicable in a

case: (a) where an arbitration agreenent provides that a reference is to the

three arbitrators; (b) one to be appointed by each party and the third by the

two appointed arbitrators. |If the case falls.in this field, it further engraves a
deem ng clause that such appointnment third arbitrator to be an unpire.

Wiile the field of sub-section (2) is in a case, (a) where an arbitration
agreement provides for a reference to three arbitrators to be appointed
otherwi se than as nmentioned in sub-section (1), then the award of the
majority shall prevail unless the arbitration agreenment otherw se provide.
Both these two sub-sections speak about reference to three arbitrators. In
order to find, whether case falls under sub-section (1) or sub-section (2) it
has to be found, whether the appointnent of the three arbitrators could be
said to be otherwi se than as nmentioned in sub-section (1). The subm ssion
on behalf of the appellant by M. Nariman is, the words, "otherw se than as
mentioned in sub-section (1)" refers to the nethod of appointment while

subm ssion for respondent by M. Venugopal is, such an appointment in the
present case is otherw se than as provided in sub-section (1), as appointnent
of the third unpire, nanmely, M. Rohatgi was as an chairnman, indicating the
parties intended that the third arbitrator could not be an unpire.

Strong reliance is placed for the appellant in Ghasilal Todi Vs.
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Bi swanath Kerwal & Ors., AIR 1964 Cal. 466. The submission is, the
arbitration clause in this case is simlar to the one in the present case. For
ready reference relevant portion is reproduced bel ow.

"That in case of any dispute arising out of

this agreenment or during the continuance of this
partnershi p busi ness between the parties the sane
will be decided by arbitration, each party wll

nom nate one persona and the persons so

nom nated will elect a third person as Chairnan

and the decision of the majority will be binding on
the parties. The venue of the arbitration would be
at the business office or at any conveni ent place as
may be agreenent upon."

Wil e interpreting sub-section (1) of Section 10 the Court hel d:

"In the instant case the third arbitrator i.e.

the Chairman is in | aw deemed to be the unpire.

He will have the same power and function as that
of an unpire. Law does not enpower the parties
to direct the third arbitrator appointed in the
manner indicated in Section 10 (1) to act as other

than an unpire. He will have powers and
functions as that of ‘an unpire. In that view of the
matter, if the arbitration cl ause provi des for the

appoi ntnent of a third arbitrator by the two
arbitrators appointed by the parties, he, in law, is
i ncompetent to sit along with the two others as a
menber of the board or arbitrators and decide the

di sputes by a majority. He is theunpire, in |aw,
and comes in the picture only when the two
arbitrators do not agree. The provision in the
contract that the majority will decide and that their
decision is to be final is contrary to the provisions
of Section 10 (1) which is a nmandatory provision

and not merely directory...".

In that case the Court was mainly called upon to decide, whether the

award by single arbitrator, in view of the aforesaid arhitration clause was
valid or not. Under the said arbitration clause, one party appointed an
arbitrator while the other party could not appoint within the stipulated period
and thus question of appointment of third arbitrator never arose. The Court
hel d award by the single arbitrator would be valid. For this the Court relied
in the case of Merinos and Frangos Ltd. v. Dulien Steel Products Inc. of

Washi ngton reported in 1961 (2) Lloyd s Rep 192. The af oresai d deci si'on

of Chasilal (supra) was not a case where two appoi nted arbitrators appointed
the third arbitrator as in the present case and there no question was raised,
whet her third appointed arbitrator could sit as a nenber of the Arbitral
Tribunal along with the other two arbitrators as that situation has not arisen
There it was a case where only one arbitrator was appoi nted by one of the
parties and the linmted question raised was, whether on the failure to appoint
the arbitrator by the other party, in viewof the said arbitration clause, could
the award by single arbitrator would be valid. In our considered opinion this
decision could in no way be said to be the decision deciding the periphery of
the two fields of sub-sections (1) and (2) in which the aforesaid two sub-
sections operates. This decision nerely considered, whether award by one

of the appointed arbitrator would be valid. The question, whether the third
appoi nted arbitrator would be an unpire or not was not in issue thus

adj udi cation if any could not be by the ratio decision of this case.
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Rel i ance by the Calcutta High Court in the aforesaid case on the

Mari nos & Frangos Ltd. (supra) is also of no avail as there al so issue was
limted to the question, whether the award by the single arbitrator could be
valid in view of sinmilar arbitration clause. Wthin this limtation the court
did interprets Section 9 of the English Arbitration Act, 1950 (hereinafter
referred to as "the 1950 Act") which is pari materia to Section 10 of the
aforesaid 1940 Act. Hence we proceed to exam ne this case also in extenso.
This case interpreted clause 35 of the arbitration clause incorporated in the
agreenment between the parties with reference to Sections 7 and 9 of the 1950
Act. Cause 35 is quoted hereunder

"35. Any and all differences and disputes of

what soever nature arising out of this charter shal

be put to arbitration in the Cty of London pursuant

tothe laws relating to arbitration there in force,

before a board of three persons consisting of one

arbitrator, to be appoi nted by the owners, one by

the charterers and one by the two so chosen. The

deci sion of any two of the three on any appoint or

points shall be final."

Sections 7 and 9 of the 1950 Act are-al so quoted hereunder

"7. \Were an arbitration agreenent provides

that the reference shall be to two arbitrators, one to
be appoi nted by each party, then, unless a contrary
intention is expressed therein -

(a) if either of the appointed arbitrators

refuses to act, or is .incapable of acting, or dies, the
party who appoi nted himmay appoint a new

arbitrator in his place

(b) if, on such a reference, one party fails to
appoint an arbitrator, either originally, or by way
of substitution as aforesaid, for seven clear days
after the other party, having appointed his
arbitrator, has served the party making default with
noti ce to nake the appointnent, the party who has
appoi nted an arbitrator may appoi nt that arbitrator
to act as sole arbitrator in the reference and his
award shall be binding on both parties as if he had
been appoi nted by consent. ..

9. (1) Wwere an arbitration agreenent

provides that the reference shall be to three
arbitrators, one to be appointed by each party and
the third to be appointed by the two appoi nted by

the parties, the agreenment shall have effect as if it
provi ded for the appointnment of an unpire, and not
for the appointnment of a third arbitrator, by the two
arbitrators appointed by the parties."

We may first record here, this arbitration clause 35 is different than

the arbitration clause XVI in the present case. Cause 35 does neither
contain that the appointed third arbitrator to be the chairnman nor it contains
the condition that the decision of such Arbitral Tribunal shall be by

majority vote. The Queen’s Bench hel d:

"Sect. 9 (1) was nandatory and provided

that where there was an apparent reference to three
arbitrators, the third was to be treated as an
unpire; that the last sentence of C ause 35 was
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accordingly overridden; that Cause 9 (1) had the

ef fect of bringing the agreenent back into Sect. 7
(as an arbitration agreenment that the reference
should be to two arbitrators); and that, when
charterers failed to appoint a substitute arbitrator,
S. had jurisdiction to act as sole arbitrator -Order
of Master reversed, shipowners being at liberty to
enter judgment in terns of award in their favour."

It is significant to refer to Section 8 also of the aforesaid 1950 Act
whi ch gives clear statutory intent of keeping in mind the arbitration
agreenment while interpreting such provisions. Section 8 is quoted
her eunder :

"8.(1) Unless a contrary intention is

expressed therein, every arbitration agreenent

shall, ~where the reference is to two arbitrators, be
deened to i nclude a provision that the two
arbitrators shal | appoint an unpire i mediately

after they are thensel ves appoi nted.

(2) Unless a contrary intention is expressed
therein, every arbitrati on agreenent shall, where
such a provision is applicable to the reference, be
deened to include a provision that if the arbitrators
have delivered to any party to the arbitration
agreement, or to the unpire, a noticein witing
stating that they cannot agree, the unpire nmay
forthwith enter on the reference in lieu of the
arbitrators."

Section 8 starts with the words "Unless a contrary intention is

expressed therein (in the arbitration agreenent)”, so in the absence of any
contrary intention in the agreenent, where the reference is to the two
arbitrators and the two arbitrators appoint a third arbitrator by virtue of the
deemnming clause the third such appointed arbitration is to be the unpire.

Firstly this statute takes care and gives precedence to the agreenent of

the parties by incorporating the words, "unless a contrary intention is
expressed therein" but the Court interpreted the provisions wthout

exam ni ng whether any contrary intention exists in the agreenment, as it was
nei ther raised nor was a case there. This was al so a case, where the two
appointed arbitrators of the parties did not appoint the third arbitrator and
further after one of the arbitrator died the party concerned did not

renom nate the arbitrator, hence the question was, whether the award by the
sole arbitrator is valid? This case thus have no relevance nor has

adj udi cated the issue involved in the present case. ~ The Cal cutta Hi gh Court
has nmerely relied on this decision to uphold the award by the sole arbitrator
to be valid.

One of the subm ssions on behalf of the respondent is that not only

arbitration clause clearly reveals that parties intended that the dispute be
referred to the three arbitrators but the conduct of parties also reveals to the
sanme effect. The proceedi ngs went on before three arbitrators without

obj ection been rai sed. Reliance is placed on the order dated 16th Septenber,
1995 when the aforesaid three menber Tribunal directed both the parties to
obtain instructions fromtheir respective clients and to state on the next date
of hearing, whether they were prepared to refer the dispute to this Tribuna
(three nenber Tribunal). And on the next date, i.e. 1st June, 1996 the said
Tri bunal recorded the statenents of the counsels for the parties which
consented for referring all the disputes to the said three nenber Tribunal

Not only this consent is recorded, the parties continued to appear before the
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said three nenber Tribunal right from 1995 till April 1998. In fact, the
first objection for the first tine was raised after the appoi ntnent of M.
Justice Anand in the year 1998. However, the submi ssion for the appell ant
is that though the proceedi ngs continue but there was no effective
proceedi ng except one effective hearing on 17th January, 1998 when
affidavit dated 23.6.1997 of respondent was treated as exam nation in-chi ef
and he was cross exanm ned. The submission is that the plea of acquiescence
i s not sustainable because estoppel and acqui escence do not confer
jurisdiction. Reliance is placed on Karnal |nprovenent Trust Vs.

Par kashwanti, 1995 (5) SCC 1559 at p. 172 para 22.

The subm ssion of M. Nairman, in his usual el oquence as he does at

the first flash is inpressive and attractive but on deeper exam nation it |eads
to a different result. There could be no dispute, as submitted by him in a
case where two arbitrators are appointed by the two parties separately and

the third being appointed by the said two appointed arbitrators the third
arbitrator in viewof sub-section (1) of Section 10 is to be construed as an
unpire.. But the question still is, whether the arbitration clause in the
present case, stipulates appointnent of third arbitrator as in sub-section (1)
or his appointnment could be said to be otherwi se than as nentioned under

sub-section (1) in terns of sub-section (2). |In order to decipher and carve
out separate field of the said two sub-sections, the interpretation of
arbitration clause isvery significant. |If the appointment arbitrators under

Section 10 (1) is an appointment sinpliciter as contained in sub-section (1)
then the appointnent of third arbitrator is to be read as an unpire but in a
case where arbitration clause is clear and intends explicitly or inplicitly, for
reference of the dispute to the three arbitrators of whomthe third is to be the
Chairman and award to be by majority, then this clear intentionis it to be

pl aced to fall under sub-section(2) and not under sub-section (1). A

deeming cl ause is introduced in sub-section (1) where intention of the

parties to the contrary are not clear then a third arbitrator is deened to be an
unpire. It is because of this sub-section (2) refers to "..the award of the
majority shall" and further the words, "unless the arbitrati on agreenent

ot herwi se provides" gives significant focus on intent of the contracting

parties which is the foundation of arbitration proceedings. This is to satisfy
the desired understandi ng of the agreement of the parties, who desired to

refer their dispute for adjudication to the desired arbitration tribunal. Thus a
conjoint reading of both the said two sub-sections, nmakes it clear, where an
arbitration agreenent provides sinpliciter for areference to an arbitra
tribunal consisting of three arbitrators one each appointed by parties and the
third by such appointed arbitrators then the appointnent of such third
arbitrator is to be treated as an unpire but where parties intentions are clear
to be spelt out fromthe agreenent that the parties intends their dispute to be
decided by three arbitrators by majority, by such words such as that the
arbitrator is to be the chairman of such Tribunal, then the appointnent of

such third nmenbers is to be construed to be an appoi ntnent ot herwi-se than

as nentioned under sub-section (1). W find in the present case the cl ause 3

of the Article XVI of the agreenent provides that the arbitral tribunal shal
consist of three arbitrators. Each party to appoint one of the three arbitrators
and two arbitrators so appointed shall appoint the third who shall act as
Chai r man.

VWen parties referred to third arbitrator to act as Chairman the

intention are very clear the chairman nmeans who chairs a Tribunal or who
heads the Tribunal and not as an unpire. The function of unpire only

cones into play when there is difference between two arbitrators. When
there is no difference unpire does not play any role. On the other hand,

Chai rman has to chair every meeting of the Tribunal over which he has to
chair. In the present case, he has to chair the arbitral tribunal. In such a case
could it be said that the appointnent of the third arbitrator was sinpliciter
appoi ntnent of the third arbitrator as contenpl ated under sub-section (1) of
Section 10? |In the present case the words "who shall act as a Chairnman"
gives clear intention of the parties. The submission of M. Nariman nere
change of nomencl ature would nmake no difference cannot be accepted. It

has to be exam ned by picking up the intention of the parties out of totality
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of the words in the arbitration clause. Once parties clearly intends which
could be culled out fromthe arbitration clause that the appoi ntnent of the
third arbitrator is to function and chair the Tribunal then such chairman, the
third appointed arbitrator is to be interpreted to fall under sub-section (2).
This intention in the said arbitration clause is further reinforced by clause 4
of the aforesaid Article XVI, where it gives clear intention of the parties
where it provides, in a case arbitral tribunal consists of nore than one
arbitrator its decision shall be given by a mgjority vote. This word
"majority’ is to be found in sub-section (2) and not in sub-section (1). Thus
after considering the subnission on behalf of both the parties, we have no
hesitation to conme to the conclusion that the appointment of the third
arbitrator in the present case is an appointnent, otherw se than as menti oned
in sub-section (1). Thus the present case would falls under sub-section (2)

of Section 10.

M. Nariman further submts, so long the arbitration clause in an

agreenent is not superseded by a fresh agreement, the statutory

consequences provided-in Section 10 (1) would continue to fl ow

notwi t hst andi ng t he consent of the parties, as recorded on the 1st June, 1996.
He submit's it is not even the respondent case of any supersession of the
arbitration clause in viewof what is recorded by the arbitrators on the 1st
June, 1996. To reinforce this he referred to the various extensions sought by
the parties for making an award within tine even after 1st June, 1996 based

on the extension of ‘tine for the Tribunal constituted in the year 1995. The
submi ssion to this /extend cannot be discredited that parties accepted the
continuance of originally constituted Tribunal and no fresh Tribunal cane

into exi stence on the 1st June, 1996.  This subnission need not take us |ong
to decide as |earned counsel for the respondent very clearly accepted that he
is not relying on what is recorded on the 1st June, 1996 to be a fresh
agreement. Submission for the respondent is, what is recorded on the 1st

June, 1996 by the respective counsels is in consonance with the stand taken

by the respondent, viz., both the parties understood C ause XVI of the
agreenment to be that that the reference to the arbitral Tribunal is to be one
whi ch consists of three arbitrators and not that the third arbitrator to be an
umpire. This subm ssion has nerit and would make no difference even if

the subm ssion of M. Nariman is accepted. None of the parties understood

the constitution of fresh Tribunal from 1st June, 1996. It is not in doubt that
since the constitution of the three-nmenber tribunal in the year 1995 till about
April, 1998 including the proceeding on 17th January, 1998, when the

appel | ant cross-exam ned the deponent who sworn the ~affidavit dated 23rd
June, 1997 for the respondent, the proceedings continued before the three-

menber tribunal. Every date all the three menbers sat. ~Thisis w thout
entering into the dispute, whether any effective date, except the aforesaid
one date, was there or not. |t can be said, even for the mscell aneous

purposes the parties were appearing on the various dates before the three-
menber tribunal w thout raising any objections.

One of the submi ssions for respondent is that the appellant acqui esced

by presenting itself before the three-nmenber tribunal on | arge nunber of
date for a period of three years hence is stopped fromraising any such

di spute that constitution of Tribunal was not valid. Reliance is placed in
Neel akantan & Bros. Const. Vs. Suptd. Engineers, 1998 (4) SCC 462; Ms
Construction India Vs. Secretary, Wrks Dept., 1998 92) SCC 89; MK

Shah Engi neers & Contractors Vs. State of MP., 1999 (2) SCC 594 and

Prasun Roy Vs. Cal cuta MDA, 1987 (4) SCC 217. The first three cases are
where objection is raised after naking of the award. The |ast case is where
objection is prior to the making of an award, based on allegation of bias of
the arbitrator. On the other hand M. Nariman subnmits that the plea of

acqui escence i s not sustainable because estoppel and acqui escence do not
confer jurisdiction reliance is on Karnal |nprovenent Trust Vs.

Par kashwanti, 1995 (5) SCC 159 at 172 para 22. He further subnits

acqui escence cannot bring in a change of |egal status relying on Sha

Mul chand Co. Vs. Jawahar MIls Ltd., 1953 SCR 351. Havi ng consi dered

this subm ssions on this point, we feel, it is not necessary for us to
adjudicate it as we have already concluded by interpreting the arbitration
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clause that the parties intended that their dispute be referred to the arbitra
tribunal consisting of three arbitrators. W have al so held that the conduct of
the parties also indicates to the sane effect which is also indicated by their
conduct when they proceeded to appear before the three-nmenber tribunal for

a long period without raising any objection.

In view of the aforesaid finding, the ancillary question raised through
letter dated 28th Decenber, 1998 by the counsel for the appellant, regarding
appoi ntnent of a fresh chairman after the appointment of M. Justice H. L.
Anand has no nerit for acceptance. |If the Tribunal consisted of three
menber, as we have interpreted it so as to fall under sub-section (2) of
Section 10, then even if one of the arbitrators nomnated by the party is

i ncapacitated or dies and is | ater substituted, would not give fresh right to
such two arbitrators appointed by the parties, to appoint a fresh chairnan
Appoi nted chairman by the said two arbitrators does not fall because of the
substitution of one of the nommnated arbitrator on account of death or

i ncapaci tation of one of the such nom nated arbitrator. We may record here,
Justice H. L. Anand opinion about the validity of the Arbitral Tribuna

consi sting of three nenbers, in view of Section 10 (1), did require

consi deration. However, in‘viewof the findings recorded by us this
controversy stands settled.

For the aforesaid reasons, we have no hesitation to uphold the

i mpugned judgnent and order of the Hi gh Court which holds arbitra
tribunal consists of three nmenbers Justice Avadh Behari Rohatgi to be the
chairman along with M. Justice H L. Anand (Retd.) and M. C S. Aggarwal,
Advocate as other two menbers. The High Court further rightly held while
interpreting arbitration clause XVl contained in the aforesaid two
agreenents that it falls under sub-section (2) of Section 10. For the
af oresai d reasons we di sm ss the present appeal with costs on the parties.




