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RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No.1891/2000
(From the judgenent and order dated 17/09/1999 in CR 5091/97
of The H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)
SHI VALA BHI KHAMBAR Petitioner (s)
VERSUS

BALBI R KUVAR JATTI AND ORS. Respondent (s)

( Wth prayer for interimrelief )

Date : 03/09/2001 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE V. N. KHARE
HON BLE MR JUSTI CE B. N. AGRAVWAL

For Petitioner (s) M. Ananga Bhattacharya, Adv.
M. NPS Panwar, Adv.
M. DP Chaturvedi, Adv.
M. S.N. Bhat, Adv.

For Respondent (s) M. Manoj Swarup, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER
Leave granted.

The appeal is allowed. There shall be no
order as to costs.
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(Al ka Dudej a) (S. Krishnan)
Court Master Court Master
Signed order is placed on the file.
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Shi val a Bhi khansar ... Appel |l ant
Vs.
Bal bir Kumar Jatti and Ors. ... Respondents
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Leave granted.

The plaintiff-appellant herein brought a suit for
possessi on agai nst the defendant-respondents. One of the
pl eas taken by the defendant-respondents was that the
suit is not maintainable, in view of the provisions of
Section 92 of the Code of Civil Procedure. The tria
court disnmissed the suit on one of the grounds that the
suit was not naintainable for non-conpliance of Section

92 of t he Code of Givil Procedure. The
plaintiff-appellant thereafter preferred an appeal before
the first appellate court. In the said appeal the

plaintiff-appellant filed an application for wthdrawal
of the suit on the ground of fornmal defect under Order 23
Rule 1 of the Code of Civil Procedure. The appellate
court allowed the said application and pernitted the
plaintiff-appellant to withdraw the suit with a right to
file a fresh suit after conplying with the provisions of
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Section 92 of the Code of G vil Procedure. Aggri eved,
the defendant-respondents filed a revision petition
before the High Court. The H gh Court took the viewthat
since there was no formal defect in the suit, therefore,
the application for wthdrawal of the suit was not
mai ntainable. In that view of the matter, the Hi gh Court
set aside the order and judgrment of the first appellate
court and restored the appeal

We have heard counsel for the parties. W are of
the view that there was defect in the suit and the first
appel late court was justified in permtting the appellant
to withdraw the suit with a viewto file a fresh suit

In that view of the matter, the appeal succeeds
and is allowed. The order under challenge is set aside.
There shall be no order as to costs.

(V. N. KHARE)



(B.N. AGRAWAL)
NEW DELHI
SEPTEMBER 3, 2001.



