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| have had the benefit of reading the erudite
judgment prepared by ny Lord the Chief Justice. | amin
agreement with the final order dism ssing the petitions.
Keeping in view, however, the issue in these matters
which is indeed of great public inportance having far-
reachi ng consequences to one of the largest denocracies
of the world, | intend the consider it in detail.

In these 11 petitions (9 by nenmbers of Lok Sabha
and 2 by nenbers of Rajya Sabha), the petitioners have
chal | enged the proceedings initiated agai nst them by
Parlianment, the reports subnmitted by the Comittees
constituted by Parlianment holding themguilty of the
charges | evelled agai nst them and notifications expelling
them as nenbers of Parlianent.

The ’unfortunate background of the case has been
dealt with by the | earned Chief Justice and | do not
intend to repeat it. Suffice it to say that it was alleged
agai nst the petitioners that they accepted noney for
tabling questions/raising issues in Parlianent.
Conmittees were appointed to inquire into the
al  egati ons and conduct of Hon’ ble Menbers. The
al l egations were found to be correct and pursuant to the
reports submtted by the Commttees, the Menbers were
expel l ed by Parlianent. Those Menbers have chal | enged
the i npugned action of expul sion
The Court had been ably assisted by the | earned
counsel for the parties on the central question of
Parlianmentary privil eges, the power of the House to dea
with those privileges and the anbit and scope of judicia
review in such matters.

At the outset, | wish to nake it clear that | am
consi dering the controversy whet her Parliament has
power to expel a nmenber and whether such power and
privilege is covered by clause (3) of Article 105 of the
Constitution. | may clarify that | nay not be understood
to have expressed final opinion one way or the other on
several questions raised by the parties and dealt with in
this judgment except to the extent they relate or have
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rel evance to the central issue of expulsion of nenbership
of Parliament.
PARLI AMENTARY PRI VI LEGES : MEAN NG

An inmportant as also a conplicated question is :
VWhat do we understand by ’'parlianmentary privileges’?

"Not hi ng", said Dicey, "is harder to define than the
extent of the indefinite powers or rights possessed by
ei t her House of Parlianent under the head of privilege or
| aw and custom of Parlianent".

Though all the three expressions, powers, privileges
and immunities are invariably used in al nost al
Constitutions of the world, they are different in their
nmeani ngs and al so in contents.

"Power’ neans 'the ability to do sonmething or to act

ina particular way'. It is a right conferred upon a person
by the law to alter, by his own will directed to that end;
the rights, duties, liabilities or other legal relations either

of hinself or of other persons. It is a conprehensive word
whi ch includes procedural and substantive rights which
can be exercised by a person-or an authority.

"Privilege is a special right, advantage or benefit
conferred on a particular person. It is a peculiar
advantage or favour granted to one person as agai nst
another to do certai'n acts. Inherent in the termis the
i dea of sonething, 'apart and distinct froma conmmon
right which is enjoyed by all persons and connotes sone
sort of special grant by the sovereign.

"Immunity’ \is an exenption or freedomfrom genera
obligation, duty, burden or penalty. Exenption from
appearance before a court of lawor other authority,
freedom from prosecution, protection frompunishment,
etc. are immunities granted to certain persons or office
bearers.

Sir Erskin May, in his well-known work ’'Treatise on
The Law, Privil eges, Proceedings and Usage of
Parliament’, (23rd Edn.); p. 75 states;

"Parlianentary privilege i's the sumof the
peculiar rights enjoyed by each House
collectively as a constituent part of the High
Court of Parlianent, and by Menbers of each
House i ndividually, wthout which they could
not discharge their functions, and which
exceed t hose possessed by ot her bodies or
i ndividuals. Thus privilege, though part of the
law of the land, is to a certain extent an
exenption fromthe general law. Certain rights
and immunities such as freedom from arrest
or freedom of speech belong primarily to
i ndi vi dual Menmbers of each House and exi st
because the House cannot performits
functions without uninpeded use of the
services of its Menbers. Qher such rights
and i mmunities such as the power to punish
for contempt and the power to regulate its own
constitution belong primarily to each House as
a collective body, for the protection of its
Menbers and the vindication of its own
authority and dignity. Fundanmentally,
however, it is only as a nmeans to the effective
di scharge of the collective functions of the
House that the individual privileges are
enj oyed by Menbers".

In Hal sbury’s Laws of England, (4th Edn.; Reissue,
Vol . 34; p. 553; para 1002); it has been stated;
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"Claimto rights and privileges. The House of
Lords and the House of Commons claimfor

their menbers, both individually and

col lectively, certain rights and privil eges which
are necessary to each House, w thout which

they could not discharge their functions, and

whi ch exceed those possessed by other bodies

and individuals. In 1705 the House of Lords
resol ved that neither House had power to

create any new privilege and when this was
conmuni cated to the Comons, that House

agreed. Each House is the guardian of its own
privileges and clains to be the sole judge of

any matter that may arise which in any way

i mpi nges upon them and, if it deems it

advi sabl e, to punish any person whomit

considers to be guilty of a breach of privilege or
a contenpt of the House".

I'n the | eadi ng case of Powers, Privileges and
Immunities of State Legislatures, Article 143, Constitution
of India, Re, (1965) 1 SCR 413 : AIR 1965 SC 745,

Sarkar, J. (as His Lordship then was) stated; "I would Iike
at this stage to say a few general words  about "powers,
privileges and i mmunities" of the House of = Comons or

its menbers. First | wish to note that it is not
necessary for our purposes to nmake a distinction
bet ween "privil eges", "powers" and "immunities". They are

no doubt different inthe matter of their respective
contents but perhaps in-no otherw se. Thus the right of
the House to have absolute control of its interna
proceedi ngs may be considered as its privilege, its right
to puni sh one for contenpt nmay be nore properly
descri bed as its power, while the right that no
menber shall be liable for anything said in the House
may be really an immunity".

In "Parliamentary Privilege \026 First Report’ (Lord
Ni chol as Report), it was observed;

Parliamentary privil ege consists of the
rights and i nmunities which the two Houses
of Parlianent and their menmbers and officers
possess to enable themto carry out their
parlianmentary functions effectively. Wthout
this protection nenbers would be
handi capped in performng their parlianentary
duties, and the authority of Parlianment itself in
confronting the executive and as a forum for
expressing the anxieties of citizens would be
correspondi ngly di m ni shed.

RAI SON D ETRE FOR PRI VI LEGES

The raison d etre for these privileges is again
succinctly explained by Sir Erskine My thus;
"The distinctive mark of a privilege is its
ancilliary character. The privileges of
Parliament are rights which are ’"absolutely
necessary for the due execution of its powers’.
They are enjoyed by individual Menbers,
because the House cannot performits
functions without uninpeded used of the
services of its Menbers; and by each House for
the protection of its Menbers and the
vindi cation of its own authority and dignity.
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El ected representatives, however, are not placed

above the | aw by way of parlianentary privileges; they are
sinply granted certain advantages and basic exenptions
fromlegal process in order that the House may function

i ndependently, efficiently and fearlessly. This is in the
interest of the nation as a whole.

PARLI AMENT : WHETHER POSSESSES POWER TO

EXPEL MEMBERS

The basi ¢ and fundanental question raised by the
petitioners in all these petitions is the power of
Parliament to expel a nmenber. Qher incidental and
ancillary questions centre round the main question as to
authority of a House of Legislature of expulsion from
nmenbership. If the sol e object or paranount
consi deration of granting powers, privileges and
imunities to the nenbers of Legislature is to enable
themto ensure that they performtheir functions,
exerci se their rights and discharge their duties effectively,
efficiently and without interference of outside agency or
authority, it is difficult-to digest that in case of abuse or
m suse of such privilege by any nmenber, no action can
be taken by the Legislature, the parent body.

| intend to examine the question on principle as well
as on practice. It would be appropriate if | analyse the
| egal aspects in the light of constitutional provisions of
I ndia and of other countries, factual considerations and
rel evant case |aw on the point.
AVERI CAN LAW

So far as the United States of America is concerned,
the Constitution itself recognizes such right. ~Section 5 of
Article 1 of the Constitution of the United States confers
such right on each House of the Legislature. Sub-section
(2) reads thus;

"(2) Each House may determ ne the rules
of its proceedi ngs, punish its menbers for
di sorderly behavior, and, with the
concurrence of two-thirds, expel a
menber. " (enphasi s suppli ed)

Leadi ng Authors on the Constitution have al so
stated that each House possesses the power to expel a
nmenber in appropriate cases.
Cooley in his well-known work 'Treatise on the
Constitutional Limtations', (1972 Edn., p.-133); states;
Each House has al so the power to punish
menbers for disorderly behaviour, and ot her
contempts of its authority, and also to expel a
nmenber for any cause which seens to the body
to render it unfit that he continue to occupy one
of its seats. This power is sonetines conferred
by the constitution, but it exists whether
expressly conferred or not. It is a necessary
and incidental power, to enable the house to
performits high functions and is necessary to
the safety of the State. It is a power of
protection. A nenmber may be physically,
mentally, or norally wholly unfit; he may be
affected with a contagi ous di sease, or insane,
or noisy, violent and disorderly, or in the habit
of using profane, obscene, and abusive
| anguage. And independently of parlianentary
custons and usages, our |egislative houses
have the power to protect thenselves by the
puni shment and expul sion of a menber and
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the Courts cannot inquire into the justice of
the decision, or look into the proceedings to
see whet her opportunity for defence was
furni shed or not."

(enphasi s suppli ed)

Anot her wel | -known authority on the point is
W | oughby, who in his work "Constitutional Law of the
United States", (Second Edn.; p. 256); says;
"This right of expulsion is to be sharply
di stingui shed fromthe right to refuse to admt
to nenbership. In the latter case, as has been
seen, the questions involved are, in the main
the perhaps exclusively, those which relate to
the Constitutional qualifications of those
persons presenting thensel ves for adm ssion
or to the regularity and |l egality of the elections
at whi ch such persons have been sel ected or
appointed. In the forner case, that is, of
expul sion, these matters nay be consi der ed,
but, in addition, action may be predicated
upon the personal character or acts of the
parties concerned; and, as to his last matter,
as will presently be seen, the chief point of
controversy has been whether the acts of
whi ch conplaint is nmade should be only those
whi ch have occurred subsequent to el ection
and have a bearing upon the dignity of
Congress and the due performance of its
functi ons.
\ 005 \ 005 \ 005 \ 005 \ 005

I n determ ni ng whet her or nota nenber of
congress has been guilty of such acts asto
warrant his expul sion the House concerned
does not sit as a crimnal trial court, and is not,
therefore, bound by the rul es of evidence, and
the requirenents as the certitude of guilt which
prevail in a crimnal character, but only as to
unfitness for participation in the deliberations
and deci sions of congress."
(enphasi-s supplied)
Dealing with the question of expul sion by the House
and the power of Courts, Pritchett in his book 'Anerican
Constitution’ (Third Edn., p. 146); observed,;
"Expul sion and Censure : Congressnmen are not
subj ect to inpeachment, not being regarded as
"civil officers’ of the United States. The
constitution does not provide, however, that
each House may expel its nenbers by a two
third vote, or punish themfor 'disorderly

behaviour’. Congress is the sole judge of the
reasons for expul sion. The offence need not be
indicatable. 1n 1797 the Senate expelled

W liam Blount for conduct which was not
performed in his official capacity not during a
session of the Senate nor at the seat of
government. The Suprenme Court has recorded
in a dictumin understanding that the
expul sion power 'extends to all cases where the
of fence is such as in the judgnent of the Senate
is inconsistent with the trust and duty of a
menber " .

(enphasi s suppli ed)
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In " Anerican Jurisprudence’, (Second Edn., Vol. 77,
p. 21); it has been stated,;

"The power of either House of Congress to
puni sh or expel its nenbers for cause is
recogni zed in the Constitution which provides
that each House may punish its menbers for
di sorderly behaviour, and, with the
concurrence of two-thirds, expel a nenber.
Puni shment for m sbehaviour may in a proper
case be by inprisonment and nay be inposed
for failure to observe a rule for preservation of
order. In the case of the Senate, the right to
expel extends to all cases where the offence is
such as in the judgnent of the body is
i nconsistent with the trust and duty of a
menber (Chaprman Re, (1896) 166 US 661 : 41
L Ed 1154)".

At'tention of the Court was also invited to certain
deci si ons of the Suprene Court of the United States. In
Chapnman, Re, 166 US 661 (1891) . 41 L Ed 2nd 1154, the
Supreme Court before nore than a century, recognized
the power of the Senate to expel a nenber where an act
of the Menber was such as in the judgnment of the Senate
was i nconsistent with the 'trust and duty’ of a nenber.
Ref erence was nade to WIliam Bl ount, who was expelled
fromthe Senate in July, 1797, for 'a high msdeneanor
entirely inconsistent with his public trust and duty as a
senator.’” It was also stated that -in July, 1861, during
civil war, fourteen Senators and three Representatives
wer e expel | ed.

In Julion Bond v. Janes Sl oppy Floyd, 385 US 116

(1966) : 17 L Ed 2nd 235, WIliam Bond, a Negro, duly

el ected representative was excluded fromnmenbership
because he attacked policy of Federal Governnent in

Vi etnam The US Suprene Court held that Bond had

right to express free opinion under the first anendment
and his exclusion was bad in | aw.

In Powell v. MCornmack, 395 US 486 (1969) : 23 L

Ed 2nd 491, the applicant was held entitled to declaratory
judgrment that action of exclusion of a nenber of a

House was unl awful. The all egati on agai nst the applicant
was that he deceived the House Authorities in connection
with travel expenses and nade certain illegal paynents

to his wife. Referring to Wlkes and the Law i n Engl and,
the Court observed that "unquestionably, Congress has

an interest in preserving its institutional integrity, but in
nost cases that interest can be sufficiently safeguarded
by the exercise of its power to punish its nmenbers for

di sorderly behaviour and in extrene cases, to expel a
menber with the concurrence of two-thirds."

In H Snowden Marshall v. Robert B. CGordon, 243 US

521 (1917), a Menber of the House of Representatives

| evel | ed serious charges against District Attorney of the
Southern District of New York with many acts of

m sf easance and nonfeasance. The Sel ect Comittee
submitted a report holding himguilty of contenpt of the
House of Representatives of the United States because he
violated its privileges, its honor and its dignity.

Dealing with the case and referring to Kielley v.
Carson, (1842) 4 MOO PC 63 : 13 ER 225, the Court
observed that when an act is of such a character as to
subject it to be dealt with as a contenpt under the
implied authority, Congress has jurisdiction to act on the
subject. Necessarily results fromthat the power to
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determne in the use of legitimte and fair discretion how
far fromthe nature and character of the act there is
necessity for repression to prevent inmredi ate recurrence,
that is to say, the continued existence of the interference
or obstruction to the exercise of the |egislative power.
Unl ess there is mani fest and absol ute di sregard of
di scretion and a nere exertion of arbitrary power com ng
within the reach of constitutional limtations, the exercise
of the authority is not subject to judicial interference.

I may also refer to a | eading decision in United
States v. Daniel Brewster, 408 US 501 : (1972) 33 L Ed
2nd 507. Keeping in view ground reality that privileges
conferred on Menbers of Parlianent are likely to be
abused, Burger, CJ stated;

"The authors of “our Constitution were
wel | aware of the history of both the need for
the privil ege and the abuses that could flow
fromtoo sweepi ng saf equards. In order to
preserve other values, they wote the privilege
so that it tolerates and protects behavi our on
the part of the Menbers not tol erated and
prot ected when done by other citizens, but the
shi el d does not extend beyond what is
necessary to preserve the integrity of the
| egi sl ative process". (enphasi s suppl i ed)

From the above cases, it is clear that in the United
States, the House possesses the power of observance of
di scipline by its menbers and in-appropriate cases, such
power extends to expulsion. It is also clear that such
power has been actually exercised for disorderly behavior
in the House as al so outside the House, where the House
was satisfied that the nmenber was 'unfit’ physically,
mentally or norally even if such conduct could not be a
"statutabl e offence’ or was not commtted by himin his
of ficial capacity or during House in Session or at the seat
of Government.

AUSTRALI AN LAW

The provisions relating Parlianentary privileges
under the Constitution of Australia were similar to our
Constitution. Section 49 declared powers, privileges and
i munities of the Senate and of the House of
Representatives and its Menbers. |t was as foll ows;
"The powers, privileges, and i munities of the
Senate and of the House of Representatives,
and of the Menbers and the Comittees of
each House, shall be such as are declared by
the Parliament, and until declared shall be
those of the Commobns House of Parlianent of
the United Kingdom and of its nenbers and
conmittees, at the establishnent of the
Conmonweal t h. " (enphasi s suppl i ed)

Enid Canpbell in his book 'Parlianmentary Privilege
in Australia’, dealing with ’'Expul sion’, states;
"At common |aw, the House of Conmons

is recognized to have power to expel a nenber

for m sconduct unfitting himfor nenbership

even where that msconduct is not such as to
disqualify himfromparlianentary office. There

is no doubt that those Australian Houses of
Parliament invested by statute with the powers
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and privil eges of the House of Commpbns enj oy
the same power, but the position with regard
to other Houses is not so clear. At common

| aw, Col oni al Legislatures do not possess
punitive powers, though there is dictumin
Barton v. Taylor to the effect that they do have
power to expel for aggravated or persistent

m sconduct on the ground that this may be
necessary for the self protection of the

| egi sl ature. Where a nmenber is expelled, his
seat thereupon becones vacant. He is not,
however, disqualified from being again el ected
and returned to parlianent”.

Di scussi ng powers of Colonial Assenblies, the

| earned aut hor states that though such Assenblies do
not possess ’'punitive powers, it is inconceivable that
they cannot make rules for the orderly conduct of

busi ness. 'Even if they have no authority to expel a
nmenber in absence of specific provision to that effect,
they may suspend di sorderly nmenbers in appropriate
cases.

"The dignity of a Colonial Parlianent acting
withinits [imts, requires no |l ess than that of the

I mperial Parliament that any tribunal to whose

exam nation its proceedi ngs are sought to be

submitted for review should hesitate before it
undertakes the function of examining its
administration of the lawrelating to its interna
affairs". (enphasi s suppli ed)

It may al so be stated that Odger in his ' Australian
Senate Practice’, (11th Edn.; p.57) observes;

"The recommendation, and the

consequent provision in section 8 of the 1987
Act, was opposed in the Senate. It was argued
that there nay well be circunstances in which
it islegitimte for a House to expel a menber
even if the nenber is not disqualified. It is not
difficult to think of possible examples. A
menber new y el ected may, perhaps after a
quarrel with the nenber’s party, enbark upon

hi ghly disruptive behaviour in the House, such
that the House is forced to suspend the

menber for |ong periods, perhaps for the bulk
of the nenber’s term This would nean that a

pl ace in the House would be effectively vacate,
but the House would be powerless to fill it.

Q her circunmstances nay readily be

postul ated. The House, however, denied

t hensel ves the protection of expul sion".

Lunb and Ryan ('’ The Constitution of the

Conmonweal th of Australia’; 1974 Edn.) stated that each
House of the Federal Parlianment has the right to suspend

a nenber for disorderly conduct. The power is exercised

to punish persistent interjectors or for refusal to

wi t hdraw an of fensive remark. "In extrene cases a

nmenber may be expell ed". (enphasi s suppl i ed)

In 1920, Hugh Mahon, Federal Menber of Kal goorlie
was expelled fromthe House of Representatives for
making a 'blistering’ public speech against British Rule in
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I rel and.

It is no doubt true that pursuant to the report of the
Joint Select Conmittee on Parlianentary Privilege (1984),
a specific Act has been enacted, known as the
Parliamentary Privileges Act, 1987 (Act 21 of 1987).
Section 8 of the said Act expressly bars a House to expel
any of its menbers. It reads:

"A House does not have power to expel a

menber from nmenbership of a House".

It is, therefore, clear that only recently, the power to
expel a menmber fromthe House has been taken away by
a specific statute.

CANADI AN LAW

The | egal position-under the Constitution of Canada
is different to sone extent. Section 18 of the
Constitution of the Dom nion of Canada, 1867 states;
"The privileges, immnities, and powers
to be held, enjoyed, and exerci sed by the
Senate and by the House of Commons, and by
the menbers thereof respectively, shall be
such as are fromtine totine defined by Act of
the Parliament of Canada, but so that any Act
of the Parlianment of /Canada defining such
privileges, imunities, and powers shal |l not
confer any privileges, immunities, or powers
exceedi ng those at the passing of such Act held,
enj oyed, and exercised by the Comobns House
of Parlianent of the United Kingdom of G eat
Britain and Ireland, and by the nenbers
t hereof . "
(enphasi's suppli ed)

It is thus clear that unlike India, in Canada, the
Legi sl ature could not enlarge its privileges by enacting a
law investing in it the privileges enjoyed by British
Parliament. There is no such linitation under Section 49
of the Australian Constitution nor under Article 105(3) or
Article 194(3) of the Indian Constitution
In spite of the above provision in the Constitution
the right of the House to expel a nenber has never been
chal |l enged. Sir John George Bourinot, in his work
"Parlianmentary Procedure and Practice in the Doninion of
Canada’, (4th Edn., p.64), states;

"The right of a legislative body to suspend
or expel a nmenmber for what is sufficient cause
inits own judgnent is undoubted. Such a
power is absolutely necessary to the
conservation of the dignity and useful ness of a
body. Yet expulsion, though it vacates the seat
of a menber, does not create any disability to
serve again in Parlianment".

The | earned counsel for the parties al so drew our
attention to certain cases from Canada. W may notice
only few recent decisions.

I n Speaker of the House of Assenbly v. Canadi an

Br oadcasting Corporation, (1993) 1 SCR 319, the

Br oadcasting Corporation made an application to the
Nova Scotia Supreme Court, Trial Division for an order
allowing it "to filmthe proceedi ngs of the House of
Assenbly with its own caneras". The application was
based on the Canadian Charter of Rights and Freedons
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whi ch guaranteed freedom of expression and freedom of
press. The Corporation clained that it was possible to
filmthe proceedings fromthe public gallery with nodern
equi prents. The Speaker, however, declined pernission

on the ground that Corporation’s proposal would

interfere with "the decorum and orderly proceedi ngs of

the House". The Trial Judge granted the clai mwhich was
uphel d in appeal. The Speaker approached the Suprene
Court.

One of the questions raised before the Suprene

Court was as to whether the House coul d exercise
privilege by refusing access to the nedia. Lamer, CJ

di scussed the doctrine of privilege in detail in the light of
the doctrine of necessity. Referring to Stockdal e v.
Hansard, (1839) 9 Ad & E 1 : 112 ER 1112 (B), he

stated that parlianmentary privilege and immunity are

f ounded upon necessity. "Parliamentary privileges and
the breadth of individual privileges enconpassed by that
termwere accorded to menbers of the Houses of

Parlianment and the Legislative Assenblies because they
wer e considered necessary for the discharge of their

| egi sl ative functions.

Mc Lachlin, J. (as she then was) agreed with the

| earned Chief Justice and observed that Canadi an

| egi sl ative Assenblies could claimas inherent privileges
those rights which were necessary to their "capacity to
function as legislative bodies’. Necessity was thus the
test. Referring to Kielley v. Carson (1842), 4 MOO PC 63
13 ER 225, it was observed that though the Privy Counci
hel d that a Col oni al Assenbly had no power to commt

for a contenpt |ike House of Commons of the United
Kingdom it did not dispute that such powers "as are
necessary to the exi stence of such body and the proper
exercise of the functions which it is intended to execute"
were bestowed with the very establishnent of the

Newf oundl and Assenbl y.

The Court al so considered the anbit and scope of

judicial review and exercise of parlianmentary privilege.
Referring to Sir Erskine May that "after sonme three and a
hal f centuries, the boundary between the conpetence of

the law courts and the jurisdiction of either House in
matters of privilege is still not entirely determ ned", the
Court observed that originally the Houses of Parlianent
took the position that they were the exclusive judges of
their privileges. They clainmed to be 'absolute arbiters’ in
respect of parliamentary privileges and took the stand
that their decisions were not reviewable by any other
Court or Authority. The Courts, on the other hand,

treated lex parlianentis to be part of the "law of the | and
and as such, within their judicial control. Judiciary
exerci sed the power particularly when issues involved the
rights of third party. According to Courts, their role was
to interpret the law of Parliament and to apply it.

Hol ding the test of 'necessity’ for privilege as
"jurisdictional test’, the | earned Judge stated; "The test of
necessity is not applied as a standard for judging the
content of a clainmed privilege, but for the purpose of
determ ni ng the necessary sphere of exclusive or absolute
"parlianmentary’ or 'legislative jurisdiction. |If a matter falls
within this necessary sphere of matters w thout which the
dignity and efficiency of the House cannot be upheld,
courts will not inquire into questions concerning such
privilege. Al such questions will instead fall to the exclusive
jurisdiction of the |egislative body.

(enphasi s suppli ed)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 75

Keeping in view inmportant roles of different
branches of Governnent, it was observed

"Qur denocratic governnment consists of

several branches: the Crown, as represented by
the CGovernor Ceneral and the provincial
counterparts of that office; the |egislative body;

the executive; and the courts. It is fundanmenta
to the working of governnent as a whole that al
these parts play their proper role. It is equally

fundanental that no one of them overstep its
bounds, that each show proper deference for
the legitimte sphere of activity of the other".

Ref erence was al so made to Fred Harvey v. Attorney

General for New Brunswi ck, (1996) 2 SCR 876. In that

case, a Menber of provincial Legislature was convicted of
illegal practice and was expelled from | egislature pursuant
to provincial elections |egislation. The allegation proved
agai nst himwas that he had i nduced a 16-year old female
to vote in the election, knowing fully well that she was not
eligible to vote. He was al'so disqualified for a period of five
years from contesting any el ection. The Court of Appea

di sm ssed the appeal of the appellant. The aggrieved

Menber approached the Supreme Court.

Di sm ssing the appeal and uphol ding the order of the

Court of Appeal, the Suprenme Court held that there was

no question that the appellant’s actions anbunted to an
attack on the integrity of the electoral process which was
at the heart of a free and denocratic society and
constituted a breach of trust deserving of censure.

Dealing with Parlianmentary privil eges and

jurisdiction of Courts, M Lachlin, J. -stated;

| f denocracies are to survive, they nust

i nsist upon the integrity of those who seek and

hol d public office. They cannot tol erate corrupt

practices within the legislature. Nor can they

tolerate electoral fraud. If they do, two

consequences are apt to result. First, the

functioning of the legislature may be inpaired.

Second, public confidence in the |egislature

and the government may be underni ned. No

denocracy can afford either

When faced with behaviour that underm nes
their fundanental integrity, |egislatures are
required to act. That action may range from
di scipline for minor irregularities to expul sion
and disqualification for nore serious
vi ol ati ons. Expul sion and disqualification
assure the public that those who have corruptly
taken or abused office are renoved. The
| egi sl ative process is purged and the |egislature,
now restored, may discharge its duties as it
shoul d.
(enphasi s suppl i ed)

It was, however, added that it was not to say that
the courts have no role to play in the debate which arises
where individual rights are alleged to conflict with
parliamentary privilege. Under the British system of
parliamentary supremacy, the courts arguably play no
role in nonitoring the exercise of parlianentary privil ege.
In Canada, that has been altered by the Charter of 1926.
To prevent abuses cloaked in the guise of privilege from
trunping legitimate Charter interests, the courts nust
inquire into the legitinmacy of a claimof parliamentary
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privilege. As clarified in Canadi an Broadcasting
Corporation, the courts may question whether a clai ned
privilege exists. This screening role nmeans that where it
is alleged that a person has been expelled or disqualified
on invalid grounds, the courts nust determ ne whet her
the act falls within the scope of parlianentary privilege. If
the court concludes that it does, no further reviewlies.
(enphasi s suppli ed)

It was al so stated that British Jurisprudence nmakes
di stinction between privil eges asserted by resolution and
privileges effected automatically by statute. In respect of
privileges asserted by resolution, British Courts have
devel oped a doctrine of necessity, enabling themto
i nqui re whether the action taken by resolution is
necessary to the proper functioning of the House. The
"necessity inquiry does not ask whether the particul ar
action at issue was necessary, and hence does not
i nvol ve substantive judicial review It rather asks whether
the dignity, integrity and efficiency of the |egislative body
could be maintained if it were not permtted to carry out
the type of action sought to be taken, for example to
expel a menber fromthe Legi slature or disqualify a
person from seeking office on ground of corruption.

A question was raised as to whether Parliament
coul d expel any of /its nenbers. Uphol ding such right,
the Court stated;
"The power of Parliament to expel a menber is
undoubt ed. This power has been repeatedly
exerci sed by the English and Col onial
Parliaments, either when nmenbers have been
guilty of a positive crine, or have offended
agai nst the |aws and regul ati ons of the House,
or have been guilty of fraudul ent or other
di screditabl e acts, which proved that they were
unfit to exercise the trust which their
constituents had reposed in them and that
they ought not to continue to associate with
the other nenbers of the |egislature.

Expul sion may be justified on two grounds: to

enforce discipline within the House; and to

renove t hose whose behavi our has made them

unfit to remain as nmenbers.

\ 005 \ 005 \ 005 \ 005 \ 005 \ 005 \ 005 \'005

The right of expulsion on these two grounds --

di scipline and unfit behaviour -- is a matter of
parliamentary privilege and is not subject to
judicial review'. (enphasi s suppli ed)

The Court concl uded;

"This protection is now accepted, in Canada as
in Britain, as a fundanmental tenet of
parlianmentary privilege. The point is not that
the legislature is always right. The point is
rather that the legislature is in at |east as good
a position as the courts, and often in a better
position, to decide what it requires to function
effectively. In these circunstances, a dispute
in the courts about the propriety of the

| egi sl ative body’'s decision, with the del ays and
uncertainties that such disputes inevitably

i npose on the conduct of |egislative business,
is unjustified".

\ 005
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Very recently, in House of Conmobns v. Satnam Vaid,

(2005) 1 SCR 667, a chauffeur of a Speaker in spite of an
order in his favour, was not reinstated in service. He
made a conpl aint to the Canadi an Human Ri ghts

Conmi ssion to investigate into the matter. The

Conmi ssi on accepted the conplaint of the enpl oyee and
referred the nmatter to the Tribunal. The Speaker
chal | enged the jurisdiction of the Tribunal contending
that it was his power of "hire and fire’ and there was no
review. The Tribunal dism ssed the challenge. The

Federal Court upheld the Tribunal’s decision. Wen the
matter reached the Suprene Court, the question as to
applicability of privileges was raised. It was held that
within categories of privilege, Parliament was the sole

j udge of the occasion and nanner of its exercise and

such exercise was not reviewable by the courts. However,
the existence and scope of the privileges could be
inquired into-by Courts.

Binnie J. stated; "It is a wise principle that the

courts and Parlianent strive to respect each other’s role
in the conduct of public affairs. Parliament, for its part,
refrains fromcomrenting on matters before the courts
under the sub judice rule. The courts, for their part, are
careful not to interfere with the workings of Parlianment.
None of the parties to this proceedi ng questions the pre-
em nent inportance of the House of Commons as ’'the

grand i nquest of the nation’. Nor s doubt thrown by any
party on the need for its legislative activities to proceed
uni npeded by any external body or institution, including
the courts. It would be intolerable, for exanple, if a
menber of the House of Commons who was overl ooked

by the Speaker at question period could i nvoke the

i nvestigatory powers of the Canadi an Human Ri ghts

Conmi ssion with a conplaint that the Speaker’s choice

of anot her nenber of the House discrimnated on sone
ground prohibited by the Canadi an Hunan Ri ghts Act, ‘or

to seek a ruling fromthe ordinary courts that the
Speaker’s choi ce violated the nenber’'s guarantee of free
speech under the Charter. These are truly nmatters
"internal to the House’ to be resolved by its own
procedures. Quite apart fromthe potential interference
by outsiders in the direction of the House, such externa
intervention would inevitably create del ays, disruption
uncertainties and costs which would hold up-the nation’s
busi ness and on that account woul d be unacceptabl e

even if, in the end, the Speaker’s rulings were vindicated
as entirely proper".

Enphasi sing on resolution of conflict between

Parlianment and Courts in respect of 'legitimte sphere of
activity of the other’, the Court observed;

"Qur denobcratic governnent consists of

several branches: the Crown, as represented

by the Governor General and the provincia

counterparts of that office; the |egislative body;

the executive; and the courts. It is

fundanental to the working of governnment as

a whole that all these parts play their proper

role. It is equally fundanental that no one of

them overstep its bounds, that each show

proper deference for the legitinate sphere of

activity of the other".

ENGLI SH LAW

English Constitution was neither established by any
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single action nor on any particular day. It has grown
fromthe political institutions of people who respected
nonarchy but equally insisted for denobcracy and
parliamentary institution. The origins of parlianmentary
privileges are thus inextricably interwined with the

hi story of Parlianment in England; and nore specifically,
the battle between English Mnarch and Parliament;

bet ween t he House of Commobns and House of Lords as

al so between Parlianent and Courts.

Parliament energed in the thirteenth century.
English legal history traces its roots in Magna Carta.
Magna Carta had been described as a ’'constitutiona
nyth’ because it was a docunent which cane into
exi stence on account of grievances of feudal magnates
(barons) (Ann Lyon : 'Constitutional history of the United
Ki ngdom (2003); p.39). The Magna Carta decl ared that
the King was not above the |aw

In its creative sense, in England the House did not
sit down to build its edifice of the powers, privileges and
i munities of Parlianment. The evol ution of English
Parliamentary institution has thus historica
devel opnent. It is the story of conflict between Crown’s
absol ute prerogatives-and Conmons’ insistence for

powers, privileges and immunities; struggle between high
handed actions of Mpnarchs and People’s cl ai m of
denocrati ¢ means and net hods. Parlianentary privileges
are the rights which Houses of Parliament and nenbers
possess so as to enable themto carry out their functions
effectively and efficiently. Sone of the parlianentary
privileges thus preceded Parlianent itself. ~They are,
therefore, rightly described by Sir Erskine My as
"fundanental rights’ of the House as agai nst the
prerogatives of the Crown, the authority of ordinary
Courts of Law and the special rights of the House of
Lords.

Initially, the House sinply clained privilege. They
nei ther nmade request to the Crown for their recognition
nor to Courts for their enforcenent. Parlianentary
privileges in that sense are outside the law, or a |aw unto
thensel ves. For instance, the House would not go to

Crown or to Court for release of its menber illegally
detained. It would also not pray for a wit of habeas
corpus. It would sinply command t he Sergeant-at-Arns

with the cerenpnial mace to the prison and get the
Menber rel eased on its own authority.

As Hol dsworth (" A History of English Law , Second
Edition; pp.92-93), stated; "It was the privilege of the
House which enabled it to act freely, to carry on the
controversy with the King in a Parlianmentary way, and
thus to secure a continuous devel opnent of
constitutional principles. It is, therefore, not surprising to
find that the earliest controversies between Janmes | ‘and
his Parlianents turned upon questions of privilege, and
that these sane questions were always in the forefront of
the constitutional controversies all through this period".
He al so added that Parliament asserted and used its
privileges to win for itself the position of a partner with
the King in the work of governing the State.

Sir Edward Coke was in favour of 'H gh Court of
Parliament’ having its |aw and was of the view that the
matters decided in Parliament were not part of Common
Law. He observed that it was not for a Judge to judge any
l aw, customor privilege of Parlianment. The | aws,
custonms, liberties and privileges of Parlianent are better
under st ood by precedents and experience than can be
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expressed by a pen.

As Lord Tennyson stated;
"A land of settled governnent,
A land of just and old renown,
Were Freedom sl ow y broadens down,
From precedent to precedent.”

Let us consider the view points of |earned authors,
jurists and academi cians on this aspect.
In Hal sbury’s Laws of Engl and, (Fourth Edn.
Rei ssue : Vol . 34; p. 569; para 1026); it has been stated;
House of Commons’ power of expul sion.
Al t hough the House of Commons has
del egated its right to be the judge in
controverted elections, it retains its right to
deci de upon the qualifications of any of its
menbers to sit and-vote in Parliament.

If in-the opinion of the House a nmenber
has conducted hinself in a manner which
renders himunfit to serve as a nmenber of
Parliament, he may be expelled, but unless the
cause of his expul sion by the House
constitutes in itself a disqualificationto sit and
vote in the House, 'he remains capable of re-
el ection. (enphasis supplied)

From the above statenent of law, it is explicitly
clear that the two things, nanely, (i) expulsion; and (ii)
di squalification are different and distinct.~ A nmenber can
be expelled by the Legislature if his conduct renders him
"unfit’ to continue as such. [It, however, does not ipso
facto disqualify himfor re-election.” An expelled nmenber
may be re-el ected and no objection can be rai sed agai nst
his re-election, as was the case of John Wlkes in 1769.
O Hood Phillips also states (' Constitutional and
Adm nistrative Law , Fourth Edition; p. 180) that the
House nmay al so expel a nenber, who although not
subject to any legal disability, is in its opinion unfit to
serve as a menber. This is conmonly done when the
Court notifies the Speaker that a menber has been
convi cted of a mi sdeneanour. The House cannot prevent
an expell ed nenber frombeing re-el ected, as happened
several tines in the case of John WIkes between 1769
and 1794, but it can refuse to allow himto take seat.
Wade and Phillips also expressed the sane opinion
In "Constitutional Law , (7th Edition; p.793); it was stated;
"The House of Commopns cannot of course
create disqualifications unrecognized by | aw
but it may expel any nenber who conducts
himsel f in a manner unfit for menbership".

Sir WIliam Anson in "The Law and Custom of the
Constitution", (Fifth Edn; Vol. |; pp. 187-88) states;
“"In the case of its own nmenbers, the

House has a stronger node of expressing its

di spl easure. It can by resolution expel a
menber, and order the Speaker to issue his
warrant for a newwit for the seat from which
the menber has been expelled. But it cannot
prevent the re-election of such a nenber by
declaring himincapable of sitting in that
Parliament. In attenpting to do this, in the
case of WIkes, the House had ultimately to

admt that it could not create a disqualification
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unr ecogni zed by | aw'

Giffith and Ryle in "Parliament, functions, practice
and procedures”, (1989), at p.85 stated;
"The reconciliation of these two clainms \026
the need to maintain parlianmentary privil eges
and the desirability of not abusing them\026 has
been the hall-mark of the House of Commons
treatnment of privilege issues in recent years".

Dealing with the penal powers of the House, the
| earned aut hors proceeded to state: (pp.91-92);
"Laws are neani ngless unless there is
power to enforce them by inposing penalties
on those who weak them The House does not
rely on the courts but has-its own pena
jurisdiction.

The severest and historically nost
i mportant. power is that of conmtnment \005.

Two ot her puni shnments can be ordered
for Menbers who offend the House \026 nanely
expul sion, or suspension fromthe service of
the House for a specified period or until the
end of the session\005.

Expul sion i's the ultimte sanction against
a Menber. It is an outstanding denmonstration
of the House's power to regulateits own
proceedi ngs, even its conposition. The
expul sion of a Menber cannot be chal | enged.
(enphasi s suppli ed)

Consi deration of powers, privileges and inmmunities
of the British Parlianment would not be conplete if one
does not refer to relevant statements and propositions of
law by Sir Erskine May in his celebrated and
nonurental work titled 'Treatise on the Law, Privil eges,
Proceedi ngs and Usage of Parlianent’. "This work has
assuned the status of a classic on the subject and is
usual |y regarded as an authoritative exposition of
parlianmentary practice".
The attention of the Court was, however, invited to
the changed approach by the Revising Authors on the
power of Parlianent to expel a nenber. It would,
therefore, be appropriate if | refer to both the editions of
1983 and of 2004.

In Twentieth Edition by Sir Charles Gordon (1983),
in Chapter 9 (Penal Jurisdiction of the Houses of
Parlianment), it had been stated,;

PUNI SHVENT | NFLI CTED ON MEMBERS

In the case of contenpts conmitted
agai nst the House of Commons by Menbers,
two other penalties are avail able, viz.
suspensi on fromthe service of the House and
expul sion. In sonme cases expul sion has been
inflicted in addition to commttal.

There was a sub-topic as under;
Expul si on by t he Commons
The purpose of expulsion is not so much
di sciplinary as renedial, not so much to
puni sh Menbers as to rid the House of
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persons who are unfit for nenbership. It may
justly be regarded as an exanple of the

House’'s power to regulate its own constitution
But it is nore convenient to treat it anobng the
nmet hods of puni shment at the di sposal of the
House.

In Twenty-third Edition by Sir WIIliam MKay
(2004), Chapter 9 titles (Penal jurisdiction of Both
Houses). The rel evant di scussion reads thus;

PUNI SHVENT OF MEMBERS

In the case of contenpts conmitted
agai nst the House of Commons by Menbers,
or where the House considers that a Menber’s
conduct ought to attract some sanction (see
pp. 132-33), two other penalties are avail able
in addition to those already nentioned
suspensi on fromthe service of the House, and
expul sion, sonetines in addition to comittal.

Under sub-topic " Expulsion’, it was stated,;
EXPULSI ON
The expul si on by the House of Commons
of one of its Menbers may be regarded as an
exanpl e of the House''s power to regulate its
own constitution, though it is, for convenience,
treated here as one of the nethods of
puni shrent at the disposal of the House.
Menbers have been expelled for a w de variety
of causes.

On the basis of above, it was submtted by the
| earned counsel for the petitioners that the power of
expul sion by Parliament as an independent puni shnent
has not been recogni zed by May. |t has now remai ned as
part of power to regulate its own constitution. Since no
such power has been possessed by Indian Parlianment, it
cannot expel any nenber.

I must frankly admit that | amunable to agree with
the | earned counsel. The Revising Author refers to
puni shment of menbers and in no uncertain terns
states that if the House considers conduct (m sconduct)
of a Menber objectionable attracting sanction
appropriate punishment can be inposed on him Over
and above other penalties, 'expulsion has been
specifically and expressly nentioned therein.  Aswll be
seen later on in this judgnment, the Franmers of our
Constitution have also reserved this right with the
Parlianment/State Legi slature. The above argunment of the
petitioners, in my opinion, therefore, does not carry the
case further.

| LLUSTRATI VE CASES

Though several cases have been cited by the |earned
counsel for both the sides in support of their contentions

and submi ssions, | will refer to the cases which related to
expul si on of menbership of Parlianent.
Probably, the earliest case was of M. Hall. In 1580,

M. Hall, a Menber of House of Commons published a

book containing derogatory remarks agai nst the Menbers

of the House. On the basis of a complaint, the matter was
referred to the Privilege Comittee which found him
guilty. In spite of apology tendered by him he was
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commtted to the Tower of London for six nonths, was
fined and al so expell ed.

In a subsequent case in 1707, M. Asquill, a Menber
of Parlianent wote a book wherein disparagi ng renmarks
on Christian Religion were made. Though not hi ng was
stated by hi magai nst the House or agai nst Menbers of
the House, M. Asquill was expelled being "unfit’ as
Menber .

Asqui |l | thus established that the House of Conmons
coul d expel a Menmber for his actions even outside the
House provi ded the House finds himunfit to be
continued as a Menber of Parliament.

In 1819, M. Hobhouse, a Menber of House of
Conmons wote a panphl et nmaking the foll ow ng
conment ;

"Not hi ng but brute force, or the pressing fear
of it would reformParlianent".

Cont enpt proceedi ngs were initiated agai nst
Hobhouse ‘and he was i npri soned.

I'n 1838, M. O Connell, a nember of House of
Conmons sai d, outside the house of Parlianent;
"Foul perjury in the Torry Comm ttees of
t he House of Commons\ 027who t ook oaths
according to Justice but voted for Party."

He was reprimanded. M. Sandhamwas |i kew se
adnoni shed in 1930 for levelling allegations against the
Menbers of the House.

Speci al reference was made to Bradl ough v. GCossett,
(1884) 12 BD 275. In that case, B, duly elected Menber
of Borough was refused by the Speaker to administer
oath and was excluded fromthe House. B chall enged the
action.

It was held that the nmatter related to the interna
managenment of the House of Commons and the Court
had no power to interfere.

Lord Col eridge, C. J. stated;

What is said or done within the walls of
Par | i ament cannot be inquired into in a
court of law 005 The jurisdiction of the
Houses over their own Menmbers, their

right to inpose discipline within their
wal I's, is absolute and exclusive. To use
the words of Lord Ell enborough, "They
woul d sink into utter contenpt and
efficiency without it". (Burdett v. Abbot,
14 East 148, 152).

Dealing with the contention that the House
exceeded its legal process in not allowing B to take oath
whi ch he had right to take, the | earned Chief Justice
said; "If injustice has been done, it is injustice for which
the courts of law afford no remedy."” An appeal shoul d not
be made to the Court but to the constituencies.

As observed by His Lordship in Stockdale v.
Hansard, (1839) 9 Ad & E 1 : 112 ER 1112 (@), "the
House shoul d have exclusive jurisdiction to regulate the
course of its own proceedi ngs, and ani nadvert upon any
conduct there in violation of its rules or derogation from
its dignity, stands upon the clearest grounds of
necessity."

St ephen, J. was nmuch nore specific and enphatic.

He said;
"The | egal question which this statenent
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of the case appears to nme to raise for our
decision is this:\027Suppose that the House of
Commons forbids one of its nenbers to do

that which an Act of Parlianment requires him

to do, and, in order to enforce its prohibition,
directs its executive officer to exclude himfrom
the House by force if necessary, is such an

order one which we can declare to be void and
restrain the executive officer of the House from
carrying cut? In ny opinion, we have no such
power. | think that the House of Conmons is

not subject to the control of Her Majesty’s
Courts in its admnistration of the control of
Her Majesty’'s Courts in its admnistration of
that part of the statute-law which has relation
to its own internal proceedings, and that the

use of such actual force as nay be necessary

to carry into effect such a resolution as the one
before us is justifiable".

't was further stated; "It seenms to follow that the
House of Commons has the exclusive power of
interpreting the statute, so far as the regulation of its
own proceedings within its own walls is concerned; and
that, even if that interpretation should be erroneous, this
Court has no power to interfere with it directly or
indirectly".
Hi s Lordship concl uded;
"I'n ny opinion the House stands wth
relation to such rights-and to the resol utions
which affect their exercise, in precisely the
sanme relation as we the judges of this Court
stand in to the laws which regulate the rights
of which we are the guardians, and to the
judgrments which apply themto particular
cases; that is to say, they are bound by the
nost sol erm obligati ons which can bi nd nen
to any course of conduct whatever, to guide
their conduct by the |aw as they understand it.
If they m sunderstand it, or (I apologize for the
supposition) willfully disregard it, they
resenbl e m staken or unjust judges; but in
either case, there is in ny judgment no appea
fromtheir decision. The |aw of the | and gives
no such appeal; no precedent has been or can
be produced in which any Court has ever
interfered with the internal affairs of either
House of Parlianent, though the cases are no
doubt numerous in which the Courts have
declared the linmts of their powers outside of
their respective Houses. This is enough to
justify the conclusion at which | arrive".

One may not agree with the wi der observations of
Stephen, J. particularly in the light of witten
Constitution and power of Judicial Review conferred on
this Court which has been held to be ’'basic feature’ of
our Constitution. But it certainly indicates approach of
judiciary while dealing with powers, privileges and rights
of Parlianment over its nenbers.

| may also refer to a case which is very much
rel evant and was referable to a point in tinme our
Constitution was about to commence.

One Garry Allingham a Menber of Parliament got
published an article on April 3, 1947 (before few nonths
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of | ndependence of India) nmaking derogatory renarks
agai nst nmenbers of the House. A conplaint was nade to
the House of Commons. Al lingham was called upon to
explain his conduct by the House. Allingham offered
regrets for unfounded inputations agai nst Menbers and
tender ed unconditi onal apol ogy and sai d;

"I have hunbly acknow edged ny
nm st ake, and nothing could be nore
sincere and heart-felt than my renorse
for my action. Having done all that it is
humanly possible to do to put this deeply
regretted affair straight, I amcontent to
submit nyself to this House, confident
that it will act inits traditional spirit of
justice and generosity".

After the close of Allingham s speech a resol ution
was proposed holding himguilty of gross contenpt of the
House and to 'proceed with utnpst severity agai nst such
of fender’'. "A notion was noved to suspend Allingham
fromservice of the House for six nonths and to deprive
hi m of salary for that period. But an amendment to the
noti on was sought to the effect that Allingham be
expel l ed fromthe House and finally the anended
resol uti on was passed by the House.

Al linghamthus clearly established that on the eve of
British Empire in this country and onthe dawn of
I ndependence of India, one of the powers and privil eges
enjoyed by British Parlianment was power of expulsion of a
menber from Parlianent.

Finally, | may refer to a post-Constitution case of
M. Peter Arthus David Baker (1954). He was a Menber
of House of Commobns. A conpetent Court of Law held
himguilty of forgery and convicted and sentenced him
The factum of conviction was officially communicated by
the Court to the Speaker of the House. Baker, in his
letter to the Speaker of the House, expressed renorse
about his conduct which was not connected with his
position and status as a nenber of the House.

He, inter alia, stated;

"I must end as | began, by beggi ng the
House to accept ny npbst sincere apol ogy. |
can only assure you that ny regret, renorse
and repentance during the past three nonths
wer e doubted by the know edge that, in
addition to ny friends and col | eagues
el sewhere, | had al so enbarrassed ny friends
and col | eagues in the House of Conmons. |
can only ask you and, through you, themto
accept this expression of these regrets.”

The entire letter was read out to the House.  After
consi deration, the follow ng resolution was passed;
"Resol ved, that M. Peter Arthus David Baker be
expell ed fromthis House."

Baker proved that the House of Commons
possessed and continued to possess power to expel a
Menber for his objectionable activity not only in the
House in his capacity as a Menber as such but al so
outside the House if it is found to be otherw se inproper
or tarnishing the image of the House in public eye or
maki ng him’unfit’ to continue to be a Menber of an
august body.

[This case is al so relevant inasmuch as the
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Constitution (Forty-fourth Anendnent) Act, 1978 by

which Article 105(3) has been anended, |ays down that
whenever a question of powers, privileges and immunities
of Parlianment arises, it will be ascertai ned whether such
power, privilege or inmunity was avail able to the House
of Commons on the day the Amendnment cane into force

i.e. on June 20, 1979].

The petitioners strongly relied upon a decision of
the Judicial Commttee of the Privy Council in Edward
Keilley v. WIliam Carson, (1842) : 4 MOO PC 63 : 13 ER
225. Kwas a District Surgeon and Manager of Hospita
while C was a Menber of Assenbly of Newfoundl and. C
nmade certain adverse remarks in respect of Hospita
Managenent by K. K threatened C for criticizing the
managenment and added; "Your privilege shall not protect
you". C conplained to the House. The Comittee of
Privilege found K guilty of the breach of privilege of the
House and committed himto the goal

K 't hereupon-brought an action of trespass and fal se
i mpri sonment against the defendants but failed. Before
the Privy Council, one of the questions was as to whether
the Assenbly of Newfoundl and had power to commit for
breach of privilege, as incident to the House as a
| egi sl ative body. According to K, the Assenbly did not
possess such power., Draw ng the distinction between (a)
conquered col onies, and (b) settled colonies, it was urged
that in the former, the power of the Crown was
paranmount, but in the latter, the Colonists carried with
them the great Charter of Liberty (Magna Carta) that "No
man shall be inprisoned but by the | awful judgnent of
his peers, or by the law of the |and."

The Privy Council held that Newfoundland was a
settled and not a conquered colony and the settlers
carried with them such portion of its Comon Law and
Statute Law as was conferred and al so the rights and
imunities of British subjects. The Judicial Conmittee
held that the Crown did not invest upon the Legislative
Assenbly of Newfoundl and the power to conmit for its
cont enpt .

The Conmittee then proceeded to consider the
qguestion thus;

The whol e question then is reduced to
this,--whether by law, the power of committing
for a contenpt, not in the presence of the
Assenbly, is incidental to every |oca
Legi sl ature.

The Statute Law on this subject being

silent, the Conmon Law is to govern it; and
what is the Common Law, depends upon

principle and precedent.

Their Lordshi ps see no reason to think

that in the principle of the Commpn Law, any

ot her powers are given to them than such as
are necessary to the existence of such a body,
and the proper exercise of the functions which
it is intended to execute. These powers are
granted by the very act of its establishnment, an
act which on both sides, it is adnmitted, it was
conpetent for the Crown to perform This is

the principle which governs all |egal incidents.
"Quando |l ex aliquid concedit, concedere videtur
et illud, sine qua res ipsa esse non potest."WIln

conformity to this principle we feel no doubt
that such an Assenbly has the right of
protecting itself fromall inpedinments to the
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due course of its proceeding. To the full extent
of every neasure which it nmay be really
necessary to adopt, to secure the free exercise
of their Legislative functions, they are justified
in acting by the principle of the Conmon Law.
But the power of punishing any one for past

m sconduct as a contenpt of its authority, and
adj udi cating upon the fact of such contenpt,

and the measure of punishment as a judicia

body, irresponsible to the party accused,

what ever the real facts may be, is of a very

di fferent character, and by no neans
essentially necessary for the exercise of its
functions by a |local Legislature, whether
representative or not. Al these functions my
be well performed w thout this extraordinary
power, and with the aid of the ordinary
tribunals to investigate and punish

contenpt uous insults and interruptions.

These powers certainly do not exist in
corporate or other bodies, assenbled, with
authority, to nmake bye-laws for the

government of particul ar trades, or united
nunbers of individuals: The functions of a

Col oni al Legislature are of a higher character,
and it is engaged in nore inportant objects;
but still there is no reason why it should
possess the power in question.

It is said, however, that this power

bel ongs to the House of Conmopns in Engl and

and this, it is contended, affords an authority
for holding that it belongs as a | egal incident,
by the Common Law, to an Assenbly with

anal ogous functions. But the reason why the
House of Commobns has this power, i's not

because it is a representative body with

| egi sl ative functions, but by virtue of ancient
usage and prescription; the lex et consuetude
Parliamenti, which forms a part of the Conmon
Law of the | and, and according to which the

H gh Court of Parlianent, before its division
and the Houses of Lords and Comons since,

are invested with many peculiar privileges,
that of punishing for contenpt being one. And,
besi des, this argunent from anal ogy woul d
prove too nuch, since it would be equally
avai l abl e in favour of the assunption by the
Council of the Island, of the power of
conmitment exerci sed by the House of Lords,

as well as in support of the right of

i npeachnment by the Assenbl y\027a claim for
which there is not any col our of foundation

Nor can the power be said to be incident

to the Legislative Assenbly by analogy to the
Engli sh Courts of Record which possess it.

This Assenbly is no Court of Record, nor has it
any judicial functions whatever; and it is to be
remarked that all these bodi es which possess

the power of adjudication upon, and puni shing

in a sumary nanner, contenpts of their

aut hority, have judicial functions, and exercise
this as incident to those which they possess,
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except only the House of Comobns, whose
authority, in this respect, rests upon ancient
usage.

Their Lordships, therefore, are of opinion,
that the principle of the Cormbn Law, that

thi ngs necessary, pass as incident, does not
gi ve the power contended for by the
Respondents as an incident to, and included in
the grant of a subordinate Legislature"
(enphasi s suppli ed)

The Council, in the Iight of above |egal position did
not approve the law laid down earlier in Beaunont v.
Barrett, (1836) 1 MOO PC 80, (in which such right was
upheld and it was ruled that Legislative Assenbly of
Jamai ca had i nherent power to punish for contenpt of
the Assenbly) and overruled it.

It was submitted that distinguished jurists and
em nent  jludges consi dered the question in Keilley and
concl uded t hat Assenbl y of “Newf oundl and had no power
to commit a person for contenpt which was exerci sed by
the British Parlianment. The ratio in Keilley applies with
equal force to Indian Parlianent and it nust be held that
the position of our Parlianent is not different than that of
Newsout hl and and it al so does not possess such power
cl ai med and exercised by British Parlianent.

I amunable to agree with the 1 earned counsel for
the petitioners. In nmy judgnent, Keilley has no
application inasmuch as it was decided in the |ight of
factual, political and legal background which was totally
different. For nore than one reason, the ratio in Keilley
cannot be pressed in service in the case on hand. Firstly,
India, after 1950, cannot be termed as a ' colonia
country’ nor its Legislature Colonial or subordinate.
Secondly, it was not to derive powers, privileges or
prerogatives fromthe Crown either expressly or
inmpliedly. Thirdly, after January 26, 1950, it is the
witten Constitution which has conferred powers,
privileges and i nmunities on Parlianment/Legi slatures
and on their menbers. Fourthly, provisions of the
Constitution thensel ves expressly conferred certain
powers, privileges and immunities [Arts.105(1), (2); 194
(1), (2)]. It also allowed Parlianent to define them by
maki ng an appropriate | aw and decl ared that-until such
law is enacted, they would be such as exercised by
British Parliament on January 26, 1950 [Arts. 105(3),
194(3)]. Fifthly, the crucial question, in my opinion is not
the fact that the Assenbly of Newsouthland had no ri ght
to commt a person for contenpt but whether or not the
British Parlianment possessed such power on January 26,
1950. Sixthly, Keilley was not a nmenber of Assenbly and
as such the ruling in that case has no direct bearing on
the issue raised before this Court. Finally, Keilley was a
case of committal of a person to jail and keeping in view
the fact situation, the Privy Council decided the natter
which is absent here. For all these reasons, in ny
consi dered opinion, reliance on Keilley is of no assistance
to the petitioners.

In fact, in a subsequent case in Thomas WIIiam
Doyl e v. George Charles Fal coner, (1866) LR 1 PC 328, the
di stinction between power to punish for contenpt and
power to take other steps had been noted by the Privy
Council. It held that the Legislative Assenbly of Domi nica
did not have the power to punish for contenpt as no
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such power was possessed by a Col onial Assenbly by
anal ogy of lex et consuetude Parlianmenti which was
i nherent in Houses of Parlianent in the United Kingdom
as the H gh Court of Parliament, or in a Court of Justice
as a Court of Record. A Colonial Assenbly had no judicia
functi ons.

The Judicial Conmittee, however, after referring to
Keill ey and ot her cases, proceeded to state;

If then, the power assumed by the
House of Assenbly cannot be nmaintai ned by
anal ogy to the privileges of the House of
Conmons, or the powers of a Court of
Record, is there any other |egal foundation
upon which it may be rested. It has not, as
both sides adnit, been expressly granted.
The | earned counsel for the Appellants
i nvoked the principles of the Conmon Law,
and as /it must be conceded that the
Common Law sanctions the exercise of the
prerogative by which the Assenbly has been
created, the principles of Cormpn Law,
which is enbodied in the nmaxim "Quando
l ex aliquid concedit, concedere videtur et
illud, sine qua res ipsa esse non potest;,"
applies to the body so created. The
question, therefore, is reduced to this: Is
the power to punish and commt for
contenpt for contenpts conmitted inits
presence one necessary to the existence of
such a body as the Assenbly of Domni ni ca,
and the proper exercise of the functions
which it is intended to execute? It is
necessary to distinguish between a power to
puni sh for a contenpt, which is a judicial
power, and a power to renobve any
obstruction offered to the deliberations or
proper action of a Legislative body during its
sitting, which | ast power is necessary for
sel f-preservation. |If a Menber of a Colonia
House of Assenmbly is guilty of disorderly
conduct in the House whilst sitting, he my
be renoved, or excluded for a time, or even
expel | ed; but there is a great difference
bet ween such powers and the judicial power
of inflicting a penal sentence for the offence.
The right to remove for self-security is one
thing, the right to inflict punishnent is
another. The former is, in their Lordships’
judgrment, all that is warranted by the | ega
maxi mthat has been cited, but the latter is
not its legitinmte consequence. To the
guestion, therefore, on which this case
depends, their Lordshi ps nust answer in
the negati ve.
(enphasi s suppli ed)

(See al so Broomi s Legal Maxims, 10th Edn; p.314)

Wth respect, the above observations |ay down
correct proposition of |aw

Again, in Barton v. Taylor, (1886) 11 AC 197, the
Privy Council, approving Doyle drew a practical line
bet ween def ensive action and punitive action on the part
of the Assenbly to be taken against erring nenbers, and
said; "Powers to suspend toties quoties, sitting after
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sitting, in case of repeated offences (and, it may be, till
subm ssion or apology), and also to expel for aggravated
or persistent msconduct, appear to be sufficient to neet
even the extrene case of a nenber whose conduct is

habi tual Iy obstructive or disorderly."

An interesting point of |aw, which has been raised
before this Court was al so raised before the Suprene
Court of New South Wales in Arnstrong v. Budd, (1969)

71 SR 386 (NSW. Section 19 of the Constitution Act,
1902 laid down that in certain circunstances, a seat in
the Legislative Council would automatically fall vacant. A
was a nmenber of Legislative Council against whoma suit
was filed. During the course of litigation, he gave

evi dence. The evi dence was disbelieved by the Court and
in the judgnment, certain strictures were passed by the
trial Judge. The Legislative Council, on the basis of
coments and adverse observations, passed a resolution
and expelled A fromthe Council and declared his seat
vacant. A sought a declaration that the resolution was
ultra vires:

't was contended by A that since his case was not
covered by any of the eventualities enunerated in Section
19, he could not be disqualified. The Court, however,
negatived the contention. It observed that the case did
not fall in any of 'theclauses (a) to (f) of Section 19 of the
Act but stated that the said section did not constitute a
"conmpl ete code’ for the vacation of seat.

Herron, C J. stated.

For there exist well-recogni zed overri ding
conmon- | aw pri nci pl es - whi ch enl arge
parlianmentary power. As applying to this case
the first or prinmary essentials nay be stated
thus: in the absence of express grant the
Legi sl ati ve Council possesses such powers and
privileges as are inplied by reason of
necessity, the necessity which occasions the
implication of a particular power ‘or privilege is
such as is necessary to the existence of the
Council or to the due and orderly exercise of
its functions.

Hi s Lordship further stated;

This case appears to nme to warrant a deci sion
that in special circunstances there is an area of
m sconduct of a Menber of Parlianment

comm tted outside the House and disclosed in
curial proceedi ngs which may, in specia
circunstances, forma basis for the exercise of
the power of expul sion based upon a finding by
the House that such is necessary to its

exi stence or to the orderly exercise of its

i mportant | egislative functions.

(enphasi s suppli ed)

Wal |l ace, P. agreed with the | earned Chief Justice
and observed;

\ 0051 am of the opinion that the Legislative
Council has an inplied power to expel a
menber if it adjudges himto have been guilty of
conduct unworthy of a menber. The nature of
this power is that it is solely defensive\027a
power to preserve and safeguard the dignity
and honour of the Council and the power
conduct and exercise of its duties. The power
extends to conduct outside the Counci
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provi ded the exercise of the power is solely and
genuinely inspired by the said defensive

obj ectives. The nmanner and the occasion of

the exercise of the power are for the decision of

the Counsel . (enphasi s suppli ed)

Sugerman, J. in concurring opinion fornmulated the
doctrine of necessity in an effective nmanner by naking
the follow ng instructive observati ons;

"This necessity compels not only the
conceded power to expul sion arising from
di sorderly conduct within the Chanber, but
al so expul sion arising fromconduct outside
the chanber, which, in the opinion of the
Council, renders a man unfit for service and
t her ef ore one whose conti nued menbership of
the Council would disable the Council from
di scharging its duty and protecting its dignity
in the sense nentioned. That the proper
di scharge of the legislative function by the
Counci| demands an orderly conduct of its
busi ness i s undoubted. That it demands
honesty and probity of its menbers shoul d be
equal | y undoubted. ~1ndeed, the need for
renoval and replacenent of a di shonest
nmenber may be nore inperative as a nmatter of
sel f-preservation, than that of an unruly

menber". (enphasi s suppli ed)

M. Andhyarujina, Sr. Advocate appearing for Union

of India placed before this Court particul ars of expul sion
of menbers fromthe House of Commons in the |ast three

and hal f centuries. The particul ars are as under

Dat e

Menber and Constituency

Reason

22nd

Novenber

1667

John Ashbur nham ( Sussex)
Accepted a bribe

(#500 from

mer chant s who

wi shed to inport

French wi nes).

21st April

1668

Hon. Henry Brouncker (New
Romey)

I nvented orders from
the Duke of York to
down sail, which
prevent ed Engl and
capitalising on its
naval victory off
Lowestoft in 1665.

1st

February

1678

Thomas Wanckl yn (\West bury)
Corrupt m suse of

the privil ege of
Par | i ament agai nst
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arrest of MP's
"meni al servants’.
25th

Mar ch

1679

Edward Sackville (East
Gri nst ead)
Denunci ati on of

Titus Cates as a
"lying rogue’ and

di sbelief in the

" Popi sh Plot’.

28t h

Cct ober

1680

Sir Robert Cann, Bt. (Bristol)
Statenent that the
attenmpt- to excl ude
the Duke of York
fromthe 'succession
was a 'Presbyterian
Pl ot’.

29th

Cct ober

1680

Sir Francis Wthens
(Westm nster)
Presented a petition
abhorring the

summons of a
Par | i ament which
woul d excl ude the
Duke of York from
the successi on.

14t h

Decenber

1680

Sir Robert Peyton (M ddl esex)
Associ ation with the
Duke of York and

al l eged conplicity in
the ' Meal - Tub Pl ot’
(attenpt to inplicate
exclusionists in a
plot to kill the King
and establish a
Conmonweal t h) .

20t h

January

1690

Sir Robert Sawyer (Canbridge
Uni versity)

Leadi ng the
prosecution of Sir
Thomas Arnstrong

for treason in the
Rye House PI ot

whil e Attorney-
General . Arnmstrong
was convi cted,
sentenced to death
and eventual |l y
hanged, but his
conviction was |ater
ruled a mscarriage
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of justice.

16t h

Mar ch

1695

Sir John Trevor (Yarnouth, Isle
of W ght)

Corruption (Speaker
of the House of
Conmons). Paid

1, 000 gui neas from
the Corporation of
London on passage

of the Orphans Bill
26t h

Mar ch

1695

John Hungerford (Scarborough)
Pai d 20 gui neas
fromthe Corporation
for his conduct as
Chai rman of the
Committee of the
Wol e House on the

O phans Bill.

1st

February

1698

Charl es Dunconbe (Downt on)
ol iged to pay
#10,000 to public
funds, Duncomnbe
bought Exchequer
Bills at a 5%

di scount and
persuaded the seller
(John da Costa) to
endorse them as

t hough t hey had

been paid to himfor
exci se duty. This

all owed himto pay
themin at face val ue
and keep the

di scount hinsel f.

1st

February

1698

John Kni ght (Weynmouth and
Mel conbe Regi s)

Per suaded hi s

brother WIIliam and
Regi nald Marriott, a
Treasury O ficial,
falsely to endorse
#7,000 of Exchequer
Bills as though they
were paid to settle
tax paynments (this
meant that the Bills,
circulated at a 10%
di scount, increased
to their face val ue).
Tried to persuade
Marriott to take the
full blane.
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10t h

February

1699

James | saacson (Banbury)
Commi ssi oner of
Stanmp Duty; this
office was a

di squalification
under the Lottery
Act of 1694.

13th

February

1699

Henry Corni sh (Shaftesbury)
Conmi ssioner in the
Stamp Office
managi ng Duti es on
Vel | um,~ Paper and
Par chment ; this

of fice was a

di squal i fication
under the Lottery
Act of 1694.

14t h

February

1699

Samuel At ki nson (Harw ch)
Conmi ssi oner for

i censi ng hawkers
and pedlars; this
office was a

di squalification
under the Lottery
Act of 1694.

14t h

February

1699

Sir Henry Furnese (Branber)
Trustee for

circul ating
Exchequer Bills;
acting as Receiver
and Manager of the
subscription of the
new East |ndia
Conpany. These

of fices were

di squal ifications
under the Lottery
Act of 1694.

20t h

February

1699

Ri chard Wbl | aston
(Wi t church)
Recei ver - General of
Taxes for
Hertfordshire; this
office was a

di squalification
under the Lottery
Act of 1694.

19th

February

1701




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 30 of 75

Sir Henry Furnese (Sandw ch)
Trustee for

circul ating
Exchequer Bills; this
office was a

di squal i fication
under the Lottery
Act of 1694.

22nd

February

1701

Gl bert Heathcote (Cty of
London)

Trustee for

circul ating
Exchequer Bills; this
office was a

di squalification
under the Lottery
Act of 1694

1st

February

1703

Rt. Hon. Earl of Ranel agh
(West Looe)

As Paynast er -

General of the

Arny, appropriated
#904, 138 of public
funds; had severe

di screpancies in his
accounts, which

were only made up

to March 1692.

18th

Decenber

1707

John Asgill (Branber)
I ndebted to three
creditors (anong

t hem Col onel John

Ri ce) for #10, 000.
Aut hor of a book

whi ch argued that
the Bible proved

man may be
translated fromlife
on earth to eterna
life in heaven

wi t hout passing

t hrough death. The
House held it to be
bl asphemous. The
same nmenber was

al so expelled from
the Irish Parlianent
on 11th Cctober

1703.

15th

February

1711

Thomas Ri dge (Pool e)
Havi ng been
contracted to supply
the fleet with 8,217
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tuns of beer,
supplied only 4,482
tuns fromhis
brewery and paid
conpensation at a
di scounted rate for
the non-supplied
beer, thereby

def raudi ng public
funds.

12th

January

1712

Robert Wal pole (King' s Lynn)
Corruption while
Secretary at \War.
Forage contracts he
negoti ated sti pul ated
paynments to Robert
Mann, a relation of
Wal pol e’ s, but

Wal pol e signed for
them and therefore
recei ved the noney.
19th

February

1712

Rt. Hon. Adam de Cardonne
( Sout hanpt on)

VWile Secretary to
t he Duke of

Mar | bor ough, he
recei ved an annua
gratuity of 500 gold
ducats from Sir

Sol onon de Medi na,
an arny bread
contractor.

18th

Mar ch

1714

Sir Richard Steele
(St ockbri dge)
Seditious |ibel.
Publ i shed an article
in The Guardi an and
a panphl et called
The Crisis exposing
the governnent’s
support for French
i naction on the
denolition of
Dunkirk; denolition
was required under
the Treaty of
Utrecht.

2nd

February

1716

Thomas For ster

(Nor t hunber | and)
Participation in the
1715 Jacobite
rebellion (he was
Ceneral of all the
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pretender’s forces in
Engl and) .

23rd

Mar ch

1716

Lewi s Pryse (Cardi ganshire)
Refused to attend the
House to take oaths

of loyalty after the
Jacobite rebellion.

22nd June

1716

John Carnegie (Forfarshire)
Participation in the
1715 Jacobite

rebel i on.

23rd

January

1721

Jacob Sawbridge (Crickl ade)
Director of the South
Sea Conpany.

28th

January

1721

Sir Robert Chaplin, Bt. (G eat
Gri nsby)

Director of the South
Sea Conpany.

28th

January

1721

Francis Eyl es (Devi zes)
Director of the South
Sea Conpany.

30th

January

1721

Sir Theodore Janssen, Bt
(Yarmout h, Isle of Wght)
Director of the South
Sea Conpany.

8th March

1721

Rt. Hon. John Aislabie (R pon)
Negoti ated the

agreement to take

over the nationa

debt between the

Sout h Sea Conpany

and the governnent,

as Chancel l or of the
Exchequer; received

#20, 000 of South

Sea Company st ock;
destroyed evi dence

of his share dealings.
10th

Mar ch

1721

Sir George Caswal

(Leom nster)

Banker of the South

Sea Conpany;

obtained for his
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conpany #50, 000
stock in the South
Sea Conpany whil e
the South Sea Bill
was still before
Parliament, and

wi t hout paying for it.
8t h May

1721

Thomas Ver non (Wi tchurch)
Attenmpt to influence
a nmenber of the
commttee on the
Sout h Sea bubble in
favour of John

Ai sl abi e, his brother-
i n-1aw.

15th

February

1723

Vi scount Barrington (Berw ck-
upon- Tweed)

I nvol verrent in a
Lottery held in
Hanover, but

organi zed in

London. The House
declared it illegal.
4t h

February

1725

Francis El de (Stafford)
Corrupt attenpt to
conprom se an

el ection petition
agai nst him

16th May

1726

John Ward (Weynout h and
Mel conbe Regi s)

I nvolved in a fraud
agai nst the estate of
the | ate Duke of
Bucki ngham -
conpel l ed to buy
Alum from Ward’ s

Al um wor ks, but

whi ch Ward kept

and sold again to

ot hers.

30t h

Mar ch

1732

John Birch (Weobl ey)
Fraudul ent sal e of

t he Derwent wat er
Estate (escheated to
the Crown by the

Earl of

Der went wat er ,

convi cted of High
Treason during the
1715 rebel lion).

30th

Mar ch
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1732

Deni s Bond (Pool e)
Fraudul ent sal e of

t he Derwent wat er
Estate (escheated to
the Crown by the

Earl of

Der went wat er ,

convi cted of High
Treason during the
1715 rebellion).

3rd Apri

1732

Geor ge Robi nson (G eat
Mar | ow)

Fraudul ent use of the
funds of the
Charitable

Cor poration for

specul ati'on.

Di verted #356, 000

of funds (#200, 000

of which was in
shares of the
Corporation) into
buyi ng York

Bui | di ngs Conpany
stock, the profits
fromthe sal e of

whi ch were given to
hi m

4t h May

1732

Rt. Hon. Sir Robert Sutton
(Not ti nghanshi re)

Fal se statement that
the Charitable
Corporation's

aut hori zed capita

had been exhaust ed,
allowing it to issue
nore (and so finance
the corrupt

specul ation of other
directors).

5th My

1732

Sir Archibald Grant, Bt.
(Aber deenshire)
Fraudul ent use of the
funds of the
Charitable

Cor poration for

specul ation.

Arranged for George
Robi nson (see

above) to abscond.
20t h

January

1764

John W kes (Ayl eshury)
Absconded to France
after being charged
with |ibel over issue
no. 45 of the North
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Briton.

3rd

February

1769

John W/ kes (M ddl esex)
Previ ous conviction
for |libel and

bl aspheny, and a
further seditious
libel in the
Introduction to a
letter to Danie

Pont on ( Chai rman of
Quarter Sessions at
Lanbeth) in the St.
James’ s Chronicle.
(17th

Febr uary

1769

John Wl kes (M ddl esex)
Ret urned despite his
previ ous expul sion.
The House resol ved
that he "was, and is,
i ncapabl e of being

el ected a Menber to
serve in the present
Parlianment.")

4t h

Decenber

1783

Chri st opher Atki nson (Hedon)
Convi cted of perjury
after swearing that
accusati ons agai nst
hi m of fraud were
untrue. The
accusations rel ated
to his dealings with
the Victualling
Board, and were in a
letter printed in the
General Advertiser

on 31st January

1781.

2nd May

1796

John Fenton Cawt hor ne
(Li ncol n)

Convi cted by court
martial of fraud and
enmbezzl ement of the
funds of the
West mi nst er

Regi ment of the

M ddl esex Mlitia;
cashiered for

conduct unbecomi ng
the character of an
officer and a
gent | eman.

23rd May

1810

Joseph Hunt (Queenbor ough)
Absconded to
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Li sbon after being
found to have
enbezzl ed public
funds as Treasurer of
the Ordnance.

During his term he
left a deficit of
#93, 296.

5th March

1812

Benj am n Wal sh (Wotton
Bassett)

Convicted (later

par doned) of
attenpting to
defraud Solicitor-
Ceneral Sir Thomas

Pl umer . Plumer had

gi ven \Wal sh a draft
of #22,000 with

whi ch to buy
exchequer bills, but
Wal sh used it to play
the lottery, and | ost;
he then converted

his remmi ning assets
into American
currency and set off
for Falmouth to sail
to America, but was
brought back. Wal sh
had been expell ed by
the Stock Exchange
for gross and

nef ari ous conduct in
1809.

5th July

1814

Hon. Andrew Janes Cochrane
(G anpound)

Convi cted of
conspiracy to
defraud (circul ated
fal se rumours of the
def eat and death of
Napol eon

Buonaparte in order
to boost share
prices); absconded to
France before

sent ence.

5th July

1814

Lord Cochrane (Westm nster)
Convi cted of
conspiracy to
defraud (circul ated
fal se runours of the
def eat and death of
Napol eon

Buonaparte in order
to boost share
prices).

16th

February
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1857

Janmes Sadleir (Tipperary)
Absconded after
arrest for fraudul ent
conversion. He had
abstracted #250, 000
of stock fromthe

Ti pperary Joi nt -
Stock Bank for his

br ot her’s use.

22nd

February

1882

Char | es Bradl augh
(Nor t hanpt on)
Contenpt of orders

of the House of
Conmons excl udi ng
himfromthe
Parlianentary estate.
12t h May

1891

Ednmund Hope Ver ney
(Bucki ngham

Convi cted of
procuring a girl
under the age of 21
(Mss Nellie Maud
Baskett) for an

i mmor al pur pose.

26t h

February

1892

Edward Sarmuel Wesley de
Cobai n (Bel fast, East)
Absconded to the
United States of
Amrerica after a
warrant for his arrest
on charges of

commi ssion of acts

of gross indecency
was i ssued. On 21st
March 1893 he was
convi cted and
sentenced to twel ve
nont hs’

i mprisonment with
hard | abour.

2nd

Mar ch

1892

CGeorge Wodyatt Hastings
(Worcestershire, Eastern)
Convi cted of

f raudul ent
conversion. As a
Trustee for property
under the will of
John Brown,
appropriated to

hi nsel f over

#20, 000 fromthe
estate.

1st
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August

1922

Horatio WIIliam Bottomn ey
(Hackney, Sout h)
Convi cted of

f raudul ent
conversion. lnvited
contributions to the
Victory Bond C ub
whi ch were

supposed to be

i nvested in

gover nent stock

but were actually
diverted to his own
use.

30th

Cct ober

1947

Garry Allighan (G avesend)
Contenmpt of the
House of Conmmons:
breach of privilege
over article in
"World's Press

News’ al | egi ng
corruption and
drunkenness anong
Menbers; lying to
the committee

i nvestigating the

al | egati ons.

16th

Decenber

1954

Peter Arthur David Baker
(Nor fol k, South)
Convi cted of
uttering forged
docunents. Forged
signatures on letters
purporting to
guarantee debts in
excess of #100, 000
owed by his

conpani es.

| NDI AN LAW : HI STORI AL BACKGROUND

It is no doubt true that the existing law relating to
parliamentary privileges in India is essentially of English
origin. But the concept of parlianentary privil eges was
not unknown to ancient India. Prititosh Roy in his work
"Parlianentary Privilege in India (1991) states that even
during Vedic tines, there were two assenblies; Sabha

and Samiti which were keeping check on all actions of the
Ki ng. Reference of Sabha and Samiti is found in al

Vedas. | n Buddhist India, we find devel oped

parliamentary system Menbers were not allowed to

di sobey directions of Assenblies. Offenders were
answerabl e to Assenblies and after affording an
opportunity to them appropriate actions used to be

taken against erring officers. It has thus ’'rudinentary
features’ of parlianentary privilege of today.
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In 1600, East India Conpany cane to India

primarily as 'trader’. The British Parlianment effectively
intervened into the affairs of the Conpany by passing the
East India Conpany Act, 1773 (popularly known as 'the
Regul ating Act, 1773’), which was foll owed by the Act of
1784. The roots of modern Parliamentary system were

laid in various Charter Acts of 1833, 1853, 1854, 1861
1892, 1909, etc.

During 1915-50, there was renarkable growh and

devel opnent of Parlianmentary privileges in India. For the
first tine, alimted right of freedom of speech was
conferred on the Menbers of Legislature by the

Government of India Act, 1919 (Section 67). By the
Legi sl ative Menbers Exenption Act, 1925, two
parliamentary privil eges were allowed to Menbers; (i)

exenption fromjury service; and (ii) freedomfromarrest.

The Government of I'ndia Act, 1935 extended the
privileges conferred and inmmunities granted. The Indian
| ndependence Act, 1947 accorded sovereign | egislative
power on the | ndi-an Domi ni on

CONSTI TUTI-ONAL - PROVI SI ONS

The Constitution of India came into force from

January 26, 1950. Part V contains the rel evant
provisions relating to the Union. \Wereas Chapters | and
IV deal with the Executive and Judiciary; Chapters Il and
Il relate to Parlianment. Articles 79 to 88 provide for
constitution, conposition, duration, etc. of both the
Houses and qualification of nenmbers, Articles 89 to 98
make provisions for election of Speaker, Deputy Speaker
Chai rman, Deputy Chairman and their sal ari es and

al l onances. Article 101 deals with vacati on of seats and
Article 102 specifies circunstances in which a person is
hel d disqualified to be chosen as or continued to be a
Menber of Parliament. Article 103 attaches finality to
such deci sions.

Three Articles are relevant and may be reproduced;

101. Vacation of seats.\027 (1) No person

shall be a menber of both Houses of

Parliament and provision shall be nade by

Parliament by |law for the vacation by a

person who is chosen a nenber of both

Houses of his seat in one House or the

ot her.

(2) No person shall be a nmenber both of
Parliament and of a House of the

Legi slature of a State, and if a person is
chosen a nenber both of Parlianment and

of a House of the Legislature of a State,
then, at the expiration of such period as
may be specified in rules nade by the
President, that person’s seat in
Parliament shall becone vacant, unless he
has previously resigned his seat in the
Legi sl ature of the State.

(3) If a nenber of either House of
Par | i ament\ 027

(a) becomes subject to any of the
di squalifications nmentioned in clause (1)
or clause (2) of article 102, or

(b) resigns his seat by witing under his
hand addressed to the Chai rman or the
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Speaker, as the case may be, and his
resignation is accepted by the Chairnan
or the Speaker, as the case nmay be,

\027hi s seat shall thereupon become vacant:

Provided that in the case of any

resignation referred to in sub-clause (b), if
frominformation received or otherw se

and after maki ng such inquiry as he

thinks fit, the Chairnman or the Speaker,

as the case may be, is satisfied that such
resignation is not voluntary or genuine,

he shall not accept such resignation

(4) If for a period of sixty days a menber
of either House of Parlianent is w thout
perm ssion of the House absent from al
neeti ngs thereof, the House nmay decl are
hi s seat wvacant:

Provided that in computing the said

peri od of sixty days no account shall be
taken of any period during which the
House i s prorogued /or i's adjourned for
nore than four consecutive days.

102. Di squal i fications for menbership.\027
(1) A person shall be disqualified for
bei ng chosen as, and for being, a menber

of either House of Parlianment\027

(a) if he holds any office of profit under
the Government of India or the

CGovernment of any State, other than an

of fice declared by Parlianent by |aw not to
di squalify its hol der

(b) if he is of unsound mind and stands so
decl ared by a conpetent court;

(c) if he is an undi scharged insol vent;

(d) if he is not a citizen of India, or has
voluntarily acquired the citizenship of a
foreign State, or is under any

acknow edgnent of all egiance or

adherence to a foreign State;

(e) if he is so disqualified by or under any
| aw made by Parli anent.

Expl anati on.\ 027For the purposes of this
cl ause a person shall not be deened to
hold an office of profit under the
Governnment of India or the Government of
any State by reason only that he is a

M ni ster either for the Union or for such
State.

(2) A person shall be disqualified for being
a nmenber of either House of Parlianent if

he is so disqualified under the Tenth
Schedul e.
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103. Decision on questions as to

di squalifications of nenbers.\027 (1) If
any question arises as to whether a

nmenber of either House of Parlianent has
become subject to any of the

di squalifications mentioned in clause (1)
of article 102, the question shall be
referred for the decision of the President
and his decision shall be final

(2) Before giving any decision on any such
guestion, the President shall obtain the
opi nion of the El ection Comm ssion and
shal | act according to such opinion

Article 105 provides for powers, privileges and
immunities of the menbers of Parliament. It is the
nost i nportant provision as to the controversy
rai sed in the present proceedings, and may be
guot ed i n _extenso;

105. Powers, privileges, etc., of the

Houses of Parlianment and of the

menbers and comittees thereof.\027

(1) Subject to the provisions of this
Constitution and to the rules and
standi ng orders regulating the procedure

of Parlianent, there shall be freedom of
speech in Parlianent.

(2) No nenber of Parlianent shall be

liable to any proceedings in any court in
respect of any thing said or any vote given
by himin Parlianent or any comittee
thereof, and no person shall be so-liable
in respect of the publication by or under
the authority of either House of

Parlianment of any report, paper, votes or
pr oceedi ngs.

(3) In other respects, the powers,
privileges and i mmunities of each House

of Parlianment, and of the menbers and

the committees of each House, shall be
such as may fromtine to tine be defined
by Parlianment by law, and, until so
defined, shall be those of that House and
of its nenbers and comm ttees

i medi ately before the coming into force of
section 15 of the Constitution (Forty-fourth
Amendnent) Act, 1978.

(4) The provisions of clauses (1), (2) and

(3) shall apply in relation to persons who

by virtue of this Constitution have the

right to speak in, and otherw se to take

part in the proceedi ngs of, a House of
Parliament or any comittee thereof as

they apply in relation to nenbers of

Par | i ament . (enphasi s suppli ed)

Articles 107-22 contain provisions as to

| egi sl ative procedure. Article 118 enables both the
Houses of Parlianent to nake Rules for regul ating
procedure and conduct of business. Article 121

puts restriction on discussion in Parliament in
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respect of conduct of any Judge of the Suprene
Court or of a High Court in the discharge of his
duties. Article 122 prohibits courts frominquiring
into or questioning the validity of any proceedings
in Parliament on the ground of irregularity of
procedure. It reads thus;
122. Courts not to inquire into proceedings
of Parlianent.\027 (1) The validity of any
proceedings in Parlianment shall not be called
in question on the ground of any alleged
irregularity of procedure.
(2) No officer or menber of Parlianment in whom
powers are vested by or under this
Constitution for regulating procedure or the
conduct of business, or-for naintaining order,
in Parliament shall be subject to the
jurisdiction of any court in respect of the
exerci se by himof those powers.

(enphasi s suppl i ed)

EXPULSI ON-OF MEMBERS BY PARLI ANVENT

There are certain i nstances wherein | ndian
Parliament has exercised the power of expulsion of its
menbers.

The first case which canme up for consideration
before Parlianent was of M. H G Muidgal, a Menber of
Lok Sabha. He suppressed certain material facts as to his
relationship with the Bonbay Bul li on Association. A
Comm ttee of Enquiry found the charges proved and
cane to the conclusion that the conduct of the Hon’' ble
Menber was ' derogatory of the dignity of the House
i nconsistent with the standard which Parlianent is
entitled to expect fromits nenbers’.

Wi | e addressing the House, the then Prine
M ni ster Pandit Jawaharlal Nehru referred to the work of
Sir Erkskine May, Article 105(3) of the Constitution and
practice in the British House

But Pt. Nehru, in ny opinion, rightly added;
"Apart fromthat, even if the Constitution had
made no reference to this, this House as a
soverei gn Parliament rmust have inherently the
right to deal with its own problens as it chooses
and | cannot imagi ne anybody doubting that
fact".

(enphasi s suppli ed)

Regar di ng approach of House in such cases, he
sai d;

"Indeed, | do not think it is normally
possi ble for this House in a sense to convert
itself into a court and consider in detail the
evidence in the case and then conme to a
decision. O course : the House is entitled to do
so : but it is normally not done : nor is it
consi dered, the proper procedure".

He then st ated;

"The question arises whether in the

present case this should be done or sonething
else. | do submit that it is perfectly clear that
this case is not even a case which nmight be
cal l ed a margi nal case, where people may have
two opi nions about it, where one nmay have

doubts if a certain course suggested is much
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too severe. The case, if | may say so, is as bad
as it could well be. 1f we consider even such a

case as a narginal case or as one where
perhaps a certain amount of laxity might be
shown, | think it will be unfortunate froma
variety of points of view, nmore especially
because, this being the first case of its kind
com ng up before the House, if the House does
not express its will in such matters in clear
unanbi guous and forceful terms, then doubts
may very well arise in the public mind as to
whet her the House is very definite about such
matters or not. Therefore, | do submit that it
has becone a duty for us and an obligation to
be clear, precise and definite. The facts are
cl ear and precise and the decision should al so
be clear and precise and unanbiguous. And I
subm t the decision of the House shoul d be,
after accepting the finding of this report, to
resol ve t'hat the Menber should be expelled
fromthe House".

A notion was then noved to expel M. Midga

whi ch was accepted by the House and M. Mudgal was
expel | ed.

Li kewi se, power of expul sion was exerci sed by
Parl i ament agai nst. M. Subramanyam Swami ( Rajya
Sabha) and Ms. Indira Gandhi (Lok Sabha). The power
was al so exercised in case of expulsion from Legislative
Assenbl i es of various States.

Kaul and Shakhder in their book 'Practice and
Procedure of Parlianent’, (5th Edn., p.262), stated;
Puni shment of Menbers: In the case

of its own nenbers, two other

puni shments are al so avail able to the

House by which it can express its

di spl easure nore strongly than by

adnoni tion or reprimand, nanely,

suspensi on fromthe service of the House

and expul si on.

EXPULSI ON OF MEMBERS AND COURTS

Concrete cases have al so cone before |ndian
Judi ci ary agai nst orders of expul sion passed by the
Legi sl ature. Let us consider |eading decisions on the
poi nt .

So far as this Court is concerned, probably this is
the first case of the type and, therefore, is of extreme
i nportance. Few cases, which had cone up for
consideration earlier did not directly deal w th expul sion
of menbership from Legislature. As already noted above,
though in sone cases, Parlianent had taken an action of
expelling its nmenbers, the aggrieved persons had not
approached this Court?.

The first case which cane to be decided by the
Constitution Bench of this Court was MS. M Sharma v.
Shri Sri Krishna Sinha & Ors., 1959 Supp (1) SCR 806
AR 1959 SC 395 (' Searchlight’ for short). The petitioner,
who was Editor of English daily newspaper 'Searchlight’
publ i shed unedited proceedi ngs of the Assenmbly. The
Legi sl ative Assenbly issued a notice for violating privilege
of the House and proposed to take action. The petitioner
chal | enged the proceedings inter alia contending that
they were in violation of fundanmental right of free speech
and expression guaranteed under Article 19 (1)(a) read
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with right to life under Article 21 of the Constitution
Considering Article 194(3) [which is pari materia to

Article 105(3)] of the Constitution, and referring to

English Authorities, Das, CJ observed (for the ngjority);
The result of the foregoing di scussion,

therefore, is that the House of Conmpbns had

at the commencenent of our Constitution the

power or privilege of prohibiting the

publication of even a true and faithful report of

the debates or proceedings that take place

within the House. A fortiori the House had at

the relevant time the power or privilege of

prohi biting the publicatiion of an inaccurate or

gar bl ed version of such debates or

proceedi ngs. The latter part of Art. 194(3)

confers all these powers, privileges and

i Mmunities on the House of the Legislature of

the States, as Art. 105(3) does on the Houses

of Parliament.

On the construction of Article 194(3), H's Lordship
st at ed;
Qur Constitution clearly provides that unti
Parliament or the State Legislature, as the case
may be, makes a | aw defining the powers,
privileges and i mmunities of the House of
Commons as at the date of the comrencenent
of our Constitution and yet to deny themthose
powers, privileges and imunities, after
finding that the House of Commons had them at
the relevant time, will be not to interpret the
Constitution but to re-nake it. Nor do we share
the viewthat it will not be right to entrust our
Houses with these powers, privileges and
imunities, for we are well persuaded that our
Houses, |ike the House of Commons, will
appreci ate the benefit of publicity and will not
exerci se the powers, privileges and i munities
except in gross cases.
(enphasi s suppli ed)

Har moni ously interpreting and reconciling Articles
194(3) and 19(1)(a), the Court held that in respect of
parlianmentary proceedings, Article 19(1)(a) had no
application.

It is thus clear that Searchlight had nothing to do
wi th expul sion of a menber, though it was relevant so far
as construction of Article 194(3) was concerned.

Anot her | eadi ng case of this Court was Powers,
Privileges and Immunities of State Legislatures, Article 143
of the Constitution, Re (' Keshav Singh' for short),; (1965) 1
SCR 413 : AIR 1965 SC 745. Though Keshav Singh was
not a case of expulsion of a menber of Legislature, it is
i mportant as in exercise of ’advisory opinion under
Article 143 of the Constitution, a | arger Bench of seven
Judges consi dered various questions, including powers,
privileges and inmunities of the Legislature.

In that case, K, who was not a nenber of the
House, published a panphlet. He was proceeded agai nst
for contempt of the House and breach of privilege for
publ i shing a panphlet and was sent to jail. Kfiled a
petition for habeas corpus by engaging S as his advocate
and a Division Bench of two Judges of the Hi gh Court of
Al | ahabad (Lucknow Bench) released himon bail. The
Assenmbly passed a resolution to take in custody K, S as
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al so two Hon’ bl e Judges of the High Court. Both the
Judges instituted a wit petition in the H gh Court of
Al l ahabad. A Full Court on judicial side admitted the
petition and granted stay agai nst execution of warrant of
arrest against Judges. |In the unusual and extraordinary
ci rcunmst ances, the President of India nade reference to
this Court under Article 143 of the Constitution

One of the questions referred to by the President
related to Parlianmentary privileges vis-‘-vis power of
Court. It read thus;

(4) VWet her, on the facts and
circunst ances of the case, it was conpetent
for the Full Bench of the H gh Court of Utar
Pradesh to entertain and deal with the
petitions of the said two Hon' bl e Judges and
M. B. Sol omon, Advocate, and to pass interim
orders restraining the Speaker of the
Legi sl ative Assenbly of Uttar Pradesh and
ot her respondents to the said petitions from
i mpl enentiing the aforesaid direction of the
said Legislative Assenbly.

Bef ore considering the anmbit and scope of Article

194(3) and jurisdiction of the Legislature and the power
of judicial review of the H gh Court under Article 226, the
| earned Chief Justice gave a gol den advice stating;

In coming to the conclusionthat the
content of Art. 194(3) nust ultimtely be
determ ned by courts and not by-the
| egi sl atures, we are not unm ndful of the
grandeur and mmjesty of —the task whi ch has
been assigned to the Legislatures under the
Constitution. Speaking broadly, all the
| egi sl ative chanbers in our country today are
playing a significant role in the pursuit of the
i deal of a Welfare State which has been pl aced
by the Constitution before our country, and
that naturally gives the |egislative chanbers a
hi gh place in the nmaki ng of history today. The
Hi gh Courts also have to play an equally
significant role in the devel opment of the rule
of law and there can be little doubt that the
successful working of the rule of lawis the
basi ¢ foundation of the denocratic way of life.
In this connection it is necessary to renenber
that the status, dignity and inportance of
these two respective institutions, the
Legi sl atures and the Judi cature, are derived
primarily from’'the status dignity and
i nportance of the respective causes that are
assigned to their charge by the Constitution
These two august bodies as well as the
Executive which is another inportant
constituent of a denocratic State, nust
function not in antinovel nor in a spirit of
hostility, but rationally, harnmoniously and in
spirit of understanding within their respective
spheres, for such harnoni ous wor ki ng of the
three constituents of the denocratic state
alone will help the peaceful devel opnment,
growm h and stabilization of the denocratic way
of life in this country.

But when, as in the present case, a
controversy arises between the House and the
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H gh Court, we nust deal with the probl em
objectively and inpersonally. There is no
occasion to inport heat into the debate or
di scussion and no justification for the use of
strong | anguage. The problem presented to us
by the present reference is one of construing
the relevant provisions of the Constitution and
though its consideration nmay present sone
difficult aspects, we nmnust attenpt to find the
answers as best as we can. In dealing with
a dispute like the present which concerns the
jurisdiction, the dignity and the independence
of two august bodies in a State, we nust
remenber that the objectivity of our approach
itself may incidentally be on trial. It is,
therefore, in a spirit of detached objective
enquiry which is the distinguishing feature of
judicial process that we propose to find
solutions to the questions franed for our
advi sory ‘opinion.. If ultinmately we cone to the
concl usion that the view pressed before us by
M. Setalvad for the H gh Court is erroneous,
we woul d not hesitate to pronounce our verdict
agai nst that view. “On the other hand, if we
ultimately cone to/the conclusion that the
claimmade by M. Seervai for the House
cannot, be sustained, we would not falter to
pronounce our verdict accordingly. ~In dealing
wi th probl ens of this inportance and
significance, it is essential that we should
proceed to di scharge our duty w thout fear or
favour, affection or ill-will and with the ful
consci ousness that it is our solemm obligation to
uphol d the Constitution and the | aws.
(enphasi s suppli ed)
Then anal yzing Article 194(3), the Court stated;
That takes us to clause (3). The first part
of this clause enpowers the Legisl atures of
States to nmake | aws prescribing their powers,
privileges and inmunities; the latter part
provides that until such |laws are nade, the
Legislatures in question shall enjoy the sane
powers, privileges and immunities which the
House of Commobns enjoyed at the
comencenent of the Constitution. The
Constitution-makers nust have thought that
the Legislatures would take some time to make
laws in respect of their powers, privileges and
imunities. During the interval, it was clearly
necessary to confer on themthe necessary
powers, privileges and imunities. There can
be little doubt that the powers, privileges and
i Mmunities which are contenplated by cl. (3),
are incidental powers, privileges and
i munities which every Legislature nust
possess in order that it may be able to function
effectively, and that explains the purpose of
the latter part of clause (3).

This clause requires that the powers,
privileges and i mmunities which are clai ned
by the House nust be shown to have subsi sted
at the commencenent of the Constitution, i.e.
on January 26, 150. It is well-known that out
of a large number o privileges and powers
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whi ch the House of Commons claimed during

the days of its bitter struggle for recognition
some were given up in course of tinme, and

some virtually faded out by desuetude; and

so, 1in every case where a power is clained, it
i S necessary to enquire whether it was an
exi sting power at the relevant tine. It nust

al so appear that the said power was not only
claimed by the House of Commons, but was

recogni sed by the English Courts. It would
obviously be idle to contend that if a particular
power which is claimed by the House was

clai med by the House of Commons but was not

recogni sed by the English courts, it would stil

be uphel d under the latter part of clause (3)

only on the ground that it was in fact clained

by the House of Conmons. |n other words,
the inquiry which is prescribed by this clause
is : is the power in question shown or proved

to have subsisted in the House of Conmons at
the relevant time ?

It would be recalled that Art. 194(3)
consists of two parts. The first part empowers
the Legislature to/define by law fromtinme to
time its powers, privileges and i munities,
whereas the second part provides that unti
the | egislature chooses so to define its powers,
privileges and inmunities, its powers,
privileges and i munities would be those of
t he House of Commons of the Parliament of
the United Kingdom and of its nmenbers and
comm ttees, at the commencenent of the
Constitution. M. Seervai’s argument i's that
the latter part of Art. 194(3) expressly provides
that all the powers which vested inthe House
of Commons at the relevant tinme, vest in the
House. This broad claim however, cannot be
accepted in its entirety, because there are
some powers which cannot obvi ously be
cl ai med by the House. Take the privilege of
freedom of access which is exercised by the
House of Commons as a body and through its
Speaker "to have at all tinmes the right to
petition, counsel, or renmonstrate with their
Sovereign through their chosen representative
and have a favorable construction placed on
his words was justly regarded by the
Commons as fundanental privilege". It is
hardly necessary to point out that the House
cannot claimthis privilege. Simlarly, the
privilege to pass acts of attainder and the
privilege of inpeachnent cannot be cl ai ned by
the House. The House of Conmpons al so
clains the privilege in regard to its own
Constitution. This privilege is expressed in
three ways, first by the order of new wits to
fill vacancies that arise in the Commons in the
course of a parlianent; secondly, by the
trial of controverted elections; and thirdly, by
determ ning the qualifications of its nmenbers
in cases of doubt. This privilege again
adnm ttedly, cannot be clainmed by the House.
Therefore, it would not be correct to say that
an powers and privil eges which were possessed
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by the House of Commpbns at the relevant tine
can be claimed by the House.

Referring to conflict between two august organs of
the State and conplinmenting the solution adopted by
themin England, the | earned Chief Justice said;
It has been common ground between the
Houses and the courts that privilege depends
on the "known | aws and customns of
Parlianment", and not on the ipse dixit of either
House. The question in di spute was whet her
the law of Parliament was a "particular” |aw or
part of the common lawinits wi de and
extended sense, and in the fornmer case
whet her it was a superior |aw which overrode
the common law. Arising out of this question
anot her item of controversy arose between the
courts and the Parliament and that was
whet her a matter of privilege should be judged
sol ely by the House which it concerned, even
when the rights of third parties were involved,
or whether it might in certain cases be
decided in the courts, and, if so, in what sort
of cases. The points of view adopted by the
Parlianment and the /courts appeared to be
irreconcilable. The courts clained the right
to decide for thenselves when it becane
necessary to do 'so in proceedi ngs brought
before them questions in relation to the
exi stence or extent of these privil eges,
wher eas both the Houses clained to be
excl usive judges of their own privil eges.
Utimtely, the two points of View were
reconciled in practice and a sol ution
acceptable to both he parties was gradually

evol ved. This solution which is nmarked out
by the courts is toinsist on their right in
principle to decide all questions of privilege

arising in litigation before them wth certain
| arge exceptions in favour of parliamentary
jurisdiction. Two of these are the exclusive
jurisdiction of each House over its own internal
proceedi ngs, and the right of either House to
conmit and punish for contenpt. May adds

that while it cannot be claimed that either
House has formally acquiesced in this
assunption of jurisdiction by the courts, the
absence of any conflict for over a century nmay
indicate a certain neasure of tacit acceptance.
In other words, ’'the question about the

exi stence and extent of privilege is generally
treated as justiciable in courts where it
becomes rel evant for adjudication of any

di spute brought before the courts.

In regard to punishnent for contenpt, a
simlar process of give and take by convention

has been in operation and gradually a
| arge area of agreement has, in practice, been
evol ved. Theoretically, the House of Conmons

clains that its admitted right to adjudicate on
breaches of privilege inplies in theory the
right to deternine the existence and extent of
the privileges themselves. It has never
expressly abandoned this claim On the other
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hand, the courts regard the privil eges of
Parlianment as part of the law of the |and, of

whi ch they are bound to take judicia
notice. They consider it their duty to decide

any question of privilege arising directly or
indirectly in a case which falls within their
jurisdiction, and to decide it according to their
own interpretation of the law. Naturally, as
aresult of this dualismthe decisions of the
courts are not accepted as binding by the

House in matters of privilege, nor the decision
of the House by the courts; and as My points

out, on the theoretical plane, the old dualism
remai ns unresolved. |In practice, however,

“"there is much nore agreenent on the nature

and principles of privilege than the deadl ock

on the question of “jurisdiction wuld | ead one

to expect"” and May descri bes these genera
conclusions in the follow ng words :

(1) It seens to be recognized
that, for the purpose of
adj udi cating on questions of
privilege, neither House-is by
itself entitled to/claimthe

supremacy over  the ordinary
courts of justice which was
enj oyed by the undi vi ded Hi gh

Court of Parlianent. The

supremacy of Parlianent,

consi sting of the King and

the two Houses, is a |legislative
supremacy whi ch has nothing to

do with the privilege jurisdiction
of either House acting singly.

(2) It is admtted by both
Houses that, since neither House
can by itself add to the | aw,
neit her House can by its own
decl aration create a new privil ege.
This inplies that privilege is
objective and its extent
ascertainable, and reinforces the
doctrine that it is known by the
courts.

On the other hand, the courts
adm t\ 027

(3) That the control of each
House over its interna
proceedi ngs i s absol ute and
cannot be interfered with by the
courts.

(4) That a comittal for
contenpt by either House is in
practice within its exclusive
jurisdiction, since the facts
constituting the all eged contenpt
need not be stated on the warrant
of committal.

Paying tribute to English genius, the |earned Chief
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Justice proceeded to observe;

It is atribute to the remarkable English

genius for finding pragnmatic ad hoc sol utions

to problenms which appear to be irreconcil able

by adopting the conventional nethod of give

and take. The result of this process has been
in the words of May, that the House of

Conmons has not for a hundred years

refused to subnmit its privileges to the decision
of the courts, and so, it may be said to have
given practical recognition to the jurisdiction
of the courts over the existence and extent of
its privileges. On the other hand, the courts
have al ways, at any rate in the |ast resort,
refused to interfere inthe application by the
House of any of its recognized privileges. That
broadly stated, is, the position of powers and
privileges clained by the House of Commons.

Construing Article 212 in its proper perspective and
drawi ng distinction between 'irregularity’ and "illegality’,
the Court stated;

Art. 212(1) nmakes a provision which is
relevant. It lays down that the validity of any
proceedings in the Legislature of a State shal
not be called in question on the ground of any
alleged irregularity of procedure. Art.

212(2) confers imunity on the officers and
menbers of the Legislature in whom powers
are vested by or under the Constitution for
regul ati ng procedure or the conduct of

busi ness, or for maintaining order, in the
Legi sl ature from bei ng subject to the
jurisdiction of any court in respect of the
exercise by himof those powers. Art. 212(1)
seens to nmake it possible for a citizen to call in
guestion in the appropriate court of | aw t he
validity of any proceedi ngs inside the

| egi sl ative chanber if his case is that the said
proceedi ngs suffer not fromnere irregularity

of procedure, but froman illegality. If the
i mpugned procedure is illegal and
unconstitutional, it would be open to be

scrutinised in a court of law, though such
scrutiny is prohibited if the conplaint against
the procedure is no nore than this that the
procedure was irregular. That again is another
i ndi cati on which may afford sonme assi stance

in construing the scope and extent of the
powers conferred on the House by Art. 194(3).

Advi sory opinion of this Court in Keshav Singh thus
is of extreme inportance. Though it did not deal with the
guestion of expulsion directly or even indirectly, it
interpreted the relevant and material provisions of the
Constitution relating to the powers, privil eges and
i munities of Parlianent/State Legislature keeping in
view the powers, privileges and i munities enjoyed by
the British Parlianent.

Let us now consider few H gh Court decisions on
the point which are directly on the point.

In Raj Narain v. Atnmaram Govind & Anr., AIR 1954
Al'l 319, the petitioner who was an el ected representative
of the Legislative Assenbly of Uttar Pradesh wanted to
nove a notion in connection with forcible renoval by
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police of three teachers who were on hunger-strike.
Per m ssion was not granted by the Speaker. The
petitioner, however, continued to 'disturb’ proceedi ngs of
the House and by use of ’'mininumforce , he was

renoved fromthe House. The Conmittee of Privileges

consi dered the conduct of the petitioner and resolved to
suspend him The petitioner challenged the resolution in
the H gh Court of Allahabad under Article 226 of the
Constitution.

Both the Judges forming the Division Bench
ordered di smssal of the petition by recording separate
reasons. Sapru, J. conceded that w thdrawal of a
menber formthe House even for a brief period was a
serious matter both for the menber as well as for his
constituency but disciplinary or punitive action for
di sorderly behavi our of a menber could be taken
Mukherji, J. took the sane view. H's Lordship further
held that ’'the House is the sole Judge of its own
privileges’.

I'n Yeshwant Rao Meghawal e v. Madhya Pradesh
Legi sl ative Assenbly & Ors., AIR 1967 MP 95, the
petitioner obstructed the proceedings in the House,
junped on the dias and assaulted the Deputy Speaker
A notion of expul sion of the petitioner was noved and
was passed. The petitioner challenged the action by
approachi ng the Hi gh Court under Article 226 of the
Constitution.

It was contended on behal f of the petitioner that the
House of Commons has the right to provide for its own
constitution and power to fill vacancies. And it was
because of that power that it could expel a nenber.

Since the Legislative Assenbly of MP. had no such right,
it could not expel a nenber.

The Court, however, negatived the contention, ' It
observed that though Indian Legislature has no right to
provide for its own conposition nor for filling of vacancies

in the House, nor to try election/disputes, nevertheless it
has power to expel a nenber for proper functioning,
protection and sel f-preservation. The Court noted that as
held by the Privy Council, even Col onial Legislatures have
such power.

In my opinion, by holding so, the Division Bench
has not commtted any error of |aw nor the observations
are inconsistent with settled | egal position

I must rmake mention of a Full Bench decision of the
H gh Court of Punjab & Haryana in Hardwari Lal v.

El ecti on Comm ssion of India, ILR (1977) 2 P & H 269
(FB). The Hi gh Court was expressly and specifically
call ed upon to decide whether a State Legislature has
power to expel its nenber. A Bench of five Judges
exhaustively considered the question in detail. Wereas
the majority negatived such right, the mnority ruled

ot herwi se and upheld it. The petitioners heavily relied
upon the reasons recorded and concl usi ons reached by
Sandhawal ia, J. (mpjority view). The respondents, on the
ot her hand, strongly adverted to observations and

consi derations of Narula, CJ (minority view). It would,
therefore, be appropriate if | deal with both the view
poi nt s.

The | earned Chief Justice firstly considered the
scope and applicability of clause (3) of Article 194 [sim | ar
to clause (3) of Article 105] of the Constitution and held
that to determ ne whether a particular privilege falls in
the exceptional category or not is that as soon as a
particular privilege is clained by the Legislature and is
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di sputed or contested, it nust be inquired whether such

a privilege was available to the House of Commobns on
January 26, 1950, and then to deci de whether the said
privilege is or is not compatible or consistent with the
provisions of the Constitution. |If it is not inconsistent
with the provisions of the Constitution, it can be clai ned
by the Legislature under Article 194(3).

It was, therefore, held that "whenever it is found
that the Conmons did enjoy a particular privilege, power
or immunity at the relevant tinme, it nust be deemed to
have been witten with pen and ink in clause (3) of Article
194, and it is only when a dispute arises whether in the
nature of things the particular privilege or power can
actually be expressed, clainmed or enjoyed that the Court
will scrutinize the matter and without deleting the sane
fromthe list hold that notw thstandi ng the power or
privilege being there it cannot-be exercised, either
because it is humanly inpossible to do so or because the
ext ensi on of the privilege of the Commons woul d
contravene sonme express or special provision of the
Constitution".

Regardi ng the nmain question as to the right of the
Legi slature to expel a nenber, it was admitted that
I ndi an Legislature had no privilege to provide for its own
conposition, but it is no ground to deny the right to the
House to expel a nmenber as a neans of puni shnent for
m sconduct. Referring to a series of cases, it was held
that "independent of 'the power and privilege of the House
of Commons to constitute itself it did have and exercised
at the time of comng.into force of our Constitution the
power to expel its nmenbers by way of puni shnent for
m sconduct or for breach of privilege or for conmtting
contenpt of the House."

The majority, on the other hand, took a contrary
vi ew. Sandhawalia, J., considering historical devel opnent
of law as to parlianmentary privil eges, observed;

In the context of an unwitten
Constitution in England, the House of
Conmons has undoubtedly cl ai ned and
enjoyed the privilege of providing for and
regulating its own Constitution fromthe very
earliest times. This privilege in terns and in
effect inplies and includes all powers to
control the conposition of the House and to
determine the identity of its nenbership

Unfortunately, however, having held so, the
maj ority adopted an incorrect approach thereafter.
Though this Court in Keshav Singh held that the privilege
enj oyed by the House of Commons in England in regard
to its constitution had been expressed in three ways;
nanel y;
(i) by the order of newwits to fill vacancies
that arise in the Cormons in the course
of a Parlianent;
(ii) by the trial of controversial elections; and
(iii) by determ ning the questions of its
menbers in cases of doubt;
\027the H gh Court (mejority) added one nore category
(expul sion of a menmber) stating that the power of
expul sion was anot her exanple (fourth category) of the
power to the House to deternmine its own conposition
Descri bi ng anci ent English precedents as 'not only
wast ef ul but dangerous’, the najority concl uded;
"The uncanal i sed power of expulsion in
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the House of Commopns stens fromits ancient
and peculiar privileges of determining its own
conposition which in turn arises for |ong
hi stori cal reasons and because of the
unwitten Constitution in England."

(enphasi s suppli ed)

Wth respect, the majority was not right in comng

to the aforesaid conclusion and | amunable to read | ega
position as envi saged by Sandhawalia, J.

In K Anbazhagan & Ors. V. Secretary, Tanm | Nadu
Legi sl ative Assenbly, Madras & Ors., AIR 1988 Mad 275,
sone of the menbers of Tam | Nadu Legislative Assenbly
were expelled for burning the Constitution considering

t he conduct as unworthy of nmenbers of Legislative
Assenbly. The action was challenged in the H gh Court.

A contention simlar to one raised in Yeshwant Rao

was raised that sincethe Tam | Nadu Legislative

Assenbly had no right to provide for its constitution or
conpositiion, it had no right to expel a nmenber since a

ri ght to expela menber flows froma right to provide for
conposition of the House.

The Court observed that in Keshav Singh, it was

hel d by the Suprenme Court that Indian Legislatures have
no privilege to provide for its own constitution. But it
rightly proceeded to consider the controversy by
observing that the question was whether the power of
expul si on exercised by the House of Commobns was to be
"whol | y and excl usively treated as a part of the privilege
inregard to its constitution’. ~Then considering English
authorities and various ot her deci sions on the point; the
Court held that such power was possessed by the
Legi sl ature and was avail abl e in appropri ate cases.

In nmy judgment, the right to expel a nenber is

di stinct, separate and independent of right to provide for
the due constitution or conposition-of the House and

even in absence of such power or prerogative, right of
expul sion is possessed by a Legislature (even a Colonia
Legi sl ature), which in appropriate cases can be exercised.
| am al so supported in taking this view fromthe

di scussion the Constituent Assenmbly had and the fina
deci si on taken.

When the provisions relating to powers, privileges

and immunities of Parliament and State Legi sl atures

were considered by the Constituent Assenbly, conflicting
vi ews were expressed by the Hon' ble Menbers. One view
was in favour of meking such provisions exhaustive by
incorporating themin the Constitution. The other view,
however, was to include few specific and express rights'in
the Constitution and to adopt the rest as were available
to House of Commons in Engl and.

The relevant discussion throws |ight on different

vi ews expressed by the Menbers of Assenbly. On May

19, 1949, when the matter cane up for consideration

Shri Al l adi Krishnaswam Ayyar stated;

Shri Al ladi Krishnaswam Ayyar

(Madras : General) : Sir, inregard to the article

as it stands, two objections have been raised,

one based upon sentinent and the other upon

the advisability of making a reference to the

privileges of a House in another State with

whi ch the average citizen or the nmenbers of

Parliament here may not be acquainted with.

In the first place, so far as the question of

sentiment is concerned, | mght share it to
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sone extent, but it is also necessary to
appreciate it fromthe practical point of view
It is common know edge that the w dest
privileges are exerci sed by nenbers of
Parliament in England. |If the privileges are
confined to the existing privileges of |egislature
in India as at present constituted, the result
will be that a person cannot be punished for
contenpt of the House. The actual question
arose in Calcutta as to whether a person can
be puni shed for contenpt of the provincia

| egi slature or other legislatures in this country.
It has been held that there is no power to
puni sh for contenpt any person who is guilty

of contenpt of the provincial or even the
Central Legislature, whereas the Parliament in
Engl and has the inherent-right to punish for
contenmpt.  The question arose inthe

Dom ni ons ‘and -t he Col onies and it has been
hel d t hat by reason of the wide wording in the
Austral i an _Commonweal th Act as well as in

t he Canadi an Act the Parlianment in the both

pl aces have powers sinilar to the powers
possessed by the Parlianent in England and
therefore have the/right to punish for
contenpt. Are you going to deny to yourself
that power? That is the question

I will deal with the second objection. |If

you have the tinme and if you have the |eisure
to fornmulate all the privileges in a
conpendious form it will be well and good. |
believe a Comittee constituted by the

Speaker on the legislative side found very
difficult to forrmulate all the privil eges, unless
they went in detail into the whol e working of
parlianmentary institution in England and the
time was not sufficient before the |egislature
for that purpose and accordingly the

Committee was not able to give any effective
advice to the Speaker in regard to this matter.
| speak subject to correction because | was
present at one stage and was not present at a

| ater stage. Under these circunstances |
submit there is absolutely to question of infra
dig. We are having the English | anguage. W
are having our Constitution in the English

| anguage side by side with Hndi for the time
being. Wiy object only to reference to the
privileges in England?

The other point is that there is nothing to
prevent the Parlianent fromsetting up the
proper machinery for formulating privileges.
The article | eaves wi de scope for it. "In other
respects, the privileges and i munities of
nmenbers of the Houses shall be such as nay
fromtime to time be defined by Parliament by
law and, until so defined, shall be such as are
enj oyed by the nenbers of the House of

Commons of the Parlianment of the United

Ki ngdom at the commencenent of this
Constitution". That is all what the article says.
It does not in any way fetter your discretion
You may enlarge the privileges, you may
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curtail the privileges, you nay have a different
kind of privileges. You may start on your own
journey wthout reference to the Parlianent of
Geat Britain. There is nothing to fetter the

di scretion of the future Parlianent of India.

Only as a tenporary neasure, the privil eges of

the House of Commobns are nmde applicable to

this House. Far fromit being infra dig, it

subordi nates the reference to privileges

obt ai ned by the nmenbers of Parlianent in

Engl and to the privil eges which may be

conferred by this Parlianment by its own

enactments. Therefore there is no infra dig in

the wording of class (3).

This practice has been followed in

Australia, in Canada and in other Dom nations

with advantage and it has secured conplete
freedom of speech and al so the omni pot ence of

the House in every respect. Therefore we need

not fight shy of borrowing to this extent, when

we are borrowing the English | anguage and

when we are using constitutional expressions

whi ch are common to Engl and. You are saying

that it will be the same as those enjoyed by the
menbers of the House of Conmons. It is far
fromthat. Today the Parliament of the United

Ki ngdom i s exercising sway over Great Britain

over the Dom nions and others. To say that

you are as good as Geat Britainis not a badge

of inferiority but an assertion of your own self-
respect and al so of the omi potence of your
Parliament. Therefore, | submit, Sir, there is
absolutely no force in the objection made as to
the reference to the British Parlianment. Under
these circunstances, far fromthis article being
framed in a spirit of servility or slavery or
subjection to Britain, it is franed in a spirit of
sel f-assertion and an assertion that our

country and our Parlianment are as great as the
Parliament of Great Britain.

It is thus clear that when draft Article 85 (Present
Article 105) was considered, different viewpoints were
before the House. It was al so aware of various
Constitutions, particularly, Constitutions of Canada and
Australia. The Menbers expressed their views, nade
suggesti ons and sought anendnments and finally, the
draft Article 85 was approved as anmended.

Li kewi se, when draft Article 169 (Present Article
194) cane up before the House on June 3, 1949, again
the matter was di scussed at |ength.

| would like to refer to in particular the

consi derations wei ghed with the House in the speech of
Hon’ bl e the President, Dr. B.R Anmbedkar, who said,;
The privileges of Parlianent extend, for

instance, to the rights of Parlianment as against
the public. Secondly, they also extend to rights
as agai nst the individual nenbers. For

i nstance, under the House of Conmons’ power

and privileges it is open to Parlianent to

convict any citizen for contenpt of Parlianment

and when such privilege is exercised the
jurisdiction of the court is ousted. That is an

i mportant privilege. Then again, it is opento
Parliament to take action agai nst any individua
menber of Parlianment for anything that has
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been done by hi mwhich brings Parlianent into
di sgrace. These are very grave matters-e.g., to
conmit to prison. the right to lack up a citizen
for what parlianment regards as contenpt of
itself is not an easy matter to define. Nor is it
easy to say what are the acts and deeds of
i ndi vi dual menbers which bring Parliament
i nto disrepute. (enphasi s suppli ed)
He further stated,;
Let ne proceed. It is not easy, as | said,
to define what are the acts and deeds which
may be deened to bring Parlianment into
di sgrace. That woul d require a considerable
amount of discussion and exam nation. That is
one reason why we did not think of
enuner ati ng, these privileges and i munities.
But there is not the slightest doubt in my
mnd and | amsure also in the mnd of the
Drafting Committee that Parlianent nust have
certain privil eges, when that Parlianment woul d
be so nmuch exposed to cal ummy, to unjustified
criticismthat the parlianmentary institution in
this country m ght be brought down to utter
contenpt and may | ose all  the respect which
parlianmentary institutions should have from
the citizens for whose benefit they operate.
| have referred to one difficulty why it has
not been possible to categorise. Now I should
mention sone other difficulties which we have
felt.
It seens to ne, if the proposition was
accepted that the Act itself should enunerate
the privileges of Parlianent, we would have to
follow three courses. One is to adopt themin
the Constitution, nanely to set out in detai
the privileges and imunities of Parlianent
and its nenbers. | have very carefully gone
over May's Parlianentary Practice which is the
source book of know edge with regard to the
i munities and privileges of Parlianent. | have
gone over the index of May's Parlianmentary
Practice and | have noticed that practically 8
or 9 colums of the index are devoted to the
privileges and immunities of Parlianent. So
that if you were to enact a conplete code of the
privileges and inmunities of Parlianent based
upon what May has to say on this subject, |
have not the |east doubt in ny mnd that we

will have to add not |ess than twenty or
twenty-five pages relating to i munities and
privileges of Parlianent. | do not know whet her

the Members of this House would like to have
such a |l arge categorical statenent of privileges
and immunities of Parlianment extending over
twenty or twenty-five pages. That | think is one
reason why we did not adopt that course.

The other course is to say, as has been

said in many places in the Constitution, that
Parliament may make provision with regard to

a particular matter and until Parlianment

nmakes that provision the existing position

woul d stand. That is the second course which

we coul d have adopted. W could have said

that Parlianment may define the privil eges and
imunities of the nenbers and of the body
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itself, and until that happens the privileges

exi sting on the date on which the Constitution

conmes into existence shall continue to operate

But unfortunately for us, as honourable

Menbers will know, the 1935 Act conferred no
privileges and no immunities on Parlianment

and its nenbers. Al that it provided for was a
single provision that there shall be freedom of
speech and no nenber shall be prosecuted for

anything said in the debate inside Parlianent.
Consequently that course was not open

because the existing Parlianment or Legislative
Assenbly possess no privilege and no

i munity. Therefore we could not resort to

that course

The third course open to us was the one

whi ch we have foll owed, nanely, that the

privileges of Parlianent shall be the privileges

of the House of Commons. It seens to ne that

except of the sentinmental objectionto the

reference to the House of Conmons | cannot

see that there is any substance in the

argument that has been advanced agai nst the

course adopted by the Drafting Conmittee. |

theref ore suggest that the article has adopted

the only possible way of doing it and there is

no other alternative way open to us. That being

so, | suggest that this article be adopted in the

way in which we have drafted it.

Thereafter the House deci ded to approve the

provision relating to powers, privileges and i munities of
State Legi sl atures.

The af oresai d di scussion clearly and unequivocal ly

i ndi cates that the Members of the Constitution wanted
Parliament (and State Legislatures) to retain power and
privileges to take appropriate action agai nst any

i ndi vidual nenber for ’'anything that has been done by
him which may bring Parlianment or Legislative Assenbly

into 'disgrace’. In ny opinion, therefore, it cannot be said

that the Founding Fathers of the Constitution were not
aware or never intended to deal with individual misdeeds

of members and no action can be taken by the

Legi sl ature under Article 105 or 194 of the Constitution.
An authority on the 'Constitutional Law of |ndia’

(H-M Seervai) pithily puts this principle in one sentence;
"It is clear, therefore, that the privil eges of

the British House of Comobns were not

conferred on the Indian Legislatures in a fit of

absent m ndedness". (enphasi s suppl i ed)

(Constitutional Law of India; Third Edn.; Vol. 11
para 20- 36)

ORDER OF EXPULSI ON AND JUDI Cl AL REVI EW

The history of relationship between Parlianment and
Courts at Westminister is also marked with conflict and
controversy.

Sir Erskine May rightly coments; "After sone
three and a half centuries, the boundary between the
conpetence of the |law courts and the jurisdiction of the
either House in matters of privilege is still not entirely
det er m ned".

According to the | earned author, the earliest
conflicts between Parliament and the Courts were about
the relationship between the | ex parlianenti and the
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common | aw of England. Both Houses argued that under

the former, they alone were the judges of the extent and
application of their own privil eges, not exani nable by any
court or subject to any appeal. The courts, on the other
hand, professed judicial ignorance of the lex parlianenti.
After sone tine, however, they recognized it, but as a
part of the Law of England and, therefore, wholly within
the judicial notice.

In the middle of the nineteenth century, the conflict,
to the large extent, had been resolved. Qut of both the
clains, (i) whether a privilege existed; and (ii) whether it
had been breached, Parlianment yielded the first to the
courts. In turn, courts recognized right of the House to
t he second.

The question was al so consi dered by Anson (’ The
Law and Custom of the Constitution’, Fifth Edition; Vol. |
pp. 190-99). The learned author considered the causes
of conflict between Houses and Courts. He noted that
the House had asserted that it is the sole judge of the
extent of its privileges’ and the Court had no jurisdiction
in the matter. Courts, onthe other hand, took the stand
that 'when privilege conflicts with rights which they have
it in charge of maintain, they will consider whether the
all eged privilege is authentic, and whether it governs the
case before theni.

Then referring to three | eadi ng cases, (i) Ashby v.
Wiite, (1704) 14 St Tr 695; (ii) St ockdal e v. Hansard,
(1839) 9 Ad & E 1 : 112 ER 1112; and (iii) Bradl augh v.
CGossett, (1884) 12 @BD 271 : 53 LJQB 200\ 027t he aut hor
concl uded;

On the whole, it seens now to be clearly
settled that the Courts will not be deterred
from uphol ding private rights by the fact that
guestions of parliamentary privilege are
i nvol ved in their maintenance; and that, except
as regards the internal regulation of its
proceedi ngs by the House, Courts of Law wll
not hesitate to inquire into alleged privil ege, as
they would into custom and determne its
extent and application

In Hal sbury’s Laws of England, (4th Edition
Rei ssue, Vol. 34; pp. 553-54; paras 1004-05), it has been
st at ed;
1004. The position of the courts of law Each
House of Parlianent has traditionally claimnmed
to be the sole and exclusive judge of its own
privilege and of the extent of that privilege.
The courts of |aw accept the existence of
privileges essential to the discharge of the
functions of the two Houses. |In 1939, all the
privileges required for the energetic discharge
of the Commons’ trust were conceded by the
court without a murmur or doubt; and over
150 years later, the Privy Council confirned
that the courts will not allow any challenge to
be made to what is said or done within the
wal | s of Parliament in perfornmance of its
| egi sl ative functions and protection of its
established privileges. On the other hand, the
courts take the viewthat it is for themto
det erm ne whether a parlianmentary claimto
privilege in a particular case falls within that
area where what is clained is necessary to the
di scharge of parliamentary functions or
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internal to one or other of the Houses, in

whi ch case parliamentary jurisdiction is
exclusive, or whether it falls outside that area,
especially if the rights of third parties are

i nvol ved, where the courts woul d expect to
formtheir own judgnents.

1005. Limts of agreenent regarding
jurisdiction. In spite of the dualism of
jurisdiction between the Houses of Parlianent
and the courts of law, the current neasure of
agreement on the respective spheres of the two
Houses and the courts has, since the m d-

ni neteenth century, prevented the direct
conflicts of earlier years.

Al t hough the Houses have never directly
admtted the claimof the courts of law to
adj udi cate on-matters of privilege, they appear
to recogni ze that neither House is hy itself
entitled to claimthe supremacy whi ch was
enj oyed by the undivided H gh Court of
Parl i ament.

For their part the courts of |aw
acknow edge that the control of each House
over its own proceedings is absol ute and not
subject to judicial jurisdiction; andthe courts
will not interfere with the interpretation of a
statute by either House so far as the
proceedi ngs of the House are concerned.
Neither will the courts inquire into the reasons
for which a person has been adjudged guilty of
contenpt and conmitted by either House,
when the order or warrant upon which he has
been arrested does not state the causes of his
arrest; for in such cases it is presuned that
the order or warrant has been duly issued
unl ess the contrary appears upon the face of
it.

Hol dsworth, in A History of English Law (Vol. |; pp
393-94) rightly observed;

There are two nmaxins or principles which
govern this subject. The first tells us that
"Privilege of Parlianent is part of the |aw of the
| and; " the second that "Each House is the

judge of its own privileges.” Now at first sight
it my seemthat these naxins are
contradictory. |If privilege of Parlianent is part

of the law of the land its neani ng and extent
nmust be interpreted by the courts, just like
any other part of the law, and therefore neither
House can add to its privileges by its own
resolution, any nore than it can add to any

ot her part of the |law by such a resolution. On
the other hand if it is true that each House is
the sole judge of its own privileges, it mght
seem t hat each House was the sole judge as to
whet her or no it had got a privilege, and so
could add to its privileges by its own

resol ution. This apparent contradiction is
solved if the proper application of these two
maxins is attended to. The first maxim

applies to cases |like Ashby v. Wite; (1704) 14
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St Tr 695 and Stockdal e v. Hansard; (1839) 9
Ad & E1 : 112 ER 1112 in which the question
at issue was the existence of a privilege
clainmed by the House. This is a natter of |aw
whi ch the courts must decide, w thout paying
any attention to a resolution of the House on
the subject. The second nmaximapplies to
cases like that of the Sheriff of M ddlesex;
(1840) 11 Ad & E 273 : 113 ER 419 and

Bradl augh v. Gosset; (1884) 12 BD 271 : 53
LJQB 200, in which an attenpt was nmade to
guestion, not the existence, but the node of
user of an undoubted privilege. On this matter
the courts will not interfere because each
House is the sole judge of the question

whet her, when, or how it will use one of its
undoubt ed privil eges.

We have a witten Constitution which confers power
of judicial- review on this Court and on all H gh Courts.
I n exercising power and discharging duty assigned by the
Constitution, this Court has to play the role of a ’sentine
on the qui vive' and it is the solem duty of this Court to
protect the fundanmental rights guaranteed by Part 111 of
the Constitution zealously and vigilantly.

It may be stated that initially it was contended by
the respondents that this Court has no power to consider
a conpl ai nt agai nst_any action taken by Parlianent and
no such conpl aint can ever be entertai ned by the Court.
M. Copal Subramani am appearing for the Attorney
General, however, at a later stage conceded (and | nmay
say, rightly) the jurisdiction of this Court to consider
such conplaint, but submitted that the Court nust
always keep in mnd the fact that the power has been
exerci sed by a co-ordinate organ of the State which has
the jurisdiction to regulate its own proceedings within the
four walls of the House. Unless, ‘therefore, this Court is
convi nced that the action of the House is
unconstitutional or wholly unlawful, it may not exercise
its extraordinary jurisdiction by re-appreciating the
evi dence and material before Parlianent and substitute
its own conclusions for the conclusions arrived at by the
House.

In ny opinion, the subm ssion is well-founded.
This Court cannot be oblivious or unm ndful-of the fact
that the Legislature is one of three organs of the State
and is exercising powers under the same Constitution
under which this Court is exercising the power of judicia
review. It is, therefore, the duty of this Court to ensure
that there is no abuse or m suse of power by the
Legi sl ature wi thout overl ooking another equally
i mportant consideration that the Court is not a superior
organ or an appellate forum over the other constitutiona
functionary. This Court, therefore, should exercise its
power of judicial reviewwi th utnost care, caution and
ci rcunspection.

The principle has been succinctly stated by Sir John
Donal dson, MR in R v. Her Mijesty's Treasury, ex parte
Smedl ey, 1985 B 657, 666 thus;

It \005behoves the courts to be ever
sensitive to the parampbunt need to refrain
fromtrespassing on the province of Parlianent
or, so far as this can be avoi ded, even
appearing to do so. (enphasi s suppli ed)
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| NDI AN PARLI AVMENT HAS NO DUAL CAPACI TY
It was al so urged that Indian Parlianent is one of
the three conponents of the State and it does not have a

"dual capacity’ like the British Parlianent which is not
only "Parlianent’, i.e. legislative body, pure and sinple,
but also "the Hi gh Court of Parlianment’. Since |Indian
Parlianment is not a 'Court of Record’, it has no power,

authority or jurisdiction to award or inflict punishnment
for Contenpt of Court nor it can be contended that such
action is beyond judicial scrutiny.

In this connection, | may only observe that in
Searchlight as well as in Keshav Singh, it has been
observed that there is no doubt that Parlianent/State
Legi sl ature has power to punish for contenpt, which has
been reiterated in other cases also, for instance, in State
of Karnataka v. Union of India, (1977) 4 SCC 608, and in
P. V. Narasimha Rao v. State, (1998) 4 SCC 626. But what
has been held i s that such decision of Parliament/State
Legi slature is not “final and conclusive’. This Court in al
earlier cases held that in view of power of judicial review
under Articles 32 and 226 of the Constitution, the
Supreme Court and Hi gh Courts-have jurisdiction to
decide legality or otherwi se of the action taken by State-
authorities and that power cannot be taken away from
judiciary. There liesthe distinction between British
Parliament and Indian Parlianent. Since British
Parliament is also 'the H gh Court of Parlianent’, the
action taken or decision rendered by it is not open to
chall enge in any court of law. This, in ny opinion, is
based on the doctrine that there cannot be two paralle

courts, i.e. Crown’s Court and also a Court of Parlianment
("the High Court of Parlianment’) exercising judicial power
in respect of one and the sane jurisdiction. Indiais a

denocratic and republican State having awitten
Constitution which is suprene and no organ of the State
(Legi sl ature, Executive or Judiciary) can claim
soverei gnty or suprenmacy over the other. Under the 'said
Constitution, power of judicial review has been conferred
on higher judiciary (Supreme Court and Hi gh Courts).
The said power is held to be one of the 'basic features’ of
the Constitution and, as such, it cannot be taken away
by Parliament, even by an amendrment in the
Constitution. [Vide Sanbamurthy v. State of A P., (1987)
1 SCC 362 : AIR 1987 SC 663; Kesavananda Bharti v.
State of Kerala, (1973) 4 SCC 225 : AIR 1973 SC 1461,
Indira Nehru Gandhi v. Raj Narain, 1975 Supp SCC 1 :
Al R 1975 SC 2299; Mnerva MIls Ltd. V. Union of India,
(1980) 3 SCC 625 : AIR 1980 SC 1789; L. Chandra
Kumar v. Union of India, (1987) 1 SCC 124 : (1987) 1
SCC 124 : (1987) 1 SCR 435, Kihoto Holl ohon v.
Zachil hu, 1992 Supp (2) SCC 651 : AIR 1993 SC 412].

It has, therefore, been held in several cases that an
action of Parlianment/State Legislature cannot claim’tota

imunity’ fromjudicial review. In fact, this argunent
had been put forward in Keshav Singh which was
negatived by this Court. It was opined that an aggrieved

party may invoke the jurisdiction of the Hi gh Court under
Article 226 or of the Suprene Court under Article 32 of
the Constitution. That, however, does not mean that
whi | e exercising extraordinary jurisdiction under the
Constitution, the powers of the courts are absol ute,
unlimted or unfettered. The Constitution which
conferred power of judicial review on the Suprenme Court
and Hi gh Courts, with the sane pen and ink provided

that the validity of proceedings in Parlianent cannot be
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called in question on the ground of 'irregularity in
procedure’. It is, therefore, the duty of this Court to give
effect to the said provision and keeping in view the
[imtation, exercise the power of judicial review.

Moreover, in the instant cases, the Court is called
upon to answer a limted question whether Parlianment
can expel a nenmber. As | have already discussed in
earlier part of this judgnent, even a Colonial Legislature
having limted privil eges possesses the power to expel a
menber if his conduct is found to be not befitting a
menber of Legislature. |If it is so, in my opinion, it goes
wi t hout saying that Indian Parlianment, which has
undoubt edly much nore powers than a Col oni a
Legi sl ature, can take such action and it cannot be
successfully contended that Parliament does not possess
the power to expel a nenber. | am therefore, unable to
uphol d the argunent of the petitioners.

Dl SQUALI FI'CATI'ON AND EXPULSI ON

The petitioners also subnmitted that the |aw rel ating
to disqualification and vacation of seats has been laid
down in Articles 101 to 104 (and 190-93) read with
Schedule X to the Constitution and of the Representation
of the People Act, 1951. Those provisions are 'full and
conplete’. In other words, they are in the nature of
"conpl ete Code’ as to disqualification of nenbership and
vacation of seats covering the field inits entirety. No
power of expul sion de hors the above provisions exists or
is available to any court or authority including
Parliament. The action of Parlianent, hence, is wthout
jurisdiction and is liable to be set aside.

I amunabl e to uphold the contention. As already
di scussed earlier, every |egislative body\027Col oni al " or
Supr eme\ 027possesses power to regulate its proceedi ngs,
power of self-protection, self-preservation and
mai nt enance of discipline. It is totally different and
distinct fromthe power to provide the constitution or
conposi ti on whi ch undoubtedly not possessed by | ndian
Parliament. But every legislative body has power to
regul ate its proceedi ngs and observance of discipline by
its menmbers. In exercise of that power, it can suspend a
menber as al so expel him if the circunstances warrant
or call for such action. It has nothing to do with
di squalification and/or vacation of seat. In fact, a
guestion of expul sion arises when a nenber is not
di squalified, his seat has not becone vacant and but for
such expulsion, he is entitled to act as a nenber of
Par | i ament .

PARLI AMENT HAS NO CARTE BLANCHE POWER

The counsel for the petitioners submtted that every
power has its limtations and power conferred on
Parliament is not an exception to this rule. It has,
therefore, no absolute right to take any action or make
any order it likes. It was stated that this Court has
accepted this principle in several cases by observing that
absol ute power is possible "only in the nmoon' [vide
Ahmedabad St. Xavier’'s College Society & Anr. V. State of
Gujarat & Anr., [(1975) 1 SCR 173 : (1974) 1 SCC 717

AR 1974 SC 1389]. | admit ny inability to express any
opi nion on the larger issue. But | have no doubt and
hold that Parliaemt, like the other organs of the State, is

subj ect to the provisions of the Constitution and is
expected, nay, bound to exercise its powers in
consonance with the provisions of the Constitution. But I
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am unable to hold that the power to expel a nenber is a
carte blanche in nature and Palrianent has no authority

to expel any nenmber. In ny view, Parlianent can take
appropriate action against erring menbers by inposing
appropriate punishments or penalties and expulsion is

one of them | may, however, hasten to add that under

our Constitution, every action of every authority is

subject to | aw as nobody is above |law. Parlianent is not

an exception to this "universal’ rule. It is, therefore, open
to an aggrieved party to approach this Court raising

gri evance against the action of Parlianent and if the

Court is satisfied within the limted paraneters of judicia
review that the action is unwarranted, unlawful or
unconstitutional, it can set aside the action. But it is not
because Parlianment has no power to expel a nmenber but

the action was not found to be in consonance with | aw.

PROCEDURAL | RREGULARI TY : EFFECT

It was then contended that the inpugned actions
taken by Lok Sabha and Raj ya Sabha are illegal and
unconstitutional. It was stated that the inmunity
granted by clause (1) of Article 122 of the Constitution
(" Courts not to inquire into proceedings of Parliament’)
has been nmade expressly limted to "irregularity of

procedure’ and not to substantive illegality or
unconstitutionality. 1f the action taken or order passed is
ex facie illegal, unlawful or unconstitutional, Parlianent

cannot take shelter under Article 122-and prevent

judicial scrutiny thereof. Neither ad hoc Conmittees have
been contenpl ated by the Constitution nor such

conmi ttees have power to . inquire into conduct or

m sconduct of Menbers of Parlianent. Al proceedi ngs,
therefore, have no | egal foundation. They were w thout
jurisdiction or lawful basis and are liable to be ignored
al t oget her.

In this connection, the attention of the Court was
invited to Constituent Assenbly Debates when draft
Article 101 (present Article 122) was di scussed. M.
Kamat h suggested an amendnment in clause (1) of Article
101 by inserting the words "in any court" after the words
"called in question".

Dealing with the anendnent and jurisdiction of

Courts, Dr. B.R Anbedkar stated (CAD : Vol .VIII; pp.
199-201);

Wth regard to the anmendnent of M.
Kamath, | do not think it necessary, because

where can the proceedi ngs of Parlianment be

guestioned in a | egal manner except in a Court?

Therefore, the only place where the

proceedi ngs of Parlianment can be questioned in

a legal manner and |l egal sanction obtained is

the Court. (enphasi s suppli ed)

Ref erence was al so made to Pandit M S. M Sharma v.
Shree Krishna Sinha & Os. (Pandit Sharma 11); (1961) 1
SCR 96 : AIR 1960 SC 1186, wherein a Bench of eight
Hon’ bl e Judges of this Court held that "the validity of the
proceedi ngs inside the Legislature of a State cannot be
called in question on the allegation that the procedure
| aid down by the | aw had not been strictly foll owed".

In Keshav Singh also, this Court reiterated the
above proposition of |aw and stated;
Art. 212(1) makes a provision which is
relevant. It lays down that the validity of any
proceedings in the Legislature of a State
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shall not be called in question on the ground
of any alleged irregularity of procedure. Art.
212(2) confers immunity on the officers and
menbers of the Legislature in whom powers
are vested by or under the Constitution for
regul ati ng procedure or the conduct of

busi ness, or for maintaining order, in the
Legi sl ature from bei ng subject to the
jurisdiction of any court in respect of the
exercise by himof those powers. Art. 212(1)

seens to nake it possible for a citizen to call in
guestion in the appropriate court of law the
validity of any proceedi ngs inside the

| egi sl ative chanber if his case is that the said
proceedi ngs suffer not fromnere irregularity

of procedure, but fromanillegality. If the
i mpugned procedure-is illegal and
unconstitutional, it would be open to be

scrutinised in a court of |aw, though such
scrutiny is prohibited if the conplaint against
the procedure-is no nore than this that the
procedure was irregular. (enmphasi s supplied)

[ See al so Kihoto Hol Il ohan v. Zachillhu & O's., 1992
Supp (2) SCC 651, 711].

The | earned counsel for the respondents have, in ny
opi nion, rightly not disputed the above statenment of |aw
made in the |larger Bench decisions of this Court. They,
however, stated that a Committee was appoi nted by
Parliament, which went into the allegations against the
petitioners. Adequate opportunity had been afforded to
the nenbers and after considering the rel evant nateria
pl aced before it, a decision was taken hol ding them
guilty. The said action was approved by the House and as
such, the law laid down in the above decisions has no
application to the fact-situation and no gri evance can be
nmade agai nst it.

In ny view, the subnission of the respondents
deserves acceptance. Taking into account serious
al | egati ons agai nst sone of the menbers of the House,
Parliament decided to inquire into correctness or
ot herwi se of the charges by constituting an "Inquiry
Comm ttee’ . The menbers were asked to offer their
expl anati on and considering the evidence and materia
on record, the Conmittee appointed by Parlianent
decided the matter. It, therefore, cannot be said that the
case is covered by exceptional part of clause (1) of Article
122. 1t cannot be overl ooked that this Court is exercising
power of 'judicial review, which by its nature limted to
serious infirmties of law or patent illegalities. It cannot,
therefore, enter into sufficiency of naterial before the
authority nor can substitute its own opinion/finding/
deci sion for the opinion/finding/decision arrived at by
such authority. Hence, even if there is any irregularity-in
adopting the procedure or in appreciating evidence by the
Conmittee or in approving the decision by Parlianment, it
squarely falls under the 'protective unbrella’ of Article
122(1) of the Constitution and this Court cannot interfere
with the decision in view of the constitutional protection
granted by the said provision

Nei ther the Committee appointed by Parlianment can
be said to be a 'Court’ stricto sensu, nor it is bound by
technical rules of evidence or procedure. It is nmore in the
nature of 'fact-finding’ inquiry. Since the dignity,
decorum and credibility of Parlianent was at stake, the
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Conmittee was appoi nted which was required to act with

a viewto restore public faith, confidence and honour in
this august body wi thout being inhibited by procedura

i mpedi ment s.

In this connection, it is profitable to refer to Midgal

In that case also, a Cormittee was appointed to inquire
into charges | evel ed agai nst a nenber of Parlianent.
Certain directives were issued to the Committee.
Directive No.2 issued by the Speaker was rel evant and
read thus;

"The Conmittee on the Conduct of a Menber

that has been constituted is a Court of Honour

and not a Court of Law in the strict sense of the
term It is therefore not bound by technica

rules. It has to nould its procedure so as to
satisfy the ends of justice and ascertain the

true facts of the case. I'n Courts of Law,

excessive cross-exam nation eventually turns

into a battle of wits and that should not be the

at nospher'e of a Court of Honour. Here the

effort should be to sinplify the procedure and

to lay down clear rules which ensure

ascertai nnent of Truth, fairplay and justice to

all concerned. | am therefore, of opinion that
normal |y the questions should be put by the

Chai rman and the Menbers but that does not

nean that the counsel appearing in the case is
debarred from putting any questions

what soever. It is open to the Conmittee in the

i ght of particular circunstances, of which they

al one are the best judges, to permt the

counsel to put questions to a witness with the

perm ssion of the Chairman. | feel that this
shoul d nmeet the requirenments of the present
case."

(enphasi s suppli ed)
OBSERVANCE OF NATURAL JUSTI CE

It was al so urged that the Conmittee had not given
sufficient opportunity to the petitioners to defend them
and had not conplied with the principles of natura
justice and fair play. It was submtted that the doctrine of
natural justice is not nerely a matter of procedure but of
subst ance and any action taken in contravention of
natural justice is violative of fundamental rights
guaranteed by Articles 14, 19 and 21 of the Constitution
Ref erence in this connection was made to Maneka
Gandhi v. Union of India, (1978) 1 SCC 248 : AIR 1978 SC
597; Ki hoto Hol ohan and ot her deci sions.

So far as principle of lawis concerned, it-is well-
settl ed and cannot be disputed and is not challenged. In
nmy opini on, however, in the facts of the case, it cannot
successfully be contended that there is breach or non-
observance of natural justice by the Committee. Reading
of the Reports nakes it clear that adequate opportunity
had been afforded to the petitioners and thereafter the
action was taken. Notices were issued to the nmenbers,

CDs were supplied to them evidence of w tnesses was
recorded, defence version was considered and ’findings
and concl usions’ were reached.

So far as the Commttee constituted by the Lok
Sabha is concerned, it stated,;

V. Findings and Concl usi ons
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32. The Committee viewed the VCDs
conprising the rel evant video footage aired on
the ' Aaj Tak’ TV Channel on 12 Decenber
2005, perused the transcripts thereof,
considered the witten statenents submtted
by each of the said ten menbers and their ora
evi dence and al so the oral evidence of Shri
Ani ruddha Bahal, Kumar Badal and Ms.

Sushasi ni Raj of Cobrapost.Com who
conducted the ' Operation Duryodhan’

33. The Conmittee note that the
concerned representatives of the Porta
Cobr apost. Com nanely Shri  Aniruddha Bahal
Ms. Suhasini Raj and Shri Kumar Bada
approached the nenbers posing as
representatives of -a fictitious conpany,
t hrough a nunberof m-ddl enen, sone of
whom were al so working as Private
Secretari'es/ Personal Assistants of the
nmenbers concerned. They requested the
menbers to raise questions inLok Sabha and
of fered them nmoney as-a consideration thereof.
Money was accepted by the nmenbers directly
and al so through their Private Secretari es.
They deposed on oath that in the noney
sequences shown on TV Channel Aaj Tak there
was no ni srepresentation. They have al'so
given to the Conmittee the raw footage
covering the situation before and after the
scene in question. Wile the Aaj Tak clippings
have gone through vi deo cl eani ng and sound
enhancenent, corresponding thereto are
extended versions of unedited raw footage of
the tapes to nmake it apparent that nothing had
been m srepresented. Besides this Shr
Ani ruddha Bahal al so subnitted the "Origi na
tapes of noney acceptance of whatever |ength
the incident it nay be". There are 20-25 tapes
and the total footage pertains to noney
acceptance. Each tape is a complete tape
showi ng the whole incident. In the course of
her evidence Ms. Suhasini Raj has given the
details of the noney given to the MPs directly
as al so through the m ddl enmen.

34. As against this evidence are the
statenments of all the said ten nenbers. The
Committee note that all the nmenbers have
deni ed the all egations |evel ed agai nst them
The common strain in their testinony is that
the clippings are norphed, out of context and
aresult of "cut and paste’. The clippings of a
few m nutes, they averred, do not present ful
pi cture and they needed full tapes including
the precedi ng and succeedi ng scenes to prove
what they terned as the fal sehood thereof.
They clained that the entire exercise was
aimed to trap them and | ower the prestige of
the Parlianent.

35. The Conmittee have given serious
consideration to the requests nade by the said
menbers for being provided the full footage of
vi deo recordings, all the audio tapes and their
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request for extension of tinme and being all owed
to be represented through their counsels.

In this context the Committee would |ike
to bring it on record that all the ten menbers
whi | e deposing before the Comm ttee were
asked whether they would like to viewthe
rel evant video footage so that they could point
out the discrepancies therein if any. Al the
nmenbers, refused to view the rel evant video
footage. The Committee, therefore, feel that the
requests by the menbers for unedited and
entire video footage would only lead to del ayi ng
the consideration of the matter and serve no
usef ul purpose.

36. The Commi ttee having given in-depth
consi deration to the evidence and statements
of the representatives of Cobrapost.com and
the nenmbers, are of the viewthat the evidence
agai nst the menbers is incrimnating. The
Conmittee note that the Cobrapost.com
representatives gave their statement on oath
and woul d be aware of the consequences of
maki ng any false or incorrect statement. They
have al so supplied the unedited copies of
original video situations where noney changed
hands. Transcripts of the said videos have al so
been supplied. Had the Cobrapost.com been
reluctant in supplying the original unedited
vi deo tapes there coul d have been scope for
sone adverse inference about the authenticity
of the "noney sequences" as tel ecast by Aaj
Tak. But that is not so.

37. The Committee are al so of the view
that the plea put forth by the said ten
nenbers that the video footages are
doct or ed/ nor phed/ edited has no nerit. If the
menbers had accepted the offer of the
Conmittee to view the rel evant footage and
poi nted out the interpolated portions in the
tape, there would have been justification for
allowing their plea for nore time for
exam ni ng the whol e tapes. Having seen the
unedi ted raw footage of the Cobrapost.com
pertaining to sone of the nenbers, the
Conmittee have no valid reason to doubt the
authenticity of the video footages.

38. In viewof the totality of the facts and
circunst ances of the case, the Cormmittee are
of the opinion that the allegations of accepting
noney by the said ten nmenbers have been
established. The Commttee further note that it
is difficult to escape the concl usion that
accepting noney had a direct connection with
the work in Parlianent.

39. The Commttee feel that such conduct
of the said nenbers was unbecom ng of
nmenmbers of Parliament and al so unet hi cal
The Committee are, therefore, of the view that
their conduct calls for strict action
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40. The Conmittee feel that stern action
al so needs to be taken agai nst the m ddl enen,
touts and persons masqueradi ng as Private
Secretari es of nenbers since they are
primarily responsible for inducing menbers to
i ndul ge in such activities.

41. The Conmittee note that in the case
of m sconduct or contenpts conmitted by its
nmenbers, the House can inpose these
puni shrent s: adnonition, reprimand,
wi t hdrawal fromthe House, suspension from
the service of the House, inprisonnent, and
expul sion fromthe House.

The Conmittee, according to nme, rightly nmade the
foll owi ng observati ons;
V. Cbservations

42. The Conmittee feel that credibility of
a denocratic institution like Parliament and
i npeccable integrity of its nenbers are
i nperative for the success of ‘any denocracy.
In order to maintain the highest traditions in
parliamentary life, menbers of Parlianent are
expected to observe a certain standard of
conduct, both inside the House as well as
outside it. It is well recogni sed that conduct of
menbers shoul d not be contrary to the Rules
or derogatory to the dignity of the House or in
any way inconsistent with the standards which
Parlianment is entitled to expect of its nenbers.

43. The Committee wi sh to enphasise
that ensuring probity and standards in public
life is sine qua non for carrying credibility with
the public apart fromits own intrinsic
i mportance. The wani ng confidence of the
people in their elected representatives can be
restored through pronpt action al one.
Conti nuous fight against corruption s
necessary for preserving the dignity of the
country. The beginning has to be nade with
hol ders of high public offices as the systemis,
and ought to be, based on norality. Wen the
Conmittee say so, they are also aware of and
wi sh to put on record that a | arge nunber of
| eaders spend their life time in self-1ess service
to the public.

44. The Committee find it pertinent to
note the foll ow ng observati ons nmade by the
Conmittee of Privileges of Eleventh Lok Sabha
in their Report on 'Ethics, Standards in Public
Life, Privileges, Facilities to menbers and
related matters’:

"Voi cing the constituents’ concerns on
the floor of the House is the primary
parliamentary duty of an el ected
representative. Any attenpt to influence
nmenbers by inproper neans in their
parlianmentary conduct is a breach of
privilege. Thus, offering to a nenber a
bri be or payment to influence himin his
conduct as a menber, or any fee or
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of or opposition to, any Bill, resolution

matter or things submitted or intended to
be subnmitted to the House or any
Conmittee thereof, should be treated as a
breach of Code of Conduct. Further, any
of fer of noney, whether for paynment to an
associ ation to which a nenber bel ongs or
to a charity, conditional on the nmenber
taking up a case or bringing it to a
successful conclusion, is objectionable.
O fer of nobney or other advantage to a
menber in order to induce himto take up
an issue with a Mnister may al so
constitute a breach of Code. Simlarly,
acceptance of inducenents and
gratification by nmenbers for putting
guestions in the House or for pronotion
of or opposition toany Bill, resolution or
matters submtted to the House or any
Conmi ttee thereof involves the privileges
and cont enpt proceedi ngs.

The privilege inplications apart, the
Commttee is constrained to observe that
such attenpts and acts are basically
unethical in nature."

45. The Committee are, therefore, deeply
di stressed over acceptance of noney by
nmenbers for raising parlianentary questions in
the House, because it is by such actions that
the credibility of Parlianment as an institution
and a pillar of our denobcracy is eroded.
(enphasi s suppli ed)

The Conmmittee accordi ngly recomrended (by
majority of 4 : 1) expulsion of all the ten nenmbers from
the nmenbershi p of Lok Sabha.

The recomendati on was accept ed by the House
and consequential notification was issued on Decenber
23, 2005 expelling all the nenbers from Lok Sabha with
effect from afternoon of Decenber 23, 2005.

So far as Rajya Sabha is concerned, the Commttee
on Ethics recorded a sinilar finding and observed that it
was convi nced that the nenber had accepted noney for
tabling questions in Rajya Sabha and the pleas raised by
himin defence were not well -founded.

The Conmittee rightly stated;

Parlianmentary functioning is the very
basi s of our denobcratic structure upon which
the whol e constitutional systemrests.

Anyt hi ng, therefore, that brings the institution
of parlianent into disrepute is extrenely
unfortunate because it erodes public

confidence in the credibility of the institution
and thereby weaken the grand edifice of our
denocratic polity.

The Commttee then observed;

The Committee has applied its mind to
t he whol e unfortunate incident, gave ful
opportunity to the Menmber concerned to make
submi ssions in his defence and has al so
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cl osely exam ned witnesses from
Cobrapost. Com and Aaj Tak. The Committee

has al so viewed the video tapes and heard the
audi o transcripts nore than once. After taking
all factors into consideration, the
overwhel m ng and clinching evidence that the
nmenber has, in fact, contravened para 5 of the
code of conduct for nenbers of the Rajya

Sabha and havi ng consi dered the whol e natter
in depth, the conmittee, with great sadness,
has come to the conclusion that the nenmber

has acted in a manner which has seriously
impaired the dignity of the house and brought
the whole institution of parlianentary
denocracy into disrepute. The Committee
therefore recommend that Dr. Chhattrapa

Si ngh Lodha be expelled fromthe nenbership

of the House as his conduct is derogatory to
the dignity of the House and inconsistent with
the code ‘of “conduct whi ch has been adopt ed

by the House.

The Conmittee thus recommended expul sion of Dr.
Lodha. One menber of the Comm ttee suggested
(clarifying that it was not a 'dissent note’'), to seek opinion
of this Court under Article 143(1) of the Constitution
The House agreed with the reconmendation and
expel led Dr. Lodha. A notification was issued on
Decenber 23, 2005 notifying that Dr. Lodha had ceased
to be a nmenber of Rajya Sabha with effect from afternoon
of Decenber 23, 2005.
| SSUE : WHETHER PRE- JUDGED
One of the grievances of the petitioners is that the
i ssue had al ready been pre-judged even before a
Conmittee was appointed by Parlianent. |In support of
the said conplaint, the counsel drew the attention of the
Court to a statenent by the Hon'ble Speaker of Lok
Sabha on Decenber 12, 2005;
“"No body woul d be spared"
An attenpt was made that the Hon’ bl e Speaker
even before the constitution of Commttee had
procl aimed that the petitioners would not be spared.
Appoi ntrent of Conmittee, consideration of allegations
and recording of findings were, therefore, in the nature of
an "enpty formality’ to 'approve the tentative decision
taken by the Hon’ bl e Speaker and for that reason al so,
the action is liable to be interfered with by this Court.
In ny opinion, the contention has no force. The
petitioners are not fair to the Hon' bl e Speaker. They have
taken out one sentence fromthe speech of Hon' ble
Speaker of Lok Sabha and sought to create an inpression
as if the matter had al ready been deci ded on the day one.
It was not so. The entire speech wherein the above
sentence appears is part of the Report of the Conmittee
and is on record. It reads thus;
"Hon. Menbers, certain very serious events
have cone to ny notice as al so of nany other
hon. Menbers. It will be looked into with al
i mportance it deserves. | have already spoken
to and discussed with all Hon. Leaders of
different Parties, including the Hon. Leader of
the Qpposition and all have agreed that the
matter is extrenely serious if proved to be
correct. | shall certainly ask the hon. Menbers
to explain what has happened. In the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 71 of 75

nmeantinme, | am naking a personal request to
all of them ' please do not attend the Session of
the House until the matter is |ooked into and a
decision is taken’\005 | have no manner of doubt
that all sections of the House feel deeply
concerned about it. |I know that we should rise
to the occasion and we shoul d see that such an
event does not occur ever in future and if
anybody is guilty, he should be punished.
Nobody woul d be spared. We shall certainly
respnd to it in a manner whi ch behoves as.
Thank you very much.™
(enphasi s suppli ed)
It is thus clear that what was stated by the Hon' ble
Speaker was that "if anybody is guilty, he would be
puni shed. Nobody would be spared”. In other words, an
assurance was given by the Hon’ble Speaker to the
menber s of august body that an appropriate action wll
be taken wi thout considering the position or status of an
i ndi vidual menber and if he is found guilty, he will not
be spared. The statenent, in ny judgnent, is a
responsi bl e one, expected of the Hon' bl e Speaker of an
august body of the |argest denocracy. |, therefore, see
nothing in the above statenent fromwhich it can be
concl uded that the /i ssue had al ready been deci ded even
before the Conmittee was constituted and principles of
natural justice were violated.
CASH FOR QUERY : WHETHER MERE MORAL WRONG

It was al so urged that taking on its face value, the
al l egati ons agai nst the petitioners were that they had
accepted noney for tabling of questions in Parlianment.
Not hi ng had been done within the four walls of the
House. At the nost, therefore, it was a 'noral wong'  but
cannot fall within the mischief of "legal wong so as to
enpower the House to take any action. According to the
petitioners, 'noral obligations’ can neither be converted
into 'constitutional obligations’ ‘nor non-observance
t hereof would violate the scheme of the Constitution. No
action, therefore, can be taken even.if it is held that the
al l egations were wel |l -founded.

| amunabl e to uphold the contention. It is true that
Indian Parlianent is not a 'Court’. It cannot try anyone or
any case directly, as a court of justice can, but it can
certainly take up such cases by invoking its jurisdiction
concer ni ng powers and privil eges.

Dealing with 'Corruption or inpropriety’, Sir Erskine
May st at ed;
"The acceptance by a Menber of either House
of a bribe to influence himin his conduct as a
Menber, or of any fee, conpensation or reward
in connection with the pronotion of or
opposition to any bill, resolution, matter or
thing submitted or intended to be subnitted to
ei ther House, or to a commttee, is a contenpt.
Any person who is found to have offered such
a corrupt consideration is also in contenpt. A
transaction of this character is both a gross
affront to the dignity of the House concerned
and an attenpt to pervert the parlianentary
process inplicit in Menbers’ free di scharge of
their duties to the House and (in the case of
the Commons) to the electorate".

Hlaire Burnett, (' Constitutional and Administrative
Law , Fourth Edn.; pp.571-72) also refers to "Cash for
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guestions", which started in 1993. It was alleged that two
menbers of Parliament, Tim Snith and Neil Hanilton
recei ved paynments/gifts in exchange for tabling
parliamentary questions. Both of themhad ultimtely
resi gned.
The rapidly accel erating and intensifying
at nosphere of suspected corruption-sleaze-in public life
caused the Prinme Mnister to appoint a judicial inquiry
into standards of conduct in public life.
The aut hor al so observed; "The cash for questions
affair also rai ses issues concerning the press".
The Conmittee went into the allegations against the
of ficers of Parliament and recomrended puni shrment. It
criticized the role of the Press as well, but no action had
been taken agai nst the newspaper
Sol omon Conmi-ssi on-and. Nol an Conmittee al so
consi dered the problem of corruption and bribery
prevailing in the system and nmade certain suggestions
and recommendati ons i ncludi ng a reconmendation to
clarify thelegal position as to trial of such cases.
[-may state that | am not expressing any opinion
one way or the other on-the crimnal trial of such acts as
al so the correctness or otherwi se of the law laid down in
P.V. Narsinmha Rao. To nme, however, there is no doubt
and it is well-settledthat in such cases, Parlianment has
power to take up the matter so far as privileges are
concerned and it can take an appropriate action in
accordance with law If it feels that the case of 'Cash for
guery’ was made out ‘and it adversely affected honesty,
integrity and dignity of the House, it is open to the House
to attenpt to ensure restoration of faith in one of the
pillars of denobcratic polity.
| amin agreenent what has been stated by M
Lachlin, J. (as she then was) in Fred Harvey, already
referred to;
"If denocracies are to survive, they nust insist
upon the integrity of those who seek and hold
public office. They cannot tol erate corrupt
practices within the I egislature. Nor can they
tolerate electoral fraud. If they do, two
consequences are apt to result. First, the
functioning of the legislature may be inpaired.
Second, public confidence in the |egislature
and the government may be underni ned. No
denocracy can afford either"”.
(enphasi s suppli ed)

DOCTRI NE OF PROPORTI ONALI TY

It was contended that expul sion of a nenber of
Parlianment is a drastic step and even if the House
possesses such power, it cannot be lightly restored to. It
is against the well established principle of
proportionality. According to the petitioners, such a step
woul d do more harmto the constituency than to the
menber in his personal capacity. It was, therefore,
submitted that proper exercise of power for m sbehaviour
of a menber is to suspend himfor the rest of the day, or
at the nost, for the remaining period of the session. If a
folly has been commtted by some nmenbers, the
puni shment may be awarded to them but it nust be
comensurate with such act which should not be severe
too harsh or unreasonably excessive, depriving the
constituency having its representation in the House.

Now, it cannot be gainsaid that expulsion of a
menber is a grave neasure and normally, it should not
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be taken. | also concede that Palrianent could have
taken a | enient view as suggested by the | earned counse
for the petitioners. But it cannot be accepted as a
proposition of |law that since such action results in
deprivation of constituency having its representation in
the House, a nenber can never be expelled. If
representation of the constituency is taken to be the sole
consi deration, no action can be taken which would result
i n absence of representation of such constituency in the
House. Such interpretation would make statutory
provi sions (the Representation of the People Act, 1951) as
al so constitutional schene (Articles 84, 102, 190, 191
192, Tenth Schedul e, etc.) non-workable, nugatory and
otiose. If a nmenber is disqualified or has been convicted
by a conpetent court, he has to go and at |east for the
time being, till newnenber is elected, there is no
representation of the constituency in the House but it is
i nevitable and cannot be hel ped.

There is one nore aspect also. Once it is conceded
that an action of suspensi on-of a nember can be taken

(and it was expressly conceded), | fail to understand why
in principle, an action of expulsion is inpossible or
illegal. In a given case, such action may or may not be

lawful or called for, but in theory, it is not possible to
hold that while the forner is permssible, the latter is
not. If it is nmade referable to representation of the
constituency, then as observed in Raj Narain, wthdrawal
of a menber fromthe House even for a brief periodis a
serious matter both for the menber and his

constituency. I|nportant debates and votes may take

pl ace during his absence even-if the period be brief and
he may not be able to present his viewpoint or that  of
the group or that of the constituency he represented. It
is, however, in the nature of disciplinary or punitive
action for a specific parlianentary offence, namely,

di sorderly behavi our. Mreover, if the House has a right
to expel a nenber, non-representation of the

constituency is nerely a consequence, nothing nore. "If
the constituency goes unrepresented in the Assenbly as

a result of the act of an elected menber inconsistent with
the dignity and derogatory of the conduct expected of an
el ected menber, then it is the voters who alone will have
to take the blanme for electing a nenber who indul ges in
conduct which is unbecom ng of an el ected
representative".

PGCSSI BI LI TY OF M SUSE OF POMNER BY PARLI AMENT

Finally, it was strenuously urged that Parlianment/
State Legi slature should not be conceded such a drastic
power to expel a menber fromthe House. As Mintland
has stated, it is open to Parlianent to expel a nember on
the ground of 'ugly face’. Even in such case, no Court of
Law can grant relief to him Considering ground-realities
and falling standards in public life, such an absol ute
power will nore be abused than exercised properly.

I amunable to accept the subm ssion. Even in
Engl and, where Parlianent is sovereign and suprene and
can do everything but 'nmake wonan a man and a nan a
worman’ , no nenber of Parlianment has ever been expelled
on the ground of 'ugly face’. And not even a single
i nci dent has been pl aced before this Court to
substantiate the extrene argunent. Even Mitl and
hi nsel f has not noted any such instance. On the
contrary, he had admitted that normally, the power of
expul sion can be exercised for illegalities or m sconduct
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of a serious nature

Again, it is well-established principle of |aw that the
nere possibility or likelihood of abuse of power does not
make the provision ultra vires or bad in law. There is
di stinction between exi stence (or availability) of power
and exercise thereof. Legality or otherw se of the power
nust be deci ded by considering the nature of power, the
extent thereof, the body or authority on whomit has been
conferred, the circunmstances under which it can be
exercised and all other considerations which are rel evant
and gernmane to the exercise of such power. A provision of
| aw cannot be objected only on the ground that it is likely
to be m sused

In State of Rajasthan v. Union of India, (1977) 3 SCC
592, 658 : AIR 1977 SC 1361 dealing with an identica
contention, Bhagwati, J. (as H s Lordship then was)
st at ed;
"It must be renenbered that merely because
power nmy some tinme be abused, is no ground
for denying the exi stence of power. The w sdom
of man has not yet been abl'e to conceive of a
CGovernment with power sufficient to answer al
its legitimte needs and at the sane tine
i ncapabl e of mischief". (enphasis supplied)

[see also Ajit Kumar Nag v. Indian G| Corporation,
(2005) 7 SCC 764].

| am reni nded what Chief Justice Marshall stated
bef ore about two centuries in Providence Bank v. Al phens
Billings, 29 US 504 (1830) : 7 Law Ed 939

"This vital power may be abused; but the
Constitution of the United States was not

i ntended to furnish the corrective for every

abuse of power which may be conmitted by

the State Governnents. The interest, w sdom

and justice of the representative body, and its
relations with its constituents furnish the only
security where there is no express contract

agai nst unjust and excessive taxation, as well

as agai nst unw se | egislation generally."

(enphasi s suppli ed)

CONCLUDI NG REMARKS

| have already held that the decisions taken, orders
made, findings recorded or conclusions arrived at by
Parliament/ State Legi slature are subject to judicial
review, albeit on limted grounds and parameters. 1f,
therefore, there is gross abuse of power by Parlianment/
State Legislature, this Court will not hesitate in
di scharging its duty by quashing the order or setting
asi de unreasonabl e action

| amreni nded what Justice Sarkar stated in
Keshav Si ngh;
"I wish to add that | am not one of those who
feel that a Legislative Assenbly cannot be
trusted with an absolute power of comitting
for contenpt. The Legislatures have by the
Constitution been expressly entrusted with
much nore inportant things. During the
fourteen years that the Constitution has been
in operation, the Legislatures have not done
anything to justify the view that they do not
deserve to be trusted with power. | would point
out that though Art. 211 is not enforceable,
the Legi sl atures have shown an admirabl e
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spirit of restraint and have not even once in al
these years discussed the conduct of Judges.

We nust not lose faith in our people, we nust
not think that the Legislatures would m suse
the powers given to them by the Constitution

or that safety lay only in judicial correction
Such correct may produce friction and cause
nore harmthan good. In a nodern State it is

of ten necessary for the good of the country
that parallel powers should exist in different
authorities. It is not inevitable that such
powers will clash. It would be defeatismto take
the view that in our country nen would not be
avai |l able to work these powers snoothly and

in the best interests of the people and w thout
producing friction. |- sincerely hope that what
has happened wi || never happen agai n and our
Constitution w [l be worked by the different
organs of 'the State am cably, wisely,
courageously and-in the spirit in which the
makers of the Constitution expected themto
act".

I amin whol e-hearted agreenment with the above
observations. On ny part, | nay state that | am an
optim st who has trust and faith in both these august
units, nanely, Legislature and Judiciary. By-and | arge,
constitutional functionaries in this country have
admrably performed their functions, exercised their

powers and discharged their duties effectively, efficiently

and sincerely and there is no reason to doubt that in
conm ng years also they would continue to act in a
responsi bl e manner expected of them I am equally
confident that not only all the constituents of the State
will keep thenselves within the domain of their
authority and will not encroach, trespass or overstep
the province of other organs but will also act in
preserving, protecting and upholding the faith,

confi dence and trust reposed in themby the Foundi ng
Fathers of the Constitution and by the people of this
great country by nutual regard, respect and dignity for
each other. On the whole, the situation is satisfactory
and | see no reason to be disappointed for future.

Wth the above observations and pi ous hope, |

dismss the Wit Petition as also all transferred cases,
however, without any order as to costs.




