| TEM NO 402 COURT NO. 9 SECTI ON XVI A

SUPREMECOURTOF I NDI A
RECORD OF PROCEEDI NGS

PETI TI ON FOR ARBI TRATI ON (CI VI L) NQ(S) . 9/ 2014

TATA GLOBAL BEVERACES LTD. PETI Tl ONER( S)

VERSUS

ASI ANA COLOVBO PVT. LTD. RESPONDENT( S)

(FOR FI NAL DI SPOSAL)
Date : 02/02/2015 This petition was called on for hearing today.
CORAM :

HON' BLE MR. JUSTI CE RANJAN GOGOI

For Petitioner(s) M. Neeraj Sharma, Adv.
Ms. Anjali Agarwal, Adv.
for Ms Dua Associ ates

For Respondent (s)

UPON hearing the counsel the Court nmade the follow ng

ORDER

The arbitration petition is disposed of in terms of

the signed order.

[ VI NOD LAKHI NA] [ ASHA SONI ]
COURT MASTER COURT MASTER
[ SI GNED ORDER |'S PLACED ON THE FI LE]
Signature Not Verified
Digitally signed by
Vi nod Lakhi na
Date: 2015.02.12

17:17:38 | ST
Reason:

I N THE SUPREME COURT OF | NDI A
CVIL ORI G NAL JURI SDI CTI ON

ARBI TRATI ON CASE (ClIVIL) NO 9/2014

TATA GLOBAL BEVERACES LTD. ... PETI TI ONER

VERSUS



ASI ANA COLOVBO PVT. LTD. .. . RESPONDENT

ORDER
1. Thi s application/petition under
Secti on 11(6) of t he Arbitration &
Conciliation Act, 1996 (for short "the

Arbitration Act") has been filed by the

petitioner in the foll ow ng circunstances.

2. According to the petitioner, under

a Supply Agreenent entered into with the

r espondent in July, 2012 t he petitioner
was required to supply certain bl ends of

packaged tea to the respondent as per the

Purchase orders to be raised fromtine to
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tine. Under the terns of the agreenent
t he r espondent was required to use the
sai d packaged tea only for on-board

consunption in the various ships run and

operated by it in the nornmal course of its

busi ness. Accor di ng to t he petitioner,
under t he agr eenent (cl ause 2) it was
agreed that the products would not be sold

to any other person and the same woul d not

enter t he retail mar ket s ei t her in Sri

Lanka or in any other place.

3. The petitioner alleges that sone
of the products supplied by it under the
Purchase orders raised by the respondent
found its way to the retail nmarket in New
South WAl es, Australia. This was in breach

of the agreenent and the sane had caused



loss to the petitioner on account of the

refusal of one of its Australian custoner
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to take supply of the products as they had

al r eady recei ved t he products from t he
r espondent at a | ower price. The
petitioner sought clarifications fromthe

respondent as to how the products supplied

only for on-board consunption could have

reached the Australian market and that too

a custoner of t he petitioner. Though

according to the petitioner the respondent

had assur ed t hat t he matt er woul d be
enqui red i nto, t he r espondent did not
cooperate compel |i ng t he petitioner to
term nate t he agreenent . The petitioner

served a notice claimng conpensation of

Rs. 26, 14, 13, 802/ - after adj usting t he
advance nmoney pai d in terns of t he
Pur chase order rai sed in Januuary, 2013
wher eas t he r espondent in response al so
cl ai ned conpensation of US$ 10 million for

the alleged failure of the petitioner to
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suppl y t he product s in terns of t he
Agr eenent . A dispute havi ng arisen
bet ween t he parties, t he petitioner

i nvoked t he arbitration cl ause in t he
Agr eenent and appoi nt ed M. Justice
Shivraj V. Pail, a former judge of this

Court as its nom nee. The r espondent

failed to respond to the notice |leading to
t he pr esent petition/application under

Section 11(6) of Arbitration Act.



4, Though notice has been served on

t he respondent, it has chosen

appear before this Court. From t he stand

taken by the petitioner in its pleadings

before this Court, it is crystal clear
that a dispute has been arisen between the
parties. The arbitration clause under the

Agreenent is extracted herein bel ow
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"12. ARBI TRATI ON AND  GOVERNI NG
LAWS
12.1 Al matters, questi ons,
di sput es, di fferences or

clains arising between the
Parties as to the effect,
interpretation or application
of the Agreenment or as to

their rights, duties or
liabilities there under, or

as to any act, matter or

t hi ng ari sing out of
consequent to, or in
connecti on with this
Agr eenent , her ei naft er

referred to as the Dispute,
shal | be resolved amicably

t hrough negoti ati ons. Such
negoti ati ons shall comence
within a period of 30
(thirty) days of the issue of
notice ("Notice") by either
party calling for the sane.

12.2 In t he event t hat such
negotiations fail to resolve
the Dispute, within a period
of 30 (thirty) days fromthe
date of receipt of the Notice
by the other Party, either

Party may i nvoke this
arbitration cl ause under
notice to the other. The
Di spute shal | t hen be
referred to and finally

resol ved by arbitration in

accordance with the Indian

Arbitration and Conciliation
6

Act, 1996.

12. 3 The Arbitration shal | be
conducted by a panel of 3



(three) arbitrators, one each
appoi nted by the Parties and

t he third arbitrator
appoi nted by the other two
arbitrators. The pl ace of
arbitration shal | be
Bangal ore, Karnataka, |ndia.
The pr oceedi ngs of
Arbitration shal | be
conduct ed in Engl i sh
| anguage. The Arbitrator’s
award shall be substantiated

in witing. The Parties

hereto shall submt to the
Arbitrator’s award and t he
award shall be enforceable in
any conpetent court of |aw
The Parties shall bear their
own costs.

12.4 This Agr eenent shal | be
governed by Indian law in
every particular including
formation and interpretation
and the Courts of Bangal ore,
Kar nat aka, India shall have
excl usive jurisdiction over

t he same. "
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5. The above cl auses of the agreenent
contenpl ate resol ution of any di spute
ari sing bet ween t he parties under t he
agr eement, initially by negoti ati on and
t hereafter by a process of arbitration.
As negoti ati ons have failed, t he

petitioner is entitled to have the dispute

settled by a process of arbitration

6. Though in terms of the arbitration

cl ause under t he Agr eenent , bot h si des
have a right to appoint their nom nee and

t he t wo arbitrators chosen by t he t wo
si des are required to appoi nt a third
arbitrator, in the present case, the Court

is i nclined to t ake t he Vi ew t hat t he
arbitration by a sole arbitrator would be

nor e ef fective. Accordingly t he Court

appoi nts Shri Justi ce Mukul Mudgal , a



f or mer Chi ef Justi ce of t he Punj ab
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Haryana Hi gh Court as the sole arbitrator

to go into the disputes and differences

between the parties under the Agreenent.

The court requests the learned Arbitrator

to enter into the reference forthwith and

finalize t he matt er expedi ti ously.

terns of appoi nt nent of t he
arbitrator will be settled by the parties

in consul tation with t he

Arbitrator appointed by the present order

7. It will be open for the | earned

Arbitrator to hol d t he arbitration

proceedi ngs at such venues within India as

may be agreed upon by the parties.

8. Let this order be communi cated to
t he | ear ned Arbi trator so t hat
arbitration proceedi ngs can conmence

concl ude as expeditiously as possible.
9

9. The Arbitration Petition is

di sposed of accordingly.

.................... , J.
(RANJAN GO0

NEW DELH
FEBRUARY 02, 2015
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