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| TEM No. 3 Court No. 2 SECTION I | A
AN MATTER
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Crl.) No. 190/2004
(From the judgenent and order dated 18/11/2003 in MPCRL 333/03
of The H GH COURT OF M P AT JABALPUR)
KAI LASH DW VEDI Petitioner (s)
VERSUS

STATE CF M P. & ANR Respondent (s)

( Wth Appln(s). for stay and perm ssion to place addl. docunments on record and office report)

Date : 03/02/2005 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE N. SANTOSH HEGDE
HON BLE MR JUSTICE S.B. SI NHA

For Petitioner (s)M. S. K Ganbhir, Sr. Adv.
M. Anil Sharna, Adv.
M. Raj Singh Rana, Adv.

For Respondent (s)M. R P. QGujpta, Sr. Adv.
Ms. Kamakshi S. Mehl wal , Adv.

M. Shiv Sagar Tiwari, Adv.

M. Jai shree Tandon, Adv.
M. C. B. Singh, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER
Leave granted.
The appeal is allowed in ternms of the signed order.
(Ganga Thakur) (Prem Prakash)
PS to Registrar Court Master

Signed order is placed on the file.
IN THE SUPREME COURT OF | NDI A

CRI' M NAL APPELLATE JURI SDiI CTI ON
CRI M NAL APPEAL NO. 214 OF 2005
(Arising out of SLP(Crl.) No. 190/ 04)

Kai | ash Dwi vedi
.. Appel | ant (s)

Ver sus



State of MP. & Anr.
.. Respondent (s)

ORDER

Heard | earned counsel for the parties.
Leave granted.
From the incident which led to session trial S.T. No.269/2001 on the file of |earned Sessions
Judge, Chatarpur three persons, after investigation, were sent for trial for offences punish
abl e under Section 302 read with 34 IPC. It is also stated that one other accused naned Om P
rakash was abscondi ng hence trial against himwas separated. During the pendency of the tria
and after the material w tnesses were exani ned an application under Section 319 of the Code o
f Crimnal Procedure was filed by the conpl ainant, the 2nd respondent herein to include the ap
pel l ant herein as accused on the ground that during the course of trial the appellant’s partic
i pation in the crime has been established. The |earned Sessions Judge who entertai ned the sa
d application came to the conclusion, after considering the material on record, all that was
mentioned in the FIR did not show anything nore than presence of the appellant and no other
overt act was attributed to him He also came to the conclusion that the evidence recorded a
t the time of trial also did not inplicate the appellant so as to invoke his jurisdiction un
der Section 319 of the Code. Learned Sessions Judge al so observed that the main witnesses in
the trial have all been exanmned and fromthe sanme nothing inplicating the respondent No.2 wa
s noticed. The trial court thereafter relying upon the judgnent of this Court in the case of
M chael Machado & Anr. Vs. Central Bureau of Investigation & Anr. reported in 2000 (3) SCC 262
, the learned Sessions Judge rejected the said application
In a revision filed by the aggrieved conpl ai nant before the Hi gh Court of Judicature at Jabalp
ur, the Hi gh Court wongly recorded the fact that in the FIR it was mentioned that the appella
nt herein alongwith four others was standing at the tine of the attack armed with guns. It is
not deni ed and cannot be denied that respondent No.2 was present is an incorrect statenent b
ecause we have noticed in the FIR that there is no such statenent that the appellant was arne

d with any weapon. It is also clear fromthe statements recorded that no active part whateve
r has been attributed to this appellant hence npst likely the prosecution after investigation
did not find any mat eri al against this appellant. Hence the prosecution has not sent this

respondent for trial, and therefore, Section 149 IPC was not relied on. The High Court with
out noticing the above factor by re-appreciating the material which was considered by the tri
al court and distinguishing the judgnment of this Court in the case of M chael Machada (supra)
came to the conclusion that there is material to cone to the conclusion that the appellant was
al so involved in the incident, and, therefore, held that the application under Section 319
of the Act ought to have been allowed. It also noticed the fact that only five witnesses int
he trial have been exami ned, therefore, the trial court was in error in conmng to the conclu
sion that the trial was at a concl udi ng stage.
W have heard the | earned counsel for the parties and we have been taken through the records.
We find fromthe material on record that the H gh Court did not properly take into considerat
ion the absence of overt act attributed to the appellant in the F.1.R It also did not take
nto consideration the fact that the prosecution did not send himfor trial after investigation
and it also did not take into consideration the fact that the only one witness of all the fiv
e witnesses exam ned has said that the appellant was carrying a gun and at the sanme tine, he h
as not attributed any overt act to the appellant. 1In this background in our opinion the Hi gh
Court was not justified in taking a different view on facts.

In the case of Krishnappa Vs. State of Karnataka (2004 (7) SCALE 282), this Court, considering
the appeal on alnost simlar factual back ground, held that:

"A. It has been repeatedly held that the power to summon an accused is an extraordi nary power
conferred on the court and should be very sparingly and only if conpelling reasons exist for t
aki ng cogni zance agai nst the other person agai nst whom action has not been taken

B. In the present case, we need not go into the question whether prinma facie the evidence inpl
icates the appellant or not and whether the possibility of his conviction is renote, or his pr

esence and instigation stood established, for in our view, the exercise of discretion by the M

agistrate, in any event of the matter, did not call for interference by the Hi gh Court, having
regard to the facts and circunstances of the case.

C. For exercise of discretion under Section 319 Cr.P.C., all relevant factors, including the
one noticed above, have to be kept in view and an order is not required to be nmade mechani cal
y nerely on the ground that some evidence had conme on record inplicating the person sought to
be added as an accused.

D. Applying the test as aforesaid to the facts of the present case, in our view, the trial M
gistrate is right in rejecting the application. The incident was of the year 1993, 17 witness
es had been examined. The statenents of the accused under Section 313 Cr.P.C. had been record



ed. The role attributed to the appellant, as per the inmpugned judgnment of the H gh Court, was

of instigation. Having regard to these facts conplied with the quashing of proceedings in th
e year 1995 against the appellant, it could not be held that the discretion was illegally exer
cised by the trial Mgistrate so as to call for interference in exercise of revisional jurisd
ction by the H gh Court."

W find that the facts of the above case and the case in hand are alnost sinmilar and in our
opinion, the law laid down in the said case applies in full force to the facts of this case
For the reasons stated above, we are of the considered opinion that the H gh Court was not jus
tified in reversing the order of the trial court rejecting the application of respondent No.2

filed under Section 319 Cr.P.C.. The appeal is, accordingly, allowed.

(N. SANTCSH HEGDE)

..................... J.
(S.B. SINHA

New Del hi ,
February 3, 2005.



