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Dr. AR ' Lakshmanan, J.

| had the privilege of perusing the judgnment proposed by

ny | earned Brother - Hon'ble M. Justice Al tamas Kabir

VWil e respectfully concurring with the conclusion arrived by
the | earned Judge, '| would like to add the follow ng few

par agr aphs: -

1) Regarding the role of Recovery Agents \026 use of abusive
| anguage \ 026 due process of |aw RBI guidelines.

FACTORS

? The issue of Banks enploying alternate nmeans of
recovery other than by due process of lawi.e., either
through Courts, Tribunals, Adalats or Conmissions is an

i ssue that has to be viewed fromtwo angles (1) fromthe
angl e of the conmon nman and (2) fromthe angle of the

bank.

REASONS:

? First of all, the entrance of the nulti national banks into
the country has spread the culture of Credit Cards,

Loans on an uni nagi nabl e | evel where rather than-the

rich, it is the mddle class, the |ower niddle class and the
| ower class who are at the receiving end of the bonanzas

prom sed by the Banks.

? | nadequate information on the Credit Card application,
Loan Appl|cat|ons Advertisenments or even while neeting

the bankers in person in respect of the | ending rates and

hi dden charges, leads to this class of people beinglured
into the buying of the Credit Cards or taking of the hone

| oan or education |oan without know ng the ramfications

of non-paynment and defaul t.

? The first mistake here is nost definitely on the part of the
bank who does not believe in educating the masses

regardi ng the promises. Once the credit card or loan is
taken and there appears a default, then the wtch-hunt

begi ns.
? Now t he bank is the aggressor and the public is the
victim The first step to recovery of the noney due is
through the so call ed RECOVERY/ COLLECTI ON

AGENTS. A very dignified termused for paid recovery
agents who are individual and independent contractors

hired by the Banks to trace the defaulters and to both
physically, nmentally and enotionally torture and force
theminto submtting their dues.

? A man’s self respect, stature in society are all inmateria
to the agent who is only primed at recovery. This is the
noder ni zed versi on of Shyl ock’s pound of flesh. No
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expl anation is given regarding the interest charge and the
bank takes cover under the guise of the holder of the

card or | oan having signed the agreenent whose fine

print is never read or explained to the owner.

? VWhen a harassed nan approaches the Court or the police
station he is not armed with a recordi ng phone and finds

it difficult to give evidence of the abuse he has suffered.
Here the bank gets away with everything. Young and A d
nmenbers of the family threatened on streets, institutions

and al so at honme at godforsaken hours by these agents

who have the full support of their contractor bank. The
stance taken by the bank in any suit alleging such

incidents is that no such agent has been appoi nted by

themor their agents do not m sbehave in the manner

aforesaid and if found guilty the agents have to bear the
cross and the bank gets away scot free.

? Usi ng of the abusive | anguage for recovery is the norm of
the day for nost nationalized or nmulti national bank or

non- nati onal i zed bank. Though sone are smart enough

to record the abuse and proceed to establish the sane

t hrough Court of Law, nost-of them are unfortunate not

to have recourse to it. ~Such people formthe majority and
such litigations are pending in |arge volunes before the

G vil and Consuner Courts. Again the banks escape

liability since these agents are not sal aried enpl oyees of

the bank and hence not directly liable for anything.

? Taking it fromthe angle of the conmon man the inflow of
sof tware noney and high salaries has resulted in

uncontrol l ed expenditure. Rather than utility it is a

fashion to carry a card for it nmakes a statenent

dependi ng on the type of card one carries.

? To mai ntain ones inmage one pays the price of utilizing the
card without realizing that even a single day's delay in
payment results in nore than 100 to 200 rupees being

charged as default and penal ty charges, which if

accunul ates over a nonth, results in the charges

exceedi ng the actual paynent due.

? As for loans, when litigation is comrenced by the

cust omer agai nst the bank or an institution, then they

refuse to divulge the true statement of account stating

that it will be produced in court. This gives anple scope

for mani pul ati on.

SUGGESTI ONS

? Chronic defaulters should mean a default of a naxi mum

of three nonths if intermittent paynments have been

made.

? It is mandatory that the banks be held vicariously liable

for such acts of agents. These agents have to be

identified as registered agents of the bank and shoul d be
bought directly under the purview of the RBI

? It may be useful that in view of the enornobus anmount of
litigation pending and being filed agai nst the banks that

the recovery agents be made enpl oyees of the bank and

the bank be held liable directly for all actions of such

enpl oyees.

? Al so every statenent sent by the bank shoul d di scl ose
clearly the rate of interest and the default interest and

penal ty charges separately cal cul ated and added to the

amount pendi ng and due by the custormer.

? At the very first nonth of default, the card should
automatically be term nated by the bank to prevent

further use/m suse.

? At the tine of issuance of card itself, the issuance letter
shoul d contain every single charge bei ng made, expl ai ned

in sinple terns and the penalty the custoner wll bear




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

6

for such non-paynent.

? These agents should be held responsible for every
background check done on the person to whomthe card

is issued and the defaulter should be made |iable al ong
with the agent. This would ensure that the agent does

not source illegal or fraudul ent customer.
? This is dealt with elaborately in the RBI guidelines issued
on 21.11.2005 but which still remains only on paper and

is not being foll owed.

2) H RE PURCHASE

FACTORS

Very many banks and nore inportantly banks like 1CICl have
extended liberal credit facilities for purchase of vehicles
whet her two wheel ers or four wheelers, nore the nunber the
targets are achieved. This results in a certain anpunt of
default cases. The default can be two-fold \026 (1) genui ne and
(2) fraudulent. Both, in the case of genuine and fraudul ent
the method usually adopted by these institutions is to engage

t hug/ hool i'gan/gangster for recovery or the tw wheelers or

four wheelers. Many tinmes even notice is not given to them
They sei ze the vehicles even in public places deliberately to
cause enbarrassnent. There is no codification till date. This
requires inmredi ate attention. In all the cases of hire

pur chase, advance cheques for a period of 36 nmonths or 48
nmonths or 60 nonths are obtained and since there is no

proper collection process, they not only seize the vehicles but
al so continue to present the cheques nmerely to harass the
custonmers. A recent \incident has taken place when the
Recovery Agent had gone and threatened a school going child

for the noney due by the father

Unl ess we have an effective supervisory system the abuse

will continue.

SUGGESTI ON

Most of the non-banking financial institutions adopt the
arbitration route for the purpose of getting a comm ssioner of
the Court appointed for seizing the vehicles.

The nost inportant aspect woul d be a broad guideline for

fixing the targets, whether they be for |ending or for recovery.
This would result in a proper bal ance between the extrene

di fferences of working conditions between the Miltinationa
Conmer ci al Banks and Nationalized and Non-nationalized

Banks who are doing the very sane credit business with

dignity.

3) Agency systens to be abolished

FACTORS

Though there are voices raised stating that the agency system
shoul d be abolished, this has to be exam ned fromthe view of
the bank for whomthis system has proved to be extrenely
productive in view of chronic and regul ar defaulters and
custonmers who have a preneditated intention of cheating the
bank. Such people are identified easily by the agents and
produced physically before the bank who resort to all neans

i ncluding the local police help to force such custoners to
repay their dues.

REASON

The delay in the Courts and the in-effective and corrupt police
structure enables the bank to seek the help of such agencies
whi ch proves to be cost effective and | ess cunbersone.

SUGGESTI ON

? Abolition of the systemis not the answer but effective
control over the agency by the respective banks is

essential .
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? Even t hough, the Reserve Bank of India Guidelines
permt the use of an Independent Agency, nho prescribed
qualification or licence is granted.
? If there could be a guideline only licensed recovery agents
woul d be enpl oyed and m suse of the agents as agai nst
the borrowers can be eradicated.
? Li cense al so should be granted after the respective agents
get through in a course conducted by the banks.

In accordance with the RBI Cuidelines, in any proven
cases the license of the agent should be cancelled with
penal consequences on them
? This could be the best alternative if the banks do not
cone forward to enploy their own personnel and depute
them for recovery of outstandings.

4) RBI CGui del ines

? The wi del'y published and circul ated gui delines dated
21.11. 2005 has constituted a working group on

regul atory mechani sns and for fair trade practices.

? 't cane into effect as of 30th Novenber, 2005 and covers
a wide area pertaining to therights of the custoners and
right to privacy, confidentiality, practice of debt

col l ections, Redressal of grievances and nonitoring

systens to be inplenented by the banks.

? Pursuant to this certain know edgeabl e

per sons/ executives aggrieved by the agenci es behavi our

took recourse through the Orbudsman

? Not many are aware of thi's forum and the banks
continue to be safe.

5) Banki ng Regul ations Act

? Banki ng Regul ati ons Act does not, in_any way, provide
the details of the conduct of the bank business.

? It only contenplates the registration of a bank,

i ncorporation of a bank and thereafter puts the bank
under the control of RBI.
? Wil e there are guidelines both for Iend|ng and recovery
whi ch contenpl ates that no use of force or abuse is used
in recovery proceedings, in the absence of an effective
overseelng body, these abuses conti nues.

Since every bank should hold a license issued to carry on
the banki ng business in India by the RBl in accordance
with the conditions inposed by the RBI, if and when both
nationali zed and M\B's vi ol ate any of the rul es and
regul ati ons consistently over a period of tine, then
strictures ought to be inposed on such digressing banks
to curb their high handed activities and to make them
answer abl e to the general public.
? Only this would reinstate the confidence of the masses in
the banki ng system who are al ready burdened with the
popul ati on of over 60 years of age having | ost
trenendously on the lowering of the interest rates.
? The banki ng procedures should be people friendly at the
same time, strict inits enforcenent and educative
enough to guide the public on the benefits of prudent
banki ng and savings and at the sane tine, enlighten
themon the pitfalls of borrowi ng or taking credit from
institutions for various purposes, way beyond their
neans.
CONCLUSI ON
On an overall assessnent of the systempresently existing in
India, the Multi National Banks score over the nationalized
banks in terns of connectivity and ease in functioning, since
they are highly automated and efficient. The staff too is well
trained and well paid also. The disadvantage here is that the
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nore the pay, the greater the pressure. Every facility is
provided but work is extracted to the maxi numirrespective of
the age or personal circunstances. |n a nationalized bank

since there is no fear of imediate renoval, the attitude of the
staff is tolerant. No effort is made to go a little nore to help
the masses. Burden is shifted easily at the lower |level. The

m ddl e managenent and hi gher managenent are under

trenendous pressure, since they are to achieve targets on par
with the Multi National Banks. Though there is job security

and confort in pension, there is no answerability. This |eads
to a recalcitrant attitude and apat hy.

As a conclusion, one can state that though efficiency is
necessary, it should not be attai ned under pressure and this
situation would only inprove if answerability is nade the

prime criteria in both the sectors.

ADDI TI ONAL | NPUTS

Considering the difficulties of the custonmers as well as
banks, 'the concept to be developed is to create distinct and
separate departnment for recovery. This should be manned by
persons who will not resort to violence or force when they are
in the process of recovery of ‘the dues.

VWil e the fraudul ent” defaulters can be dealt with by

taking the Police help for such action, it is only when lawis
taken into the hands of the so called recovery agents, who are
appoi nted on contract basis, the issue gets aggravated. A
separate w ng, wherein appropriate training is given in
accordance with RBI guidelines would facilitate the bank in its
recovery process and also woul-d provide nore responsibilities
to the persons so engaged.

Yet another suggestion would be that of |oans whether

they are Personal Loans or Credit Cards or Housing Loan with

| ess than Rs. 10 | akhs exposure, can be referred to Lok Adal at
whi ch can be specially created for resolving the issues between
t he banks and the borrowers. In fact, the Lok Adal at shoul d be
used as an effective nachinery to resolve the issues and
concentrate with reference to keeping the fine bal ance between
t he Banks and Borrowers.

If the Agency Systemis inescapable, then the Agency

nmust be coupled with a |license issued after conducting

exam nation. Appropriate training should be given to the
agents who shoul d have requisite qualification and maturity to
handl e delicate and sensitive situation. Merely because the
Agency Systemis convenient to the banks, and has been
approved by RBI, it should not |lead to | awl essness and

conduct resulting in challenge to rule of |aw

Wi | e performance of the banks are al ways co-rel ated

with reference to its growth, its assets utilization and finally
profit in the bal ance sheet, that and that al one cannot be
relied upon, with reference to a country like India, where there
is enornous disparity in respect of various sections of the
society. These are all positive steps that would bring in the
over all balance in the working of all these institutions.

VWhether it is a bank, which concentrate on higher

segnent of banking or it is a bank which concentrate upon

m ddl e class, |lower middle class and such ot her segnment of

the Indian Public who | ook to and requires the banking

confort, it is not nere question of |ending the noney that
matters, but also the consequences thereafter. The socia
responsibility is larger than the banks profit and growh ratio
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al one.
Keeping in mnd the social responsibility, it is absolutely
necessary to appoint a Special Comrittee who will | ook into
the disparity in working conditions, at |east upto the
manageri al | evel and make such recommendations to the RB
and Union of India for all remedial actions.

In conclusion, we say that we are governed by a rule of

law in the country. The recovery of |oans or seizure of vehicles
could be done only through | egal neans. The Banks cannot

enpl oy goondas to take possession by force.




