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IN THE HIGH COURT AT CALCUTTA
Constitutional Writ Jurisdiction
ORIGINAL SIDE

M/S SIMPLEX INFRASTRUCTURES LIMITED
Versus
UNION OF INDIA AND ORS.

BEFORE:
The Hon’ble JUSTICE RAJARSHI BHARADWAJ
Date : 30th January, 2025.

Appearance
Mr. Ananda Sen, Adv.

Mr. Sabyasachi Mandal, Adv.
Mr. Anuran Samanta, Adv.
..for the petitioner

Mr. Vipul Kundalia, Sr. Adv.
Mr. Anurag Roy, Adv.
..for the CGST Authority

Md. T. M. Siddiqui, Adv.

Mr. Tanoy Chakraborty, Adv.
Mr. Saptak Sanyal, Adv.
..for the State

The Court: Mr. Sen, learned counsel appears for the petitioner. Mr.
Siddiqui, learned counsel appears for the State and Mr. Kundalia, learned
senior counsel appears for the CGST Authority.

According to the petitioner, ordinarily no proceeding for the tax period
2019-2020 could have been initiated against the petitioner after three years
from due date of furnishing returns, however, in the present case the
respondents on the strength of the notifications dated 5th July, 2022 and
31st March, 2023 issued by the Central Board of Indirect Tax and Customs,

whereby the time limit as specified in sub-section (10) of Section 73 of the



said Act for issuance of the order under sub-section (9) of Section 73 in the
said Act for recovery of Tax not paid or short paid or input tax credit wrongly
availed or utilised relating to the period as specified in the said notification,
had been extended, proceeded with the determination of liability for the Tax
period April, 2019 to March, 2020. The said period for passing an order
under Section 73(9) of the said Act has been further extended by a
notification dated 28th December, 2023.

Mr. Sen, learned advocate appearing for the petitioner by referring to
Section 168A of the said Act submits that the said Section has been
introduced with effect from 31st March, 2020, whereunder a power has been
conferred on the government to extend the time limit prescribed or notified
under the said Act, in special circumstances in respect of actions which
cannot be completed or complied with due to force majeure. The aforesaid
notifications could not have been relied on for initiation of fresh proceeding.
It is submitted that when the show cause cum demand notice under Section
73 of the said Act was issued on 14th May, 2024, since, there was no force
majeure prevailing at that time, the respondents could not have relied on
the aforesaid notifications for extending the time for initiation of proceeding
in the year 2023. In any event, based on the above notifications, no fresh
proceedings could have been issued. According to the petitioner, the
aforesaid notifications as also the aforesaid show cause notice and the
adjudication order had been issued in colourable exercise of power. In such
circumstances, Mr. Sen prays for a stay of the adjudication order dated 30tk
August, 2024 and the consequential demand.

Mr. Sanyal prays for a direction to file affidavit-in-opposition.



Let affidavit-in-opposition be filed within four weeks; reply, if any, be
filed within two weeks thereafter.

Taking into consideration the fact that a jurisdictional issue has been
raised and a prima facie case has been made out by the petitioner and the
fact that a co-ordinate Bench of this Court by an order dated 13th February,
2024 in an identical matter in the case of OSL Exclusive Put. Ltd. Versus
Union of India & Ors, reported in 2024 SCC OnLine Cal 2826 had been
pleased to pass a limited interim order, I do hereby stay the impugned
demand made in the order dated 30t August, 2024 till 30th April, 2025 or
until further order, whichever is earlier.

Let this matter appear in the list under the heading “Hearing” in the

monthly list of April, 2025.

(RAJARSHI BHARADWAJ, J.)

bp.



