HIGH COURT OF UTTARAKHAND AT NAINITAL
HON’BLE SRI JUSTICE SUBHASH UPADHYAY

1A/5/2025 (Misc. Application)
In
CIVIL REVISION NO.74 OF 2023

Hirdesh Sharma and Another ...Revisionists/applicants
Versus

Nazakat Ali Khan ...Respondent.

Counsel for the revisionists : Mr. B.D. Pande, learned counsel.

Counsel for the respondent : Mr. M.S. Tyagi, learned Senior Counsel

assisted by Mr. Sunil Chandra, learned
counsel.

Order:
Heard on Misc. Application (IA No.5/2025), which

has been preferred by the revisionists in the pending civil
revision for issuance of a Commission. Objection by way IA
No0.6/2026 has been filed by the respondent. The aforesaid
application filed by the revisionists is being considered and
decided.

2. The revisionists have preferred revision against the
order dated 10.05.2023 passed by learned Judge Small
Cause Court/ Il Additional District Judge, Haldwani, District
Nainital in S.C.C. Suit No.20 of 2021, “Nazakat Ali Khan Vs.
Hirdesh Sharma and Another”. The said suit was preferred by
the respondent herein (plaintiff in the suit) against the
revisionists (respondents in the S.C.C. suit) for eviction,
arrears of rent and damages. The said suit was allowed vide
order dated 10.05.2023 against which the present civil

revision has been preferred.



3. The respondent herein has claimed that he is the
landlord / owner of House N0.4-297 (at present House No.4-
54) situated at Tanakpur Road, Haldwani and the revisionists
are occupying three room, Kitchen, Latrine and Bathroom as
a tenant and rent of ¥600/- per month from 15.09.2015 to
September 2021 is due. The revisionist filed his written
statement and disputed the relationship of landlord and
tenant and contended that the property is a nazool property,
which was given to Shri Achhan Khan on lease and after his
death his wife Chhunni Begum used to collect rent from the
predecessors of the revisionists; that, after death of Smt.
Chhunni Begum the tenanted property is under the Municipal
Board; and that, earlier the suit for eviction against the
revisionist and his father was dismissed. In the evidence led
before the Court, the revisionists took a stand that the
property has been purchased by him from Shri Ranjeet Singh
and as such he is the owner of the said property.

4. By filing the 1A No0.5/2025, the revisionist prays
that a Commissioner be appointed by this Court to ascertain
as to whether the revisionists is residing in the house owned
by the respondent or is residing in a different house
purchased by him from Sardar Ranjeet Singh. Objection to
the said application has been filed by the respondent wherein
it has been contended that the issue regarding the tenant-

landlord relationship has already been decided wherein it has
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been held that the respondent is a landlord and owner of the
disputed property and the revisionists is the tenant in the
said property.
5. Learned counsel for the respondent contends that
the present application for appointment of commissioner is
not maintainable, however, the learned counsel for the
revisionists submits that as per Chapter 8 Rule 25 of the High
Court Rules, Order 41 of the CPC shall apply in Civil Revision
and further as per Order 26 Rule 9 CPC, this Court has the
power to issue commission. Chapter 8 Rule 25 of the High
Court Rules read as under:
“25. Civil Revisions and Appeals from Appellate
Orders.—Subject to these Rules, the procedure
prescribed in Order XLI** of the Code with respect
to appeals shall, so far as may be, also apply to
revisions and appeals from appellate orders where
such appeals are allowed under any law.”
6. Learned counsel for the respondent in reply
submits that the said provision deals with the Civil Revision
and Appeals from Appellate Order whereas in the present
case a Civil Revision has been filed against the order passed
by the Trial Court in S.C.C. Suit and as the Civil Revision is
not filed against any appellate order, as such the said
provision is not applicable. He further submits that even if
Order 26 Rule 9 CPC is held to be applicable in the present

case even then as per the said provision the Court cannot

iIssue commission for collecting evidence and the issue which



has been decided on the basis of evidence adduced before
the Trial Court cannot be reopened by way of appointment of
a commission.

7. Having heard learned counsel for the parties, the
Court finds force in the submission of the learned counsel for
the respondent that the present application is not
maintainable, however, having regard to the facts of the
case, the Court is of the view that dismissing the application
of the revisionist on the ground of maintainability is not
desirable and the Court proceeds to decide the application of
the revisionists on merits.

8. Perusal of the application filed by the revisionists
for appointment of Commissioner reveals that following
submissions have been made in paragraph no.2 to 4 of the
application. Paragraph no.2 to 4 of the application reads as
under:-

“2. That the case of the respondent herein is that
the revisionists are tenant of the respondent in
house no0.4-297 (present no.4-54) whereas the
revisionists deny the respondent to be their
landlord. In this respect the specific averment has
been made in para no.4 of written statement.
Apart from this, the revisionist no.1l in his evidence
has stated that at present the revisionists are living
in a different house purchased by him from one
Sardar Ranjeet Singh.

3. That since the revisionists are disputing that the
house regarding which the eviction has been
sought is a different house. Therefore, so as to
ascertain as to whether the house under ownership
of respondent and the house in which the
revisionists are residing at present are same or
not, a commission is necessary to be conducted.
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9.

4. That therefore in view of the above facts, it is
necessary in the interest of justice that this Hon'ble
Court may kindly be pleased to allow the present
application and be pleased to pass an order for
commission through a commissioner appointed by
this Hon'ble Court for the house in question and
the house in which the revisionists are residing so
as to ascertain as to whether both are same house
or different houses, otherwise the revisionists shall
suffer irreparable loss and injury.”

In reply to the same, an objection has been filed

by the respondent wherein in paragraph no.4 and 5 of the

objections, the respondent has taken the following stand:

“4. That the contents of paragraph no. 2 & 3 of
the application are not admitted as stated and in
reply it is submitted that the issue regarding the
tenant and landlord relationship has already been
decided by the Ilearned trial court and the
respondent is the landlord and owner of the
property in dispute. In SCC Suit no. 20 of 2021,
the learned court of 2nd Additional District Judge,
Haldwani, Nainital passed the judgment and decree
dated 10.05.2023 in favour of the
respondent/plaintiff wherein issue no. 2 was
framed and decided after examining the evidence
and statements given by the witnesses and
direction has been given to the revisionist to pay
the rent of Rs.600/- per month from 15.09.2015 to
15.08.2021 along with simple interest of 3.5% to
the respondent/plaintiff and further directed to pay
Rs. 1500/- per month as compensation till the date
of handing over the physical possession to the
plaintiff/respondent. The revisionist raised the
objection that he is not the tenant of respondent
only to avoid the payment of rent as well as
compensation. The revisionist has not vacated the
suit property till date only to harass the respondent
deliberately and intentionally while the learned trial
court passed the judgment and decree in favour of
the respondent and reason given by the revisionist
for non-vacating the suit property is not tenable
because this fact has been made clear by learned
trial court in judgment and decree dated
10.05.2023.

5. That the present application is the illegal
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effort of the revisionist to collect evidence and cure
the lacunae of his case. The court is not meant to
collect the evidence for the revisionist by issuing
the commission as prayed by the revisionist.”
10. The question, which arises for consideration before
the Court, is that, as to whether application filed by the
revisionists can be considered and allowed as per the
provisions of Order 26 Rule 9 of the CPC. For ready-reference
the provisions of Order 26 Rule 9 of the CPC is extracted as

hereunder:

“9. Commissions to make local investigations.—In any suit
in which the Court deems a local investigation to be
requisite or proper for the purpose of elucidating any
matter in dispute, or of ascertaining the market-value of
any property, or the amount of any mesne profits or
damages or annual net profits, the Court may issue a
commission to such person as it thinks fit directing him to
make such investigation and to report thereon to the Court:
Provided that, where the State Government has made rules
as to the persons to whom such commission shall be

issued, the Court shall be bound by such rules.”

11. A plain reading of the said provision would clarify
that the authority of the Court cannot be utilized for the
purpose of gathering or collecting evidence by either party in
any proceeding. Only when the Court feels some doubt about
any material before it and it requires clarification or
elucidation then only a Commissioner has to be appointed.

12. The term elucidate means to make lucid or clear,
throw light upon, explain and enlighten. However, the object
of the local investigation is not to collect evidence and the
said power is discretionary and can be exercised depending

on the facts of each case. The Court has to look as to
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whether the said application has been filed at the belated
stage after closure of the evidence. In the present case, the
revisionist in his written statement has taken a plea that the
property was a nazool property and rent was paid to Achhan
Khan and then to his wife Chhunni Begum and after the
death of Chhunni Begum the tenanted property is under the
Municipal Board. Later on in the evidence, the revisionists
have stated that the property was purchased by him from
Ranjeet Singh.

13. The learned Trial Court framed the following issues:

“1. FIT TVGT TS B IT—-GlSBICT P KigrT & T 87

2 T JIGT T FAGEITT P TeT ga7 WqrH G [BYRIGIY & T v
Tl 377 V& & Ol 1& Id) VT BET TAT §7 Ife & al 7Hia?

3. T FAGTT FETIT WEAT UV 6006 WUIT FOHE #HI Y F
fNTIQIY ST Fot 3T &7

4. FT GAgrd) g aidt & olvsols @ vacd 817 W §=pIV I T &
foree ot g8 goTIa @Rk & d7@er 814 I &7

5 T FAqid) g7 di]dt B [RTIE 15092015 W RITENY 2021 dF BT
fvrar sreT T8 BT I o BINOT g8 FIUT TR W §5or &
7 8/

6. FT TNNT feTlfdaT 02.09.2021 FT FIfRT & & T8 & FYvI=7 Flaardt
FoFIT T W I5eT 817 I &/

7. g’

14. The learned Trial Court on the basis of the material
available on record and the evidence adduced concluded that
there exists relationship of landlord-tenant between the
parties and the revisionist is a tenant on the subject property
and is liable to pay rent @600 per month. The finding
recorded at para no.49 of the impugned order is relevant
which reads as under:

“a9. V0 4 [qvga T @ SRV 9¥ TE QUi Rig E11 & [ 5o arg

# W—gieerer & g oy T8 §ld & Ter §9 qi8 @ del a
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15.

TG P TeT HBIT Tlloid € civSelie g [BYRIGIN & W= o
gl 3T & T I8 wed a7 & [F Faardtr e wEkr v
600,/— ®IIT FIGHIE P &V d [BYRIGIY J7§7q dof 37 &/ 37 faawofr
195 W1, 2 7 3 TG & G& H T HIAGRITT & [dwg e [

/-

The revisionist put a challenge to the said order

and the revisionist has made the following averments in

paragraph no.8 to 12 of the present revision, which reads as

under:

“8. That the respondent even after vacating his
house by the revisionists filed a suit for eviction,
damages and rent against the revisionists in the
Court of Judge, Small Causes bearing S.C.C. Suit
No. 20 of 2021 (Nazakat Ali Khan Vis Hirdesh
Sharma and another), claiming the revisionists to
be his tenants in building no. 4-297 present no. 4-
54. A true copy of the plaint of suit is being filed
herewith and marked as ANNEXURE NO.-2 to this
affidavit.

9. That the revisionists/defendants filed their
written statement denying all the plaint averments
and in additional statements elaborated that the
suit property is not the property of the plaintiff. A
true and typed copy of the written statement is
being filed herewith and marked as ANNEXURE
NO.-3 to this affidavit.

19 That the plaintiff/respondent herein filed his
evidence and thereafter, the revisionists also
produced evidence in favour of the revisionists. The
revisionist no. 1 in his oral evidence specifically
stated that the revisionists are not the tenants of
the plaintiff and are residing in a building adjacent
to the building of the plaintiff, which they have
purchased from one Ranjeet Singh. True and typed
copy of the oral evidence of revisionist no. 1 is
being filed herewith and marked as ANNEXURE
NO.-4 to this affidavit.

11. That apart from oral evidence the revisionists
also produced one official of from Nagar Nigam,
Haldwani namely; Jayant Kumar who in his
statement has specifically stated that house no. 4-
733, there is no mention in the municipal records

that it has any tenant. True and typed copy of the
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statement of Jayant Kumar is being filed herewith
and marked as ANNEXURE NO.-5 to this affidavit.

12. That after the evidence was concluded and the
arguments were over the Learned Judge Small
Cause Court/2nd Additional District Judge,
Haldwani decreed the suit of the
plaintiff/respondent herein by directing the
revisionists to vacate the suit premise within one
month and to pay rent @ 600/- per month from
15/9/2018 till 15/8/2021 alongwith 3.5% simple
interest. It is also directed that damages @ 1500/-
per month be also paid to the plaintiff /respondent
herein till the handing over of possession of the
suit property.”
16. Thus the revisionist admits that after the closure of
evidence the suit was decided by the learned Trial Court. The
said finding of the learned Trial Court has been put to
challenge by the revisionists and the same is yet to be
adjudicated by the Court.
17. In view of the above discussion, the Court finds
that the present application for appointment of Commissioner
IS misconceived at this belated stage after conclusion of
evidence and the Court does not deem it fit to exercise its
discretionary power for appointment of Commissioner.

Accordingly, the Application No.5/2025 is dismissed.

18. List this case on 27.02.2026 for hearing.

SUBHASH UPADHYAY, J.
Dt:13.02.2026

Sukhbant



