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HIGH COURT OF JUDICATURE FOR RAJASTHAN 

BENCH AT JAIPUR

S.B. Civil Miscellaneous Appeal No. 5078/2025

Peer  Ghulam  Naseer,  Aged  About  48  Years,

Sajjadanashin  And  Mutawalli  Dargah  Khwaja  Haji

Mohammed Najmuddeen Sahib Wardno 28, Fatehpur,

District Sikar (Rajasthan).

----Appellant

Versus

1. Ishtiyaq  Ahmed  Son  Of  Ghulam  Moinuddin,

Aged About 66 years, Resident Of Ward No.28

Dargah  Khawaja  Nazmuddin  Sahab  Ke  Pass,

Fatehpur, District-Sikar (Rajasthan).

2. Peer  Ghulam  Jilani,  Aged  About  84  Years,

(Name Deleted 08.08.2025)

3. Ghulam Moinuddin, Aged About 87 Years, Son

Of Peer Ghulam Sarvar

4. Ahteramuddin,  Aged  About  54  Years,  Son  Of

Peer Mohammad Aarif

5. Altaf,  Aged  About  49  Years,  Son  Of  Peer

Mohammad Aarif

6. Qayamuddin, Aged About 45 Years, Son Of Peer

Mohammad Aarif

7. Mushtak Ahmed, Aged About 55 Years, Son Of

Ghulam Moinuddin

8. Ashfak  Ahmed,  Aged About  48 Years,  Son Of

Ghulam Moinuddin

9. Irshad  Ahmed,  Aged  About  44  Years,  Son  Of

Ghulam Moinuddin

10. Ishak  Ahmed,  Aged  About  43  Years,  Son  Of

Ghulam Moinuddin
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11. Iftekhar  Ali,  Aged  About  54  Years,  Son  Of

Ghulam Jilani.

12. Ijharul  Hak,  Aged  About  43  Years,  Son  Of

Ghulam Jilani

13. Iqtedar  Najmi,  Aged  About  40  Years,  Son  Of

Ghulam Jilani

14. Mohammad Asad Farooki, Aged About 23 Years,

Son Of Late Mukhtar Ahmed

15. Shoaun Najam, Aged About 32 Years,  Son Of

Jiyaun Nazam

16. Sohail Nazam Son Of Jiyaun Nazam, Aged About

25 Years,  All  3  To  16 Are  Residents  Of  Ward

No.28,  Dargah  Khawaja  Nazmuddin  Sahab  Ke

Pass, Fatehpur, District Sikar (Rajasthan).

17. Jiyaul  Hak Son Of  Vajihuddin,  Aged About 59

Years,  Resident  Of  Bas  Stand  Ke  Pass,  Nimbi

Jodha Nagaur (Rajasthan)

18. Fiyaz Ahmed Son Of Vajihuddin, Aged About 51

Years,  Resident  Of  Bas  Stand  Ke  Pass,  Nimbi

Jodha Nagaur (Rajasthan)

19. Rajasthan  Borad  Of  Muslim  Waqf  Jaipur,

Through Chief Executive Officer.

----Respondents

For Appellant(s) : Mr. Amit Singh Shekhawat, Adv.

For Respondent(s) : Mr. J P Goyal, Sr. Adv. Assisted by
Mr. Aditya Matolia, Adv.
Ms. Jyoti Swami, Adv.
Ms. Yashika Vijayvargia, Adv. for 
Respondent No-1
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HON'BLE MR. JUSTICE UMA SHANKER VYAS

REPORTABLE

Judgment / Order

i. The date of conclusion of 

arguments:

18-02-2026

ii. The date on which the judgment 

was reserved: 

18-02-2026

iii. Whether the full judgment or only 
the operative part was pronounced: 

Full judgment

iv. The date of pronouncement: 24-02-2026

vihykFkhZ@izfroknh la-&1 ¼ftls  vkxs  **izfroknh la[;k

1** dgk tk,xk½ }kjk ;g fnokuh fofo/k vihy fo}ku vij

ftyk U;k;k/kh'k] Qrsgiqj 'ks[kkoVh] ftyk lhdj  }kjk nhokuh

fu;fer  vihy  la[;k  12@2022 esa  ikfjr  fu.kZ;  fnukad

29-09-2025 ls O;fFkr gksdj izLrqr dh gS] ftlds ek/;e ls

ewy okn ds oknh@izR;FkhZ la[;k&1 ¼ftls vkxs **oknh** dgk

tk,xk½ }kjk izLrqr vihy Lohdkj djrs gq, fo}ku fopkj.k

U;k;ky; ofj"B flfoy U;k;k/kh'k] Qrsgiqj ftyk lhdj }kjk

nhokuh  okn  la[;k  317@2022  esa  ikfjr  fu.kZ;  fnukad

10-11-2022 dks vikLr fd;k x;k] ftlds ek/;e ls izfroknh

la[;k&1@vihykFkhZ dh vksj ls izLrqr vkosnu varxZr vkns'k 7

fu;e 11 lhihlh Lohdkj dj oknh dh vksj ls izLrqr okn dks

ukeatwj fd;k x;kA
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vihy dh iks"k.kh;rk  o xq.knks"kksa  ij  fo}ku vf/koDrk

izfroknh la[;k&1 o oknh dh cgl lquh x;h ,oa vfHkys[k dk

voyksdu fd;kA

bl ekeys  esa  ;g fookn jfgr gS  fd dLck Qrsgiqj]

ftyk lhdj esa njxkg [oktk gkth eksgEen uteqn~nhu njxkg

fLFkr gS ftlesa  uq:y glu  prqFkZ  lTtknkulhu Fks]  oknh

bf'r;kd vgen] mijksDr prqFkZ lTtknkulhu uq:y glu dk

Hkrhtk gS rFkk izfroknh la[;k&1 nksfgrk ¼uoklk½ gSA

prqFkZ  lTtknkulhu uq:y glu ds dksbZ  iq= ugha Fkk

vkSj  muds  }kjk  viuh  iq=h  gqdqer ds  iq=  xqyke ulhj@

izfroknh la[;k&1 dks lTtknkulhu fu;qDr fd;k  vkSj mlds

laca/k esa  ,d olh;r Hkh fu"ikfnr dh x;hA prqFkZ  lTtknk

&ulhu uq:y glu ds HkkbZ&ca/kksa }kjk ;g vkifRr yh xbZ fd

lTtknkulhu dk in oa'kkuqxr gS vkSj iq:"k mRrjkf/kdkjh dks

gh ;g in izkIr gks ldrk gS] uoklk bl in ds fy, ;ksX;

ugha gSA mijksDr fookn mBk;s tkus ij iwoZ esa flfoy U;k;ky;

esa okn la[;k&96@1982 ihj xqyke ulhj cuke jgekuh] okn

la[;k&59@1986 ihj xqyke ulhj cuke xqyke ftykuh rFkk

okn la[;k&96@1995 ihj xqyke ftykuh cuke xqyke ulhj

izLrqr  gq,]  bu rhuksa  izdj.kksa  dks  lesfdr djrs  gq, fo}ku

fopkj.k  U;k;ky; }kjk  fnukad 17-04-2003 dks  fu.kZ; ikfjr

fd;k  x;k  vkSj  izfroknh  la[;k&01  xqyke  ulhj  dh

lTtknkulhu ds in ij fu;qfDr dks lgh ekuk rFkk olh;r

fnukad 12-09-1979 dks tks uq:y glu }kjk fu"ikfnr dh xbZ

Fkh] mls Hkh izekf.kr ekuk x;kA 
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mijksDr rhuksa okn esa ikfjr fu.kZ; dks vihyh; U;k;ky;

ds le{k vihy la[;k&76@2004] 77@2004 o 78@2004 ds

ek/;e ls pqukSrh nh xbZ] ftlesa izFke vihyh; U;k;ky; }kjk

fnukad  04-09-2004  dks  fu.kZ;  ikfjr  djrs  gq,  fopkj.k

U;k;ky; }kjk ikfjr fu.kZ; dh iqf"V dh xbZA izFke vihyh;

U;k;ky; ds fu.kZ; fnukad 04-09-2004 dks ekuuh; jktLFkku

mPp U;k;ky; esa f}rh; vihy la[;k&504@2004] 507@2004

o  506@2004  ds  ek/;e  ls  pqukSrh  nh  xbZ]  ijarq  bl

U;k;ky; }kjk fnukad 05-07-2012 dks fu.kZ; ikfjr djrs gq,

rhuksa  vihysa  [kkfjt  dh  xbZ]  ftlds  fo:) flfoy vihy

uacj&107770@2013] 10771@2013 o 10772@2013 ds ek/;e

ls ekuuh; loksZPp U;k;ky; esa pqukSrh nh xbZ] ysfdu ;g rhuksa

flfoy vihysa fu.kZ; fnukad 24-07-2019 ds ek/;e ls [kkfjt

djrs  gq,  fopkj.k  U;k;ky;]  izFke  vihyh;  U;k;ky;  rFkk

jktLFkku mPp U;k;ky; }kjk ikfjr fu.kZ;ksa dh iqf"V djrs gq,

fuEu er izdV fd;k%& 

"All the Three Courts have not committed
any  error  in  reading  the  Zabta  and
coming to the conclusion that respondent
was eligible to be nominated as Sajjadah
Nashin and Mutawalli. We do not find any
merit  in  these  appeals  which  are
accordingly dismissed."

ekuuh;  loksZPp  U;k;ky;  ds  mijksDr  fu.kZ;  fnukad

24-07-2019  ds  fo:)  orZeku  oknh  ds  ifjtuksa  }kjk  fjO;w

fiVh'ku izLrqr dh x;h] tsk fnukad 21-01-2020 dks [kkfjt gqbZ

ftlds fo:) iqu% D;wjsfVo fiVh'ku izLrqr dh x;h] tks fnukad
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24-11-2024 dks [kkfjt dh tk pqdh gS vkSj bu rhuksa fiVh'ku

esa orZeku oknh ds firk] pkpk o vU; ifjtu i{kdkj FksA

mijksDr  foospu  ls  Li"V  gS  fd  ;|fi  iwoZorhZ  okn

fopkj.k U;k;ky; esa  LFkk;h fu"ks/kkKk ds laca/k esa  Fks]  ysfdu

fopkj.k  U;k;ky;  ls  ysdj  ekuuh;  loksZPp  U;k;ky;  rd

izfroknh la[;k&01 xqyke ulhj ds i{k esa fu"ikfnr olh;r

dks  lgh  ekurs  gq,  izfroknh  la[;k&01  xqyke  ulhj  dks

mijksDr njxkg ds lTtknkulhu o eqrOoyh fu;qDr fd;s tkus

ds  rF;ksa  dks  fof/klEer  gksuk  ekuk  x;kA  ekuuh;  loksZPp

U;k;ky; }kjk ikfjr fu.kZ; ds fo:) iqufoZpkj ;kfpdk Hkh

[kkfjt gksdj ;g fookn vafre :i ls fu.khZr gks pqdk gSA ;gka

;g Hkh mYys[kuh; gS fd iwoZorhZ lHkh okn o vihyksa esa orZeku

oknh bf'r;kd vgen ds firk xqyke eksbZuqn~nhu i{kdkj jgs

gSaA

fopkj.k  U;k;ky; ls  ysdj  ekuuh;  loksZPp  U;k;ky;

rd  mijksDr  fookn  vafre  :i  ls  fu.khZr  gksus  ds  ckn

oknh    }kjk  fopkj.k  U;k;ky; esa  okn  la[;k&317@2022

izLrqr  djrs  gq,  ;g  vfHkdfFkr  fd;k  x;k  fd  fopkj.k

U;k;ky; esa izLrqr rhuksa okn LFkk;h fu"ks/kkKk ds laca/k esa Fks]

mlesa  ?kks"k.kk  dk dksbZ  vuqrks"k  ugha  pkgk x;k Fkk]  izfroknh

la[;k&01 xqyke ulhj   }kjk tkIrk ¼lafo/kku½ dh O;oLFkk ds

foijhr xyr rF; j[kdj fopkj.k U;k;ky; ls fu.kZ; fnukad

17-04-2003 /kks[ks ls izkIr fd;k gS vkSj bl vk/kkj ij fopkj.k

U;k;ky; ds fu.kZ; fnukad 17-04-2003] izFke vihyh; U;k;ky;

ds fu.kZ; fnukad 04-09-2004] jktLFkku mPp U;k;ky; }kjk
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f}rh; vihy esa ikfjr fu.kZ; fnukad 05-07-2012 rFkk ekuuh;

loksZPp U;k;ky; }kjk flfoy vihy esa  ikfjr fu.kZ; fnukad

24-07-2019 dks 'kwU; ?kksf"kr fd;s tkus dk vuqrks"k pkgkA ;g

Hkh fuosnu fd;k fd njxkg [oktk gkth eksgEen uteqn~nhu

dk lTtknkulhu izfroknh la[;k&01 xqyke ulhj ds LFkku

ij izfroknh la[;k&02 xqyke ftykuh dks vFkok mlds iq= o

ikS= dks lTtknkulhu ?kksf"kr fd;k tkos rFkk uq:y glu }kjk

fu"ikfnr olh;r dks Hkh 'kwU;  ?kksf"kr fd;k tkosA

oknh  bf'r;kd  vgen  dh  vksj  ls  izLrqr  okn

la[;k&317@2022 esa  izfroknh  la[;k&01 xqyke  ulhj  }kjk

vkns'k 7 fu;e 11 lh-ih-lh- ds rgr vkosnu is'k  dj ;g

vfHkdfFkr fd;k fd olh;r o lTtknkulhu ds in ds laca/k

esa  mijksDrkuqlkj fopkj.k U;k;ky; ls ysdj ekuuh; loksZPp

U;k;ky; rd fookn vafre :i ls fu.khZr gks pqdk gS] oknh ds

firk  Hkh  iwoZorhZ  okn  esa  i{kdkj  Fks]  vr%  ,slh  fLFkfr  esa

jsLT;wfMdsVk ds fl)kar ds vk/kkj ij okn pyus ;ksX; ugha

gSA ,d vkifRr ;g Hkh yh x;h fd oknh us izfroknh la[;k&02

ds  vf/kdkjksa  dh  ?kks"k.kk  dk  vuqrks"k  pkgk  gS]  mlds  fy,

izfroknh la[;k&02 igys ls gh iwoZorhZ okn esa i{kdkj Fks] oknh

dks okLro esa  dksbZ okn dkj.k mRiUu ugha gqvk gS vkSj bl

vk/kkj  ij  Hkh  okn  vkns'k  7  fu;e  11  lh-ih-lh-  ds  rgr

ukeatwj fd;s tkus dk fuosnu fd;k] tks fopkj.k U;k;ky; }kjk

vius vkns'k fnukad 10-11-2022 ds ek/;e ls Lohdkj dj nkok

ukeatwj  fd;k]  ysfdu  fo}ku  izFke  vihyh;  U;k;ky;  }kjk

vihyk/khu  fu.kZ;  fnukad  29-09-2025  ds  ek/;e  ls  vihy
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Lohdkj dj fopkj.k U;k;ky; ds fu.kZ; fnukad 10--11-2022 dks

vikLr djrs gq, okn dk fopkj.k fof/kuqlkj djus gsrq fopkj.k

U;k;ky; dks ekeyk izfrizsf"kr fd;kA vihyk/khu fu.kZ; fnukad

29-09-2025 ds ek/;e ls izFke vihyh; U;k;ky; }kjk fuEu

vkns'k ikfjr fd;k%&

**vr% vihYkkFkhZ bf'r;kd vgen }kjk izLrqr
gLrxr  vihy  ;kfpdk  fo:)  izR;FkhZx.k  xqyke
ulhj  oxSjg  Lohdkj  dh  tkdj  fo}ku  fopkj.k
U;k;ky;  ofj"B  flfoy  U;k;k/kh'k  Qrsgiqj  }kjk
ikfjr vk{ksfir vkns'k  varxZr vkns'k  7 fu;e 11
flfoy  izfdz;k  lafgrk  vikLr  fd;k  tkrk  gSA
mHk;i{k  }kjk  fnukad  13-10-2025  dks  fopkj.k
U;k;ky; ds le{k mifLFkfr nh tkos rFkk fopkj.k
U;k;ky; }kjk mi;qZDr izdj.k esa fu;ekuqlkj  ewy
okn dks iqu% jsLVksj dj fof/k vuqlkj dk;Zokgh dh
tkosA mi;qZDrkuqkj vihy dk fuLrkj.k fd;k tkrk
gSA fopkj.k U;k;ky; dh i=koyh vkns'k dh izfr ds
lkFk vfoyEc ykSVk;h tkosA**

fo}ku  vf/koDrk  oknh&izR;FkhZ  la[;k&01  dh  izkjafHkd

vkifRr ;g gS fd vkosnu varxZr vkns'k 7 fu;e 11 lh-ih-lh-

ij ikfjr gksus  okyk fu.kZ; /kkjk  2¼2½ lh-ih-lh-  ds  vuqlkj

fMØh dh ifjf/k esa vkrk gS] vr% ,slh fLFkfr esa izFke vihyh;

U;k;ky; }kjk ikfjr fu.kZ; fnukad 29-09-2025 Hkh fMØh dh

Js.kh esa  vkrk gS vkSj bl dkj.k ls /kkjk 100 lh-ih-lh- ds

vuqlkj  f}rh;  vihy  izLrqr  dh  tk  ldrh  gS]  /kkjk  104

lifBr vkns'k 43 fu;e 1 lh-ih-lh- ds rgr fofo/k vihy

iks"k.kh; ugha gSA 
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blds  foijhr  fo}ku  vf/koDrk  vihykFkhZ&izfroknh

la[;k&01 dk ;g rdZ gS fd vkns'k 7 fu;e 11 lh-ih-lh- dk

vkosnu Lohdkj gksdj okn ukeatwj fd;k tkrk gS rks og /kkjk

2¼2½  lh-ih-lh-  ds  izko/kkuksa  ds  vuqlkj  fMØh  ekuk  tk;sxk

ysfdu tc vihyh; U;k;ky; }kjk fopkj.k U;k;ky; ds fu.kZ;

dks iyVrs gq, vkns'k 7 fu;e 11 lh-ih-lh- dk vkosnu [kkfjt

dj fopkj.k U;k;ky; dks ekeyk lquokbZ gsrq izfrizsf"kr fd;k

x;k  gS]  rks  vihyh;  U;k;ky;  dk  ;g  fu.kZ;  i{kdkjksa  ds

vf/kdkjksa  dks  vafre :i ;s  fu.khZr  ugha  djrk  gS  ,oa  ,slk

vkns'k@fu.kZ; vkns'k 41 fu;e 23 o 23, lh-ih-lh- ds rgr

ekuk tk;sxk vkSj vkns'k 43 fu;e 1¼u½ lh-ih-lh- ds rgr ,sls

vkns'k ds fo:) fofo/k vihy gh iks"k.kh; gSA 

fo}ku vf/koDrk oknh&izR;FkhZ dh vksj ls izLrqr U;kf;d

fu.kZ; Rishabh Chand Jain and Anr. Vs. Ginesh Chandra

Jain 2016 (SC) 2143 esa ekuuh; loksZPp U;k;ky; }kjk ;g

O;oLFkk izfrikfnr dh xbZ gS fd vkns'k 7 fu;e 11 lh-ih-lh-

ds rgr vkosnu eatwj dj nkos dks ukeatwj fd;k tkrk gS] rks

lh-ih-lh- dh /kkjk 2¼2½ ds vuqlkj ,slk vkns'k fMØh dh rkjhQ

esa vk;sxk] ftlds fo:) fuxjkuh ;kfpdk iks"k.kh; ugha gksdj

vihy /kkjk 96 lh-ih-lh- ds rgr iks"k.kh; gksxhA bl fu.kZ; esa

vihyh; U;k;ky; }kjk fopkj.k U;k;ky; ds fu.kZ; dks vikLr

djus dh rF;kRed fLFkfr ugha jgh gS] vr% ;g fu.kZ; orZeku

ekeys ij ykxw ugha gksrk gSA

oknh&izR;FkhZ  dh  vksj  ls  izLrqr  vU;  U;kf;d  fu.kZ;

C.M. Meenakshi Vs. Archbishop of Bangalore and Ors.
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2025 INSC 1363 ds ekeys esa ;g vfHkfu/kkZfjr fd;k x;k gS

fd ifjlhek dk fcanq fof'k"V ekeyksa esa rF;ksa o fof/k dk fefJr

iz'u gks ldrk gS vkSj blh vuqlkj jsLT;wfMdsVk dk fcanq Hkh

fopkj.k dk fo"k; gks ldrk gS vkSj ,sls ekeyksa esa  vkns'k 7

fu;e 11 lh-ih-lh- ds rgr Hkh nkok ukeatwj ugha fd;k tk

ldrkA Kuldeep Singh Pathania Vs. Bikram Singh Jaryal

2017 (5) SCC 345  esa  ekuuh; loksZPp U;k;ky; }kjk ;g

vfHkfu/kkZfjr fd;k x;k gS fd vkns'k 7 fu;e 11 lh-ih-lh- ds

izko/kkuksa  ds rgr izLrqr vkosnu ij fopkj djrs le; ek=

okni= o mlds  layXu nLrkostksa  ij  gh  fopkj  fd;k  tk

ldrk gS] izfroknh ds cpko ij bl LVst ij fopkj fd;k

tkuk mfpr ugha gSA

blds  foijhr  fo}ku  vf/koDrk  vihykFkhZ&izfroknh

la[;k&01  dh  vksj  ls  izLrqr  U;kf;d  fu.kZ;  Shrivatsa

Goswami  Vs.  Anant  Prasad  Singh  and  Anr.  2024

Supreme (All) 1233  esa bykgkckn mPp U;k;ky; }kjk ;g

O;oLFkk izfrikfnr dh xbZ gS fd tgka vkns'k 7 fu;e 11 lh-

ih-lh-  ds  rgr okn ukeatwj  fd;k tkrk gS  rks  ;|fi vU;

fcanqvksa ij izdj.k dk o i{kdkjksa ds vf/kdkjksa dk vafre :i ls

fu.kZ;  ugha  gksrk  gS]  ysfdu /kkjk  2¼2½  lh-ih-lh-  ds  fMfeax

izko/kku ds vuqlkj ,slk vkns'k@fu.kZ; fMØh dh Js.kh esa ekuk

tk;sxk] ysfdu blds myV ;fn izFke vihyh; U;k;ky; }kjk

vkns'k 7 fu;e 11 lh-ih-lh-  dk vkosnu ukeatwj fd;k tkdj

fopkj.k U;k;ky;  ds fu.kZ; dks vikLr dj ekeyk fopkj.k

gsrq iqu% izsfrizsf"kr fd;k tkrk gS rks /kkjk 2¼2½ lh-ih-lh- ds
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izko/kku ykxw ugha gksrs gSa  vkSj ,sls vkns'k ds fo:) f}rh;

vihy /kkjk 100 lh-ih-lh- ds rgr ugha gksdj vkns'k 43 fu;e

1 lifBr /kkjk  104 lh-ih-lh-  ds  vuqlkj  gh  fofo/k  vihy

iks"k.kh;  gksxhA  mijksDr  U;kf;d  fu.kZ;  esa  fopkj.k

U;k;ky;   }kjk vkns'k 7 fu;e 11 lh-ih-lh- ds rgr vkosnu

Lohdkj  djrs  gq,  okni=  ukeatwj  fd;k  x;k  Fkk]  ysfdu

vihyh; U;k;ky; }kjk fopkj.k U;k;ky; ds fu.kZ; dks vikLr

djrs gq, ekeyk iqu% fopkj.k gsrq izfrizsf"kr fd;k x;kA

;gka ;g Hkh mYys[kuh; gS fd mRrj izns'k jkT; }kjk

vkns'k 41 fu;e 23 lh ih lh esa ftl :i esa jkT; la'kks/ku

fd;k  x;k  Fkk  Bhd mlh  vuq:i jktLFkku  jkT;  }kjk  Hkh

fnukad 11-03-1965 ds la'kks/ku ds ek/;e ls vkns'k 41 fu;e

23 lh ih lh esa jkT; la'kks/ku djrs gq, ;g fof/kd izko/kku

fd;k x;k gS fd fopkj.k U;k;ky; }kjk izkajfHkd fcUnq ij dksbZ

okn vafre :i ls fu.khZr fd;k x;k gS] ml ekeys esa  rFkk

vU;Fkk fopkj.k ds mijkar izdj.k fu.khZr gqvk gS rks ml fLFkfr

esa Hkh vFkkZr nksuksa gh fLFkfr esa vihyh; U;k;ky;]  fopkj.k

U;k;ky; ds fu.kZ; dks vikLr djrs gq, okn dks iqu% uEcj ij

ysdj u;s fljs  ls  funsZf'kr vkns'kkuqlkj fopkj.k gsrq  ekeyk

izfrizsf"kr dj ldrk gS] vr% ,slh fLFkfr esa la'kks/ku ds mijkar

vkns'k 41 fu;e 23 lh ih lh rqyukRed :i ls O;kid gS] tks

fuEukuqlkj gS%& 

"23.  Remand  of  case  by  Appellate
Court.—Where  the  Court  from  whose
decree  an  appeal  is  preferred  has
disposed  of  the  suit  on  a  preliminary
point  and  the  decree  is  reversed  in
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appeal,  or  where  the  Appellate  Court
while  reversing  or  setting  aside  the
decree  under  appeal,  considers  it
necessary in the interests of justice to
remand  the  case,  it  may  by  order
remand the case, and may further direct
what issue or issues shall be tried in the
case  so  remanded,  and  shall  send  a
copy of  its  judgment and order to the
Court from whose decree the appeal is
preferred,  which  direction  to  re-admit
the suit under its original number in the
register  of  civil  suits,  and  proceed  to
determine the suit; and the evidence if
any,  recorded  during  the  original  trial
shall, subject to all  just exceptions, be
evidence during the trial after remand."

;gka ;g Hkh mYys[kuh; gS fd orZeku ekeys esa fopkj.k

U;k;ky; ds le{k ;|fi jsLT;qfMdsVk vFkkZr iwoZ  U;k; rFkk

okn dkj.k mRiUu ugha gksus ds nks vk/kkj fy;s x;s Fks] ysfdu

fopkj.k U;k;ky; }kjk jsLT;qfMdsVk ds fcUnq  dks izkajfHkd fcUnq

ugha ekuk] ijarq  okn dkj.k mRiUu ugha gksuk ekurs gq, oknh

dk okn vkns'k 7 fu;e 11 lh-ih-lh- ds rgr [kkfjt fd;k

x;k FkkA Li"V gS fd ;g okn laiw.kZ fcUnqvksa vFkkZr fook|dksa

ij ugha gksdj ek= okn dkj.k ds izkjafHkd fcUnq ij gh fu.khZr

gqvk gSA

U;kf;d fu.kZ; Shrivatsa Goswami Vs. Anant Prasad

Singh and Anr.  ¼iwoksZDr½ ds iSjk la[;k&42] 56] 57 o 58

lqlaxr gS] tks fuEukuqlkj gS%&

"42.  The  order  passed  by  the  lower
appellate  court  allowing  the  appeal  and
setting aside the order passed by the trial
court rejecting the plaint under Order VII
Rule  11  with  a  further  direction  to  re-
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register the suit, invite objections from the
defendants  for  framing  issues  and  after
taking evidence give a decision on all the
issues,  cannot  be  held  to  be  a  judicial
determination conclusively determining the
rights of the parties. The order, therefore,
cannot be held to be a 'decree'  so as to
amenable to a further appeal under Section
100 of the Code. 

56.  Putting  it  succinctly,  it  may  be
stated as a legal proposition that where an
order  rejecting  a  plaint  under  Order  VII
Rule 11 is affirmed in appeal, it would be
subject  to  a  further  remedy  of  second
appeal under Section 100, alternatively, if
the  appellate  court  reverses  the order  of
rejection of the plaint,  the remedy would
be  to  file  an  'appeal  against  an  order'
under Order XLIII Rule 1(u).
 

57.  Applying  the  aforestated  legal
principles, to the facts of the present case,
leads to the inference that the order dated
07.04.2023 passed in Civil Appeal No. 67
of 2022 in terms of which the order dated
22.11.2022  passed  by  the  trial  court
rejecting  the plaint  under  Order  VII  Rule
11 of the Code, has been reversed with a
direction to restore the suit to its original
number and proceed to determine the suit,
cannot be held to be a 'decree' amenable
to a second appeal  under Section 100 of
the Code. 

58. The order in question would have
to be held a 'remand order' covered under
Order XLI Rule 23 of the Code (as read in
terms of the Allahabad Amendment), and it
would  be  subject  to  the  remedy  of  an
'appeal from an order' under Section 104
read  with  Order  XLIII  Rule  1(u)  of  the
Code."

fo}ku vf/koDrk izR;FkhZ&oknh dh vksj ls izLrqr U;kf;d

n`"Vkar rF;ksa esa fHkUurk ds dkj.k ls orZeku ekeys esa ykxw ugha
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gksrs gSa  tcfd fo}ku vf/koDrk vihykFkhZ izfroknh la[;k&01

dh vksj ls izLrqr U;kf;d fu.kZ; Shrivatsa Goswami Vs.

Anant Prasad Singh and Anr. ¼iwoksZDr½ iw.kZr% bl izdj.k esa

ykxw gksrk gS rFkk mlesa izfrikfnr O;oLFkk ds vuqlkj Li"V gS

fd ;fn vihyh; U;k;ky; }kjk fopkj.k U;k;ky; ds vkns'k 7

fu;e 11 lh-ih-lh- dk vkosnu Lohdkj dj okn ukeatwj djus

ds vkns'k dks vikLr fd;k tkrk gS vkSj ekeyk fopkj.k gsrq

fopkj.k U;k;ky; dks iqu% izfrizsf"kr fd;k tkrk gS rks  ,slk

fu.kZ; vkns'k 41 fu;e 23 lh ih lh dh ifjf/k esa vkrk gS vkSj

,slk vkns'k@fu.kZ; /kkjk 104 lifBr  vkns'k 43 fu;e 1 ¼U½

lh ih lh  ds rgr vihy ;ksX; gS] bl izdkj ds fu.kZ; dks

f}rh; vihy ds :i esa /kkjk 100 lh ih lh ds rgr pqukSrh

ugha nh tk ldrh gSA Li"V gS fd izfroknh la[;k&1  }kjk tks

fofo/k vihy izLrqr dh x;h gS] og iks"k.kh; gS] vr% fo}ku

vf/koDrk izR;FkhZ&oknh dh ;g vkifRr vLohdkj dh tkrh gSA

vc bl U;k;ky; ds le{k ;g ewy iz'u fopkj ;ksX;

'ks"k jg tkrk gS fd orZeku ekeys esa oknh&izR;FkhZ la[;k&1 dks

okn dkj.k mRiUu gqvk gS vFkok ugha \

lkekU; :i ls  fdlh O;fDr ds  flfoy vf/kdkjksa  dk

guu gksrk  gS  vkSj  mlds  ifj.kkeLo:i mls  fof/kd mipkj

izkIr djus dk vf/kdkj mRiUu gksrk gS rks mls okn dkj.k dgk

tkrk gS rFkk mldk mYys[k okni= esa fd;k tkuk visf{kr gks

tkrk gSA ;g fof/kd O;oLFkk Hkh Li"V gS fd okn dkj.k ds

fcUnq  ij okni= o mlds layXu nLrkostksa  ij gh fopkj.k
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fd;k tk ldrk gS] izfroknh ds vfHkdFku ;k cpko lqlaxr

ugha gksrs gSaA

ekuuh; loksZPp U;k;ky; }kjk U;kf;d fu.kZ; Rajendra

Bajoria & Ors. Vs. Hemant Kumar Jalan & Ors. (2022)

12 S C C 641 esa  ;g O;oLFkk izfrikfnr dh gS fd mijksDr

n`f"Vdks.k  ls  okni=  dk  v/;;u vFkZiw.kZ  gksuk  vk';d gS]

prqjkbZ ds lkFk vfHkdFku vafdr djrs gq, Hkzked :i ls okn

dkj.k mRiUu gksuk crk;k x;k gS rks ml ij lrdZrk ls /;ku

fn;k tkuk vko';d gS] bl fu.kZ; dk iSjk la[;k&15 lqlaxr

gS] tks fuEukuqlkj gS%&

15.  It  could thus be seen that this  Court
has  held  that  reading  of  the  averments
made  in  the  plaint  should  not  only  be
formal  but  also  meaningful.  It  has  been
held that if clever drafting has created the
illusion  of  a  cause  of  action,  and  a
meaningful  reading  thereof  would  show
that  the  pleadings  are  mainifestly
vexatious  and  meritless,  in  the  sense  of
not disclosing a clear right to sue, then the
court  should  exercise  its  power  under
Order 7 Rule 11 CPC. It has been held that
such a suit has to be nipped in the bud at
the first hearing itself."

ekuuh;  loksZPp  U;k;ky;  }kjk  Dahiben  Vs.

Arvindbhai  Kalyanji  Bhanusali  (Gajra)  Dead  Through

Legal Representatives & Ors. (2020) 7 SCC 366 ds iSjk

la[;k 24 esa okn dkj.k dks fuEu :i ls ifjHkkf"kr fd;k x;k

gS%&

"Cause of  action" means every fact which
would  be  necessary  for  the  plaintiff  to
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prove, if traversed, in order to support his
right to judgment. It consists of a bundle of
material facts, which are necessary for the
plaintiff to prove in order to entitle him to
the reliefs claimed in the suit. "

orZeku  ekeys  esa  iwoZorhZ  foospukuqlkj  Li"V  gS  fd

izfroknh  la[;k&1  ds  i{k  esa  prqFkZ   lTtknkulhu   }kjk

fu"ikfnr dh x;h olh;r  o mls  lTtknkulhu o eqrOoyh

fu;qDr fd;s tkus dk fookn fopkj.k] izFke vihyh; U;k;ky;]

f}rh;  vihyh;  U;k;ky;  jktLFkku  mPp  U;k;ky;  rFkk

ekuuh; loksZPp  U;k;ky; ls  izfroknh la[;k&1 ds  i{k esa

fu.khZr gks pqdk gS vkSj izfroknh la[;k&1 ds i{k esa fu"ikfnr

olh;r o  lTtknkulhu o eqrOoyh  ds  in ij dh  x;h

mldh fu;qfDr dks fof/klEer ekuk gSA ;g Hkh Li"V gS fd

fopkj.k U;k;ky; ls ysdj ekuuh; loksZPp U;k;ky; rd tks

fu.kZ; ikfjr gq, gSa muesa oknh ds firk o pkpk i{kdkj ds :i

esa la;ksftr Fks vkSj mudh mifLFkfr esa ;g fcUnq r; gqvk gSA

oknh Lo;a dk ;g vfHkdFku gS fd ;g in oa'kkuqxr gksdj

iq:"k mRrjkf/kdkjh dks izkIr gksrk gS] vr% ,slh fLFkfr eas tc

oknh  ds  firk  fopkj.k  U;k;ky;  ls  ysdj  ekuuh;  loksZPp

U;k;ky; rd vius vf/kdkj dks izekf.kr djus esa vlQy jgs

gSa rks ,slh fLFkfr esa oknh u;s fljs ls vius i{k esa okn dkj.k

gksuk crkdj tks okn ysdj vk;k gS] og iw.kZr% rqPN] fojks/kh

i{k dks izrkfMr djus okyk gksdj Li"V :i ls U;kf;d izfdz;k

dk nq:i;ksx gSA

oknh  ;g  vfHkdFku  ysdj  vk;k  gS  fd  izfroknh

la[;k&1 }kjk  /kks[ks  ls  fopkj.k  U;k;ky; ls  ysdj ekuuh;
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loksZPp U;k;ky; rd fu.kZ; izkIr fd;k gS] iajrq ml nkSjku

D;k izoapuk o /kks[kk jgk] ,slk vfHkdFku ugha fd;k x;k gSA

lcls egRoiw.kZ rF; ;g gS fd orZeku ekeys esa oknh fopkj.k

U;k;ky; ds  le{k  ;g  dFku  djds  vk;k  gS  fd  mijksDr

njxkg ds laca/k esa izfroknh la[;k&1 dh lTtknkulhu ds in

ij  dh  x;h  fu;qfDr  fof/klEer  ugha  gS  rFkk  mlds  }kjk

izfroknh la[;k&2  xqyke ftykuh vFkok mlds mRrjkf/kdkfj;ksa

dks lTtknkulhu ?kksf"kr fd;s tkus dk fuosnu fd;k gSA 

;gka  ;g Hkh  mYys[kuh; gS  fd xqyke ftykuh iwoZorhZ

lHkh  okn o vihyksa  esa  i{kdkj jgk gS  rFkk  mlds vf/kdkj

fu.khZr gks pqds gSa] muds vf/kdkjksa dk iqufuZ/kkj.k djokus dk

oknh vf/kdkjh gks] ;g iw.kZr% fujk/kkj gSA oknh ds fdlh fof/kd

vf/kdkj dk guu gks jgk gS vkSj mlds fy, og U;k;ky; ds

le{k vk;k gS] ,slh fLFkfr ugha gSA mlds }kjk dksbZ vuqrks"k

Lo;a ds fy, ugha ekaxk x;k gS] vr% ,slh fLFkfr esa mls fdlh

Hkh :i esa okn dkj.k mRiUu ugha gqvk gS] vfirq mlds }kjk

tks fookn ekuuh; loksZPp U;k;ky; rd fu.khZr gks pqdk gS]

fcuk  fdlh  mfpr  dkj.k  ds  mls  iqu%  mBk;s  tkus  dk

vuko';d nqLlkgl fd;k gS] oknh dk okn iw.kZr% fojks/kh i{k

dks rax djus okyk o U;kf;d izfdz;k dk nq:i;ksx gSA ekuuh;

loksZPp U;k;ky; }kjk U;kf;d fu.kZ;  Rajendra Bajoria  &

Ors. Vs. Hemant Kumar Jalan & Ors. ¼iwoksZDr½ ds ekeys esa

;g O;oLFkk izfrikfnr dh x;h gS fd ,sls nqHkkZoukiw.kZ] feF;k o

dqfVy okn dks izkajfHkd Lrj ij gh ukeatwj fd;k tkuk mfpr

gSA
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ekuuh; loksZPp U;k;ky; }kjk  T. Arivandandam Vs.

T.V. Satyapal & Anr. 1978 SCR (1) 742 esa  ;g Li"V fd;k

x;k gS fd ,sls oknkFkhZ;ksa  ij /kkjk 35&, lh-ih-lh- ds rgr

dksLV vf/kjksfir  dh tk ldrh gSA

mijksDr foospu ls Li"V gS fd fopkj.k U;k;ky; }kjk

izfroknh la[;k&1 dk vkosnu varxZr vkns'k 7 fu;e 11 lh-ih-

lh- Lohdkj djrs gq, oknh dk okn ukeatwj fd;s tkus ds laca/k

esa  tks  fu.kZ; fnukad 10-11-2022 ikfjr fd;k gS]  og iw.kZr%

fof/klEer  gS]  fo}ku  izFke  vihyh;  U;k;ky;  }kjk  nhokuh

fu;fer  vihy  la[;k  12@2022  esa  ikfjr  fu.kZ;  fnukad

29-09-2025 ftlds ek/;e ls fopkj.k U;k;ky; ds fu.kZ; dks

vikLr djrs  gq, ekeyk iqu%  izfrizsf"kr fd;k gS]  og iw.kZr%

rF;ksa o fof/k ds foijhr gS] vr%  izFke vihyh; U;k;ky; dk

fu.kZ; fnukad 29-09-2025 vikLr rFkk fopkj.k U;k;ky; dk

fu.kZ; fnukad 10-11-2022 iq"V gksus ;ksX; gSA

oknh ds vkpj.k o mldh nqHkkZouk rFkk U;kf;d izfdz;k

dh nq:i;ksfxrk dh fLFkfr dks ns[krs gq, Hkkjh dksLV vf/kjksfir

fd;k tkuk U;k; laxr gS]  ijarq  fQj Hkh  mnkjrk dk :[k

viukrs  gq, ml ij 25]000@&:i;s  dksLV vf/kjksfir fd;k

tkuk mfpr gksxkA

mijksDr foospukuqlkj izfroknh la[;k&1@vihykFkhZ ihj

xqyke  ulhj  dh  ;g  vihy  Lohdkj  dj  izFke  vihyh;

U;k;ky;  }kjk  nhokuh  fu;fer  vihy  la[;k  12@2022  esa

ikfjr fu.kZ; fnukad 22-09-2025 dks vikLr fd;k tkrk gS rFkk
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fopkj.k  U;k;ky; }kjk  ikfjr fu.kZ; fnukad 10-11-2022 dh

iqf"V dh tkrh gSA

izR;FkhZ la[;k&1@ewy okn ds oknh bf'r;kd vgen ij

25]000@&:i;s dksLV vf/kjksfir dh tkrh gS] tks oknh }kjk

vkt  ls  ,d  ekg  esa  fopkj.k  U;k;ky;  esa  tek  djk;h

tkosxh]  ;g dksLV jkf'k  vihykFkhZ@izfroknh la[;k&1 xqyke

ulhj izkIr djus dk vf/kdkjh gksxkA 30 fnu esa  ;g dksLV

jkf'k tek ugha djkbZ tkrh gS rks izfroknh la[;k&1 fopkj.k

U;k;ky; esa fu"iknu dk;Zokgh izLrqr djus gsrq Lora= gksxkA

(UMA SHANKER VYAS),J

Murari Lal Sharma /reserve


