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1. The instant first appeal has been preferred against the
judgment and decree dated 12.12.2008 passed by the learned
Additional District Judge (Fast Track) No.1, Dholpur (hereinafter
"the trial court") whereby the suit filed by the plaintiff-appellant

for partition of joint immovable properties was dismissed.
FACTS IN BRIEF

2. The facts giving rise to this first appeal can be briefly stated

as thus: That the plaintiff-appellant filed a suit for partition of joint
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immovable properties against the defendants-respondents. It is
the case of the plaintiff-appellant that the defendants-respondents
No.1 & 2 are his real brothers and together, they are the legal
heirs of his father late Sri Kailash Chand, who passed away on
12.05.1996. The father of the plaintiff and defendants owned
several movable and immovable properties. The details of the
property which form the subject-matter of the appeal are
mentioned in Para 2(A) of the plaint. It was stated in the plaint
that since the plaintiff is one of the legal heirs with defendants
No.1 & 2, he is entitled to 1/3™ share in the said properties and
now he wants to get the properties partitioned by meats and
bounds so as to get separate and exclusive possession over the
1/3™ share. On the basis of these averments, the plaintiff-
appellant prayed that the properties, the details of which have
been given in Paragraph 2(A) of the plaint, be partitioned by
meats and bounds and he be put in separate and exclusive
possession of his 1/3™share.

3. The defendants-respondents No.1 & 2 resisted the suit by
filing written statement. While the factum of their father having
purchased the properties mentioned in the plaint was admitted, it
was averred in the written-statement that the defendants-
respondents No.1 & 2 were the sole owners of the said properties
by virtue of a Will allegedly executed by their father on
30.07.1995. It was further stated that as per the said Will, the
plaintiff-appellant has no interest, right or concern with the
properties in dispute. Further, some of the properties left behind

by their father were sold by them as per the direction given in the
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Will so as to clear the outstanding dues that their father owed to
some creditors. It was also stated in the written statement that
the plaintiff-appellant was actually given comparatively more
share in the properties of their father, which he occupied
forcefully. The defendants-respondents also raised objections
regarding the sufficiency of the court fees. Based on the said
averments, they prayed for the suit to be dismissed.

4. Since a new fact regarding the existence of the Will allegedly
executed by Late Sri Kailash Chand was brought on record, the
plaintiff-appellant sought the permission of the court to file a
rejoinder. However, the learned trial court vide its order dated
03.05.2007 allowed the application and instead of permitting the
plaintiff-appellant to file a rejoinder, allowed him to incorporate
additional facts in the plaint by way of an amendment. The
plaintiff-appellant thus, amended the plaint and incorporated the
additional facts through which he denied the execution as well as
the existence of any Will. In order to further bolster his
averments, he stated that a joint application was filed by the
plaintiff and defendants No.1 and 2 for obtaining succession
certificate in respect of Rupee 50,000 deposited by their father
with the State of Bank of India and also in respect of Rupees
2,00,000 which was the amount of final bill for the work that Late
Sri Kailash Chand had done for PWD, Dholpur. During the
pendency of the succession certificate proceedings, no such Will
was disclosed by the defendants. On the contrary, Ramesh Chand
(Defendant No. 2 herein) in his statement dated 10.09.1996

admitted that no Will had been left by their father i.e. Late Sri
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Kailash Chand. Noting these statements, the Succession
Certificate in the name of all three sons i.e. the plaintiff-appellant
and defendants-respondents, was finally issued by the learned
District Judge, Dholpur vide his order dated 27.09.1996.
Reference was also made to certain arbitration proceedings
wherein all the three brothers had approached the arbitrator and
the outstanding dues that the PWD owed towards Late Sri Kailash
Chand were jointly taken by them.

5. In the amended plaint, the plaintiff also mentioned the fact
regarding portion "B" of the property having been sold by the
defendants-respondents No.1 and 2 to defendants-respondents
No.3 and 4.

6. To counter the above averments, the defendants-
respondents No.1 and 2 contended that at the time of institution
of the arbitration proceedings, the Will was not in their knowledge
and the same came to their knowledge only after the instant suit
was instituted.

7. Defendants No.3 and 4 also their written statements and
stated that they are bonafide purchasers for valuable
consideration of some part of the disputed properties and after the
purchase, they have also raised construction over the same.

8.  On the basis of the pleadings, the trial court framed following

issues:-

1. 3T 91l g gfdaral 91 1 9 2 & fUdn dlddrea< o
ARG 30.07.95 &I TUId FIfed @& 9 aiIgd & 3MER W
RIS 31" &1 FHfcd UfaTe] H&am 1 9 2 & Wi &l § 7

—gfarer 1 9 2
2. AT Wlaard] W1 3 9 4 & U H Yfoaral 6w=dr 1 9
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2 gRT b 9= a1l 9 faara) S 1 9 2 & #ed gy
el deaN & AR WR a1l B FEHd H Y 27

—yfcrarel 3 9 4
3. QAT IYeh HH eI fhar g ? ——yfdarel 1 9 2
4. IATT G1Q) ERT IAUA AMEU b Al Seetfgd g
& WRT A1 H 9T &, AP 9 GhA H il & FHlicd &
IR H 3 §HME TAAlS W DI S O §RT IR Wl
T g HYdd SYANT SUANT DI IET AT aqId & URT &7 4
Y Iooilgd B YA BT Iooll areud H 781 a1 3899 arequs
GRS fhdl S arg & 2 e INEICUREC.
5. 3y ?

Both the parties adduced oral as well as documentary

evidence.

Thereafter, hearing both the sides, the learned court
dismissed the suit of the plaintiff-appellants vide judgment and
decree dated 12.12.2008. Hence the instant first appeal.
SUBMISSIONS BY COUNSELS
o. Sri Sudesh Bansal, learned counsel appearing on behalf of
the plaintiff-appellant contended that the learned trial court failed
to frame necessary issues, therefore, the whole trial is vitiated.
Only on this ground, the appeal should be allowed and the matter
may be remanded to trial court for fresh decision. It is submitted
that the primary defence of the defendants-respondents is the Will
(Ex.A/1) that was allegedly executed by Late Sri Kailsah Chand on
30.07.1995. However, the existence and execution of the said Will
shrouded in suspicion. It is submitted by Mr. Bansal that the
defendants-respondents have nowhere in their written statement

claimed the Will allegedly executed on 30.7.1995 to be a hand-
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written/holographic Will. Further, the factum of the existence of
the said Will was disclosed only after the institution of the suit,
that too after the defendants-respondents had taken
adjournments thrice for filing their written statement. The
inordinate delay of more than twelve years is a huge chasm in the
way of the defendants-respondents and has not been overcome by
laying the bridge of any suitable explanation. The fact that the Will
was brought to the knowledge of the court after taking three
adjournments further shows that the Will is forged and fabricated
and was nothing but an afterthought to sway the mind of the court
towards dismissing the suit.

10. The counsel further submitted that in the rejoinder, the
plaintiff-appellant has explicitly stated that even in other legal
proceedings, especially the proceedings related to Succession
Certificate, there was no whisper of any such will. Keeping this in
account, it is abundantly clear that the plaintiff-appellant
vehemently denied the existence of the Will and the finding of the
trial court on Issue No.1 that the plaintiff never denied the Will
absolutely perverse and against the material on record. Even in
his testimony the plaintiff Krishan Kumar (P.W.1) stated
unequivocally that he was acquainted with the hand-writing of his
father and the Will (Ex.A/l) was not in the hand-writing of his
father. The existence of the Will was denied by him in his cross-
examination as well. The counsel further submitted that not only
were the defendants-respondents able to satisfactorily explain the
delay in disclosing the Will, they also failed to disclose and prove

when, how and from what source they got to know about the Will.
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11. Furthermore, impugning the oral evidence of the defendants-
respondents, Mr. Bansal contended that Mohan Lal (D.W.1)
admitted in his cross-examination that the Will was not written in
his presence. He could not even remember the date on which the
Will was allegedly written. Censuring the testimony of Ram Narain
Bansal (D.W.2), Mr. Sudesh Bansal contended that the statements
of this witness do not satisfy the essential requirement of Section
63 of the Indian Succession Act and Section 68 of the Indian
Evidence Act. This witness is said to be a close family friend of the
Late Sri Kailsah Chand and the alleged Will was written by Sri
Kailsah Chand in his presence but contrary to human nature, this
witness failed to disclose the existence of the said Will to the sons
of late Sri Kailash Chand even after his death. Mr. Bansal further
contended that the burden to prove the alleged Will being a
holographic Will was on the defendants-respondents and since
there were too many suspicious circumstances, the onus lies on
the person who claims the genuineness of the Will to explain such
suspicious circumstances to the satisfaction of the court.

11. Regarding the theory developed by the defendants-
respondents that the property described in Schedule-B was sold to
clear the outstanding dues and loan of Late Sri Kailash Chand, Mr.
Banal contended that the said theory is absolutely concocted as
neither any details of any outstanding dues nor any accounts have
been produced on record. So far as issue no. 2 related to the oral
partition of the properties left by late Sri Kailash Chand is
concerned, the issue has been framed on the basis of the defence

of defendants-respondents No.3 and 4 while there is no such
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defence in the written-statement of defendants-respondents 1 and
2. Therefore, both the sale-deeds (Ex.18 and 19) which were
executed after the institution of suit for partition are hit by the
principles of lis-pendence.

12. Finally, challenging the compromise said to have been
arrived at between the parties, Mr. Bansal submitted that the
some is in dispute as the appellant Krishan Kumar did not appear
in person and did not agree to the terms of the compromise. The
compromise does not even relate to the property in dispute or the
oral partition of the properties or the issue of Will which is in
dispute in the instant case. Neither the mediator nor the court has
attested the compromise.

13. The learned counsel for the defendants-respondents Dr. PC
Jain on the other hand, supported the judgment passed by the
trial court. Dr. Jain submitted Sri Kailash Chand passed away on
12.05.1996 and the Will came into existence on 30.07.1995. The
defendant-respondents came to know about the Will on
28.02.2007 and despite disclosing the existence of the Will to the
plaintiff, the plaintiff has nowhere denied that the said Will was
not written in the hand-writing of late Shri Kailash Chand.
Referring to the evidence of the parties, Dr. PC Jain contended
that since the Will is a holographic Will, it is a speaking document
from the mouth of the deceased which tells the whole truth of his
life, his good and bad experiences and also contains the advice to
his sons. To prove the genuineness of the Will, Dr. Jain relied on
the evidence of Mohan Lal (D.W.1), Ram Narain (D.W. 2) and

Bhagwati Prasad (D.W. 3). Dr. Jain contended that the evidence of
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all these witnesses was unshaken and not rebutted.

14. Regarding the proving of holographic Wills, reliance was
placed on a number of judicial pronouncements including a
Constitution Bench of the Hon'ble Supreme Court in Shashi
Kumar Banerjee Vs. Subodh Kumar Banerjee AIR 1964 SC
529. The said decision was relied on by Dr. Jain to contend that a
Holographic Will stands on a different footing than ordinary Wills
and there could be a strong presumption of it being duly executed
and attested. If there is hardly any suspicious circumstances
attached to the Will, it will require "very little" evidence to prove

due execution and attestation of such a Will.

Lastly, it was argued by Dr. P.C. Jain, learned counsel for the
respondents that the matter was referred to Mediator and parties
were present there. They have entered into a compromise,
therefore, the matter may kindly be disposed of in terms of the

aforesaid compromise.

I have heard the counsels and perused the material on

record.

15. So far as compromise is concerned, it is revealed that the
matter was referred to Mediator, Rajasthan High Court, Jaipur
where a compromise was arrived at. But the said compromise was
not attested by the Court. Since, the said compromise was not
attested by the court as per Order 23 Rule 3 CPC, it will not be
binding on the parties. All the applications, which are pending in
this regard, stand disposed of.

16. Though detailed arguments have been advanced from both

sides, I do not think necessary to deal with them.
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I think this is a case where I am bound to exercise the
powers under Order 41 Rule 23A C.P.C. The appellate court may
remit the case back to the trial court if the trial court from whose
decree the appeal is preferred has adjudicated the matter on
merits and the said decree is set aside in appeal and the appellate
court considers the re-trial necessary, the latter court shall have
the same powers as are enunciated in order 41 Rule 23. Further, I
do not think that the evidence placed on record is sufficient
enough to finally adjudicate the matter on merits after resettling
the issues, as required under Order 41 Rule 24 C.P.C. Hence, this

court deems it proper to proceed under Rule 23A C.P.C.

17. In the instant case, the learned trial court omitted to frame
not only one but also several material issues, which in my opinion
not only go to the roots of the matter but are also essential for fair
adjudication of the dispute. Thus, 1 deem appropriate and
necessary to exercise powers of remand under Order 41 Rule 23A,

for the reasons mentioned hereunder:-

I. The first reason as to why this court was compelled
to exercise powers under Order 41 Rule 23A is that the
learned trial court omitted to frame any issue related to
partition. As is clear from the pleadings, the suit was
instituted by the plaintiff-appellant for getting certain
immovable properties partitioned, which he claimed to be
joint Hindu Family properties. However, no issue has been
framed by the trial court as regards this point. In the
absence of an issue as to whether the plaintiff was

entitled to seek the partition of the property and claim
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1/3" share therein, the suit could not and should not have
been decided. Because of this glaring error, the plaintiff-
appellant has been severely prejudiced

II.  Another essential issue which the trial court omitted
to frame issue on is regarding the contentions contained
in Paragraph 2 (a) of the Written Statement. As per the
said Paragraph, the defendants-respondents sold the
property mentioned in = Schedule-B to carry out the
directions in the Will allegedly made by their father on
30.7.1995. The plaintiff-appellant on the other hand did
not only deny the existence of the Will but also raised
objections regarding any outstanding dues that his father
Late Kailash Chand owed to creditors. For the want of any
issue related to the property mentioned in Schedule B, no
finding has been given regarding the point as to whether
the property so mentioned in this schedule could also be
partitioned or not.

ITI. The third point the trial court has failed to frame any
issue is regarding the partition that has already allegedly
been done in pursuance of the Will dated 30.07.1995 as
per the averments contained Paragraph 11 of the Written-
statement. This also a moot contention between the
parties and an issue which goes to the roots of the matter.
IV. Another bone of contention between the parties is
the other properties that Late Kailsah Chand owned and
have allegedly been taken in possession by the plaintiff-

appellant. Since, the said properties have not been
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included in the partible estate, the defendants have
contended that the suit itself was not maintainable. An
issue had to be framed regarding this as well since a suit
for partial partition is not tenable in the eyes of law.

V. Lastly, the trial also omitted to frame an issue as to
whether defendants-respondents No.3 and 4 were bona
fide purchasers for valuable consideration. This issue also

needed to be framed and adjudicated upon.

18. In view of the above, this court deletes all the issues framed

by the learned trial court and resettles the following issues:-

1. 3T gRRE 1 9 9 H 9fq Fwfcd aiofd =R Hwer—2
g 2(Q) 9€9d H Jral U9 Ufdard] $H 1 9 2 B UAB Bl
1/3-1/3 3 & IR &l U9 1/3 R &1 dednT
PRATHR YhI~IDh deal] Il DR Bl SIfTHRI & ?

——qTal
2. 3T W ddRa=< ol & g9d &Fid 30.07.1995 &
gRT URRre—a1 # afvig wwufcd # ufdardr &9 1 9 2 &l
1/2—1 /2 281 U<l g3 iR uRRre—9 # aftfa Jxfeq ool
g & o1y udrfad & ? ——TferaTeT Hwar 1 g 2
3. M fUarsl & a¥igd g1 SHIUTHRIA H JAT FHT
T fear T g foaH a1l &1 gfqareiTer ¥ offde 2R
UTe B3I © Sl ardl §RT SfaRawil Ui fbar Tar 2 a1 adigd

& dI9 d1e) BT 9r€ g9 foed fod o= arg © ?
—yfaarer 91 1 9 2

4. oA yfdardl 1 9 2 o fUar @ gd¥d b qdrdd
gRRMe—q ¥ qfvfd Frfcd ufdarel |1 3 & f[deg U= faw
08.05.2007 & SIRY UG Ufqardl H&dT 2 9 Yfdaral |G&r 4 &l
fA%g 3 fGA1® 24.032007 & SIRY (U 99 Wcdl & dad
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fpa o 2§ R Saad eg Oar & =& & gom & foy
AGHTaYdd fhaT ST YISl & bl R0 bl H Aar bl
g | s fore a1l 999 $U 9 SRerl © | ufiard w1
g 2 & A aral 1 39 [Aeausl ¥ goidar ue=<e ?

—yfaarer 91 1 9 2

5. 3T Ufaard] |1 1 9 2 §RT Uldare] 6@ 3 9 4 &
gh H el faeausl & SRy, Il wigal & #ey 9 dR WX
geaRT =l GRSl BeR  She JeR, Ry qen
TIATATT Toie H 378 gg oiIals &l 9% fdar & S 42
g ST § 9T Ufars Gdr 3 9 4 9 dral dl geaa @
ggard, foAr {1 emufed & Sare gfdardl S 1 9 2 9|
GGl § 3R J ASHIfd® T § ?

—yfaarey 97 3 9 4

6. 3T dTal o Siardard @ ey smufeaarl | aftia 13, 14 @
15 @& Haldd dGl & JMPucd H 3 FHfcqdl bl el
qreua H T8l fhar 8 IR 9reus # g7 gHfeadl & four g
Al <@ ardl R B S 9 g ?

——qfdare) HE=r 1 9 2
7. QAT 91§ HRYT & IJHEG § 61 R3d 849 g § ?

——gfcard] H&r 1 9 2
8. AT QUK WA HI Heid <[ a1 a1 & qen

~aged A T AT R, 39 BRY TAT AAGed B AT
H gr@r gl Arg T8l § 2 ——yfaard! d=m 1 9 2
9. IA ?
19. Consequently, the appeal is allowed and the matter is
remanded back to the trial court for deciding the matter afresh
after giving an opportunity to both the sides to adduce additional
evidence on the issues resettled by this court. The parties are

directed to remain present before the trial court on 03.08.2018.
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Since the matter has been pending for a long time, the trial
court is directed to decide the matter as expeditiously as possible.

There shall be no order as to costs.

(PRAKASH GUPTA) J.

S5G/60



