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Vijendra S/o Chandiram, Aged About 35 Years,  R/o Makando,
Tehsil Buhana, District Jhunjhunu, Rajasthan.
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HON'BLE MR. JUSTICE MANEESH SHARMA
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1. The appellant is before this Court challenging the judgment

and decree dated 10.03.2026 passed by the learned Additional

District  Judge  No.  1,  Khetri,  in  Regular  Appeal  No.  66/2019,

whereby  the  appeal  filed  by  the  plaintiffs/respondents  was

allowed, and the judgment and decree dated 18.09.2019 passed

by the learned Civil Judge, Buhana, Jhunjhunu, in Civil Suit No.

39/2016 was set aside.

2. The facts germane to the present second appeal, in brief, are

that the plaintiffs/respondents No. 1 to 5 instituted a civil suit for
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recovery of possession, as well as for mandatory and permanent

injunction against the defendants.

2.1. It was averred in the plaint that the plaintiffs are in peaceful

possession of a plot admeasuring 500 square yards, for which an

allotment  Patta  was issued in favour of the predecessor-in-title,

i.e., Shriram on 17.04.1985 by the Tehsildar, Khetri. The plaintiffs

pleaded that adjacent to the eastern side of their land lies vacant

land,  and  that  defendant  No.  1  (appellant  herein)  forcibly

encroached upon and took possession of a strip of the plaintiffs'

land measuring 15.55 square yards (7 ft. in width and 20 ft. in

length). It was further alleged that defendant No. 2, the uncle of

defendant  No.  1,  was  threatening  the  plaintiffs  with  further

dispossession.

2.2. Accordingly, the plaintiffs prayed for a decree of possession

against defendant No. 1 for the said 15.55 square yards of land

and for the grant of a permanent and mandatory injunction.

3. In  reply,  defendant  No.  1  filed  a  written  statement

controverting the averments made in the plaint. It was contended

that the plaintiffs did not hold any old possession on the eastern

side  of  the  property  and  had  misstated  the  boundaries  of  the

disputed land. Defendant No. 1 specifically pleaded that the land

for  which the  Patta was  allegedly  issued was  recorded as  gair

mumkin  johad (catchment  area/water  body)  in  the  revenue

records. It was asserted that the said Patta was void ab initio and

conferred  no  legal  rights  upon  the  plaintiffs.  The  defendants,

accordingly, prayed for the dismissal of the civil suit.

4. Based on the pleadings of the parties, the learned Trial Court

framed the following issues:
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1- D;k oknhx.k] okni= ds vuqrks"k [k.M ds iSjk ¼A½ esa of.kZr Hkw[k.M esa
izfroknh la- 1 }kjk fd;s x;s fuekZ.k dks gVokdj] izfroknh la 1 dks
mDr Hkw[k.M ls csn[ky djokdj Lo;a dk dCtk djokus ds vf/kdkjh
gS \

           ftEes oknhx.k

2- ;fn oknhx.k] izfroknhx.k ds fo:) bl vk'k; dh LFkkbZ fu"ks/kkKk dh
fMdzh izkIr djus ds vf/kdkjh gS fd izfroknhx.k okni= ds iSjk la 1 esa
of.Zkr Hkw[k.M ij fdlh izdkj dk dCtk] fuekZ.k djus rFkk mDr Hkw[k.M
esa oknhx.k ds mi;ksx o miHkksx esa fdlh izdkj dh ck/kk mRiUu djus
ls izokfjr jgsa \

  ftEes oknhx.k

3- D;k oknhx.k dk okn i{kdkjksa ds dqla;kstu rFkk de U;k;'kqYd ij is'k
fd;s tkus ds dkj.k [kkfjt fd;s tkus ;ksX; gS \

ftEes izfroknhx.k

4- D;k oknhx.k dk okn bl U;k;ky; ds {ks=kf/kdkj dk ugha  gksus  ds
dkj.k [kkfjt fd;s tkus ;ksX; gS \

ftEes izfroknhx.k

5- vuqrks"k \

5. In order to support their contentions, the plaintiffs examined

PW-1 Harpal, PW-2 Meharchand, PW-3 Rajpal, and PW-4 Ramesh

Kumar. The plaintiffs also produced documentary evidence, which

was marked as Ex. 1 (site map annexed with the Patta), Ex. 2

(Patta), Ex. 3 (Challan receipt), Ex. 4 (Site Plan), and Ex. 5 (Water

Department receipt).

6. Per Contra  the defendants examined DW-1 Vijendra Singh

and DW-2 Rajvir Singh. In documentary evidence, the defendants

produced  and  proved  Ex.  A-1  (map  annexed  to  the

Commissioner's report), Ex. A-2 (comparative area report of the

disputed  land),  Ex.  A-3  (Jamabandi  /  Record  of  Rights  of  the

previous  Khasra  number),  Ex.  A-4  and  Ex.  A-5  (current

Jamabandis), and Ex. A-6 (true copy of the site Commissioner's

report).

7. After hearing the arguments and examining the record, the

learned Trial Court dismissed the suit vide judgment and decree

dated 18.09.2019. The learned Trial Court further observed that it
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is  open  for  the  competent  authorities  to  initiate  appropriate

proceedings against the plaintiffs in respect of the said Patta.

8. Aggrieved  thereby,  the  plaintiffs  preferred  a  regular  first

appeal before the learned Additional District Judge No. 1, Khetri,

District Jhunjhunu.

9. After  careful  examination  of  the  matter,  the  learned  First

Appellate Court allowed the appeal vide the impugned judgment

and decree dated 10.03.2026.

10. Aggrieved by the aforesaid judgment and decree passed by

the  learned  First  Appellate  Court,  the  present  appellant  has

preferred the present second appeal.

11. Learned counsel for the appellant submits that the learned

First  Appellate  Court  erred  in  decreeing  the  suit  without

appreciating the fact that the plaintiffs have no valid title to the

suit property, as the same is gair mumkin johad land. He further

submits  that  the  learned  First  Appellate  Court  erred  by  not

considering the fact that the  Patta was issued by the Tehsildar

illegally and dehors the law. He lastly submits that the impugned

judgment  and  decree  is  unsustainable  in  the  eyes  of  law,  and

accordingly, prays for setting aside the same.

12. Heard  learned  counsel  for  the  appellant  and  carefully

perused the material available on record.

13. A bare perusal of the record reveals that the plaintiffs claim

ownership  of  the  suit  property  by  virtue  of  a  Patta  dated

17.04.1985, and that  it  was alleged that  the present  appellant

(defendant No.  1)  had encroached over  a  part  of  the property

owned by the plaintiffs.
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14. It is also revealed that the learned Trial Court had initially

dismissed the suit, the learned First Appellate Court reversed the

said findings upon appreciating a crucial admission made by the

defendants, where the defendants explicitly admitted that they do

not possess any title over the disputed land. On the contrary, the

plaintiffs successfully proved their title by virtue of the Patta dated

17.04.1985 issued by the Tehsildar, Khetri.

15. From a perusal of the record, it is evident that the plaintiffs

are entitled to a decree of possession, and the same has been

validly granted by the learned First Appellate Court. Admittedly,

the present appellant never challenged the validity of the  Patta

dated  17.04.1985  issued  by  the  Tehsildar,  Khetri,  granted  in

favour  of  the  plaintiffs'  predecessor-in-title  during  the  original

proceedings  by  filing  either  any  cross-suit  for  declaration  or  a

counter claim to that effect.

16. Since the appellant failed to establish his title over the suit

property and further failed to assail the legality and validity of the

Patta dated  17.04.1985  issued  by  the  Tehsildar,  Khetri,  at  the

threshold by filing a counter claim or cross-suit for declaration, he

cannot now be allowed to raise such pleas in the absence of any

foundation at  this  belated stage.  Therefore,  the arguments  put

forth on behalf of the appellant cannot be accepted, that too on

the face of  the observation of  the learned Trial  Court  that  the

competent authority is free to initiate appropriate action against

the  plaintiffs  in  this  behalf.  The  existence  of  procedural

irregularities in the issuance of the  Patta dated 17.04.1985 does

not, by itself, confer any right upon a third party to encroach upon

the  plaintiff's  property.  As  long as  the  Patta  dated  17.04.1985
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remains valid, no third party is entitled to take possession of or

encroach upon the property.

17. In view of the foregoing discussion, I find that the learned

First Appellate Court has not committed any illegality or perversity

in allowing the appeal  or  the reasons recorded thereof.  All  the

arguments advanced by the learned counsel for the appellant are

essentially pure questions of fact, which do not give rise to any

substantial question of law.

18. That  in  the  decision  reported  in  Nazir  Mohamed  vs

J.Kamala  And  Ors.,1 the  Hon'ble  Apex  Court  held  that  the

condition precedent for entertaining and deciding a second appeal

being the existence of a substantial question of law. 

19. A  second  appeal  can  be  entertained only  if  a  substantial

question of law is involved in the case and it is  not within the

domain of the High Court to investigate the grounds on which the

findings were arrived at, by the last court of fact, being the first

appellate  court.  As  such,  second  appeal  cannot  be  decided  on

equitable grounds rather conditions mentioned in Section 100 of

CPC  must  be  complied  with  to  admit  and  maintain  a  second

appeal.

20. In view of the discussions made herein above, no question of

law much less any substantial question of law is involved in the

second appeal requiring interference by this court in exercise of its

jurisdiction under section 100 of Code of Civil Procedure.

21. Since  no  substantial  question  of  law  is  made  out,  the

impugned  judgment  and  decree  passed  by  the  First  Appellate

Court is hereby affirmed and in result thereof, the present civil

1       AIR 2020 SC (4321)
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second appeal being devoid of merits, is hereby dismissed with no

order as to costs. 

22. All pending applications, if any, shall stand disposed of.

(MANEESH SHARMA),J
6/AMAN


