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1. The present appeal has been filed against the order dated
24.06.2024 passed by the ITAT, Jaipur, whereby the Tribunal set aside
the an order passed by the Commissioner of Income Tax under Section
263 of the Income Tax Act in exercise of Revisional Authority and conse-
quently, restored the assessment order dated 26.03.2022 passed by the
Assessing Officer.

2. The brief facts, as stated in the appeal, are as follows:

2.1 The assessee filed his return of income on 20.03.2018, declaring a
total income of ¥99,820/-. On the basis of information received regard-

ing the assessee's investment in an immovable property, proceedings
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under Section 147 of the Income Tax Act, 1961 ("the Act") were initi-
ated, and a notice under Section 148 was issued on 30.03.2021. No re-
turn was filed in response thereto. The jurisdiction over the case was
thereafter transferred to the Circle (International Tax), Jaipur, and re-
assessment proceedings were undertaken.

2.2 In the course of the reassessment, notices under Section 142(1)
of the Act, followed by a final show-cause notice dated 08.03.2022,
were issued to the assessee. The assessment was completed under Sec-
tion 147 read with Section 144 of the Act by order dated 26.03.2022,
accepting the income as originally returned.

2.3 Subsequently, pursuant to objections raised by the Internal Audit
Party, the Commissioner of Income Tax (International Taxation), Delhi-I
("the Commissioner") examined the assessment records and formed the
view that the Assessing Officer had not conducted adequate enquiry
into the assessee's claim of exemption under Section 54 of the Act,
amounting to ¥82,28,577/-. The records indicated that the assessee
had initially booked a residential flat with M/s Sana Land Developers
Pvt. Ltd. on 30.04.2015; that booking was cancelled and the deposited
amount refunded during the financial year 2017-18. The assessee
thereafter purchased another residential flat from M/s Nyati Builders
Pvt. Ltd. on 28.12.2017 and claimed exemption under Section 54 in re-
spect thereof. Taking the view that this subsequent purchase fell beyond
the period prescribed under Section 54, reckoned from the date of
transfer of the original capital asset, i.e., 07.04.2015, the Commis-
sioner, by order dated 27.03.2024 passed under Section 263 of the Act,
held the assessment order dated 26.03.2022 to be erroneous insofar as

it was prejudicial to the interests of the Revenue, and directed the As-
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sessing Officer to frame a fresh assessment after examining the as-
sessee's claim with reference to Sections 54 and 2(14) of the Act.

2.4 Aggrieved by the revisional order dated 27.03.2024, the assessee
preferred an appeal before the Income Tax Appellate Tribunal, Jaipur
Bench. By the impugned order dated 24.06.2024, the Tribunal allowed
the appeal, holding that the twin conditions prescribed under Section
263 of the Act were not satisfied, and consequently set aside the revi-
sional order of the Commissioner.

2.5. Hence, the present appeal by the Revenue.

3. At the threshold, a question as to the maintainability of the appeal
arises in view of CBDT Circular No. 5 of 2024 dated 15.03.2024, which
prescribes monetary limits for the filing of appeals by the Department.
We have heard learned counsel for the parties on this preliminary issue.
4, Learned counsel for the appellant submits that the appeal is main-
tainable, since the order under challenge before the Tribunal was one
passed by the Commissioner in exercise of revisional jurisdiction under
Section 263 of the Act, and such orders, according to him, fall outside
the purview of the Circular. Per contra, learned counsel for the respon-
dent submits that the Circular carves out no such exception, nor does it
contain any saving clause in respect of orders passed in revisional juris-
diction; the sole determinative criterion, according to him, is the tax ef-
fect as contemplated by the Circular itself.

5. Before proceeding further, it would be appropriate to refer to the

Circular No. 5 of 2024 dated 15.03.2024 which reads as under:

"Subject: Circular u/s 2684 of the Income-tax Act, 1961 for filing of ap-
peals by the Department before Income Tax Appellate Tribunal, High
Courts and SLPs/appeals before Supreme Court-measures for reducing
litigation-Reg. "’

Ref 1: Circular No. 3/2018 dated 11.07.2018

Ref 2: Circular No. 17/2019 dated 08.08.2019

Ref 3: Board's letter in F.No.279/Misc. 142/2007-1TJ (Pt) dated
20.08.2018
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Reference is invited to the above wherein monetary limits and other condi-
tions for filing Departmental appeals under the Income-tax Act, 1961 (here-
inafter referred to as the Act) before Income Tax Appellate Tribunals
("ITAT'), Hon'ble High Courts ("HCs') and Special Leave Petitions ('SLPs')/
appeals before Hon'ble Supreme Court ('SC') were specified by the Central
Board of Direct Taxes ("CBDT' or 'Board’).

2. In supersession of the above referred communications issued by CBDT,
the following may be noted in respect of departmental appeals to be filed
before ITATs and HCs and SLPs/ appeals before SC:
3.1 Monetary limits given in paragraph 4 with regard to filing appeal/SLP
shall be applicable to all cases including those relating to TDS/TCS under
the Act with the following exceptions where the decision to appeal/file SLP
shall be taken on merits, without regard to the tax effect and the monetary
limits:
a. Where any provision of the Act or the Rules or notification issued
thereunder has been held to be constitutionally invalid, or
b. Where any order, notification, instruction or circular of the Board
or the Government has been held to be illegal or ultra vires the Act or
otherwise constitutionally invalid, or
C. Where the assessment is based on information in respect of any of-
fence alleged to have been committed under any other law received
from any of the law enforcement or intelligence agencies such as CBI,
ED, DRI, SFIO, NIA, NCB, DGGI, state law enforcement agencies
such as State Police, State Vigilance Bureau, State Anti-Corruption
Bureau, State Excise Department, State Sales/Commercial Taxes or
GST Department, or
d. Where the case is one in which prosecution has been filed by the
Department in the relevant case and the trial is pending in any Court
or conviction order has been passed and the same has not been com-
pounded, or 1.
e. Where strictures/adverse comments have been passed and/or cost
has been levied against the Department of Revenue, CBDT or their of-
ficers, or
f. Where the tax effect is not quantifiable or not involved, such as the
case of registration of trusts or institutions under sections 10(23C),
124/124A4/124B of the Act, order passed u/s 263 of the Act etc. The
reference to cases involving sections referred here, where it is not pos-
sible to quantify tax effect or tax effect is not involved, is for the pur-
pose of illustration only.
g. Where addition relates to undisclosed foreign income/undisclosed
foreign assets (including financial assets)/undisclosed foreign bank
account, or
h. Cases involving organized tax evasion including cases of bogus
capital gain/loss through penny stocks and cases of accommodation
entries, or
1. Where mandated by a Court's directions, or
J. Writ matters, or
k. Matters related to wealth tax, fringe benefit tax, equalization levy
and any matter other than the Income Tax Act, or
1. In respect of litigation arising out of disputes related to TDS/TCS
matters in both domestic and International taxation charges:-
Where dispute relates to the determination of the nature of transaction
such that the liability to deduct TDS/TCS thereon or otherwise is un-
der question, or
ii. Appeals of International taxation charges where the dispute relates
to the applicability of the provisions of a Double Taxation Avoidance
Agreement or otherwise
m. Any other case or class of cases where in the opinion of the Board
it is necessary to contest in the interest of justice or revenue and speci-
fied so by a circular issued by Board in this regard.
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3.2 Attention is drawn to Circular No. 8/2023 issued vide F.No. 279/Misc./
M-93/2018-ITJ(Pt.) dated 31.05.2023 in respect of deferral of appeals u/s
158A4B of the Act. Exceptions in such cases operate as follows:
a. When judicial finality is achieved in favour of Revenue in the 'other
case', appeal in the 'relevant case'is contested on merits subsequent to
the decision in the other case" irrespective of the extant monetary lim-
is.
b. If the judicial outcome in the other case" is not in favour of Revenue
and is not accepted by the Department, appeal against the same may
be contested on merits in the 'other case' irrespective of the extant
monetary limits, to arrive at judicial finality.
4.1 Appeals/ SLPs, not falling in the exceptions as detailed in para 3
above, shall not be filed in cases where the tax effect does not exceed the
monetary limits given hereunder:

S.No. | Appeals/SLPs in Income-tax matters | Monetary Limit (Rs.)
1. Before Appellate Tribunal 50,00,000

2. Before High Court 1,00,00,000

3. Before Supreme Court 2,00,00,000

4.2 1t is clarified that an appeal should not be filed merely because the
tax effect in a case exceeds the monetary limits prescribed above. Filing of
appeal in such cases is to be decided on merits of the case. The officers con-
cerned shall keep in mind the overall objective of reducing unnecessary liti-
gation and providing certainty to taxpayers on their Income-tax assessments
while taking a decision regarding filing an appeal.

5.1 For this purpose, 'tax effect’ means the difference between the tax
on the total income assessed and the tax that would have been chargeable
had such total income been reduced by the amount of income in respect of
the issues against which appeal is intended to be filed (hereinafter referred
to as 'disputed issues'). Further, 'tax effect’ shall be tax including applicable
surcharge and cess. However, the tax will not include any interest thereon,
except where chargeability of interest itself is in dispute. In case the charge-
ability of interest is the issue under dispute, the amount of interest shall be
the tax effect. In cases where returned loss is reduced or assessed as income,
the tax effect would include notional tax on disputed additions. In case of
penalty orders, the tax effect will mean quantum of penalty deleted or re-
duced in the order to be appealed against.

5.2 Further, where income is computed under the provisions of section
115JB or section 115JC, for the purposes of determination of 'tax effect’, tax
on the total income assessed shall be computed as per the following for-
mula-

(A-B) + (C-D)

where,

A = the total income assessed as per the provisions other than the provi-
sions contained in section 115JB or section 115JC (herein called general
provisions);

B = the total income that would have been chargeable had the total income
assessed as per the general provisions been reduced by the amount of the
disputed issues under general provisions;

C = the total income assessed as per the provisions contained in section
115JB or section 115JC;

D = the total income that would have been chargeable had the total income
assessed as per the provisions contained in section 115JB or section 115JC
was reduced by the amount of disputed issues under the said provisions:
However, where the amount of disputed issues is considered both under the
provisions contained in section 115JB or section 115JC and under general
provisions, such amount shall not be reduced from total income assessed
while determining the amount under item D.

5.3 The Assessing Olfficer shall calculate the tax effect separately for
every assessment year in respect of the disputed issues in the case of every
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assessee. If, in the case of an assessee, the disputed issues arise in more
than one assessment year, appeal can be filed in respect of such assessment
year or years in which the tax effect in respect of the disputed issues exceeds
the monetary limit specified in para 4.1. No appeal shall be filed in respect
of an assessment year or years in which the tax effect is less than the mone-
tary limit specified in para 4.1. Further, even in the case of composite order
of any High Court or appellate authority which involves more than one as-
sessment year and common issues in more than one assessment year, no ap-
peal shall be filed in respect of an assessment year or years in which the tax
effect is less than the monetary limit specified in para 4.1. In case where a
composite order/judgement involves more than one assessee. each assessee
shall be dealt with separately. It is clarified that the contents of this para-
graph are subject to para 3.2, above.

54 For calculating the tax effect of cases involving TDS/TCS, the cu-
mulative effect, of all orders passed for an assessment year of a deductor,
shall be taken into account and shall include interest u/s 201(1A4) of the Act.

6.1 In a case where appeal before a Tribunal or a Court is not filed
only on account of the tax effect being less than the monetary limit specified
above, the Pr. Commissioner of Income-tax/Commissioner of Income-tax
shall specifically record that,

"Even though the decision is not acceptable, appeal is not being filed only
on the consideration that the tax effect is less than the monetary limit speci-
fied in the CBDT Circular dated ".

6.2 Further, in such cases, there will be no presumption that the In-
come Tax Department has acquiesced in the decision on the disputed issues.
The Income Tax Department shall not be precluded from filing an appeal
against the disputed issues in the case of the same assessee for any other as-
sessment year, or in the case of any other assessee for the same or any other
assessment year, if the tax effect exceeds the specified monetary limits.
7. In the past, a number of instances have come to the notice of the
Board, whereby an assessee has claimed relief from the Tribunal or the
Court only on the ground that the Department has implicitly accepted the
decision of the Tribunal or Court in the case of the assessee for any other
assessment year or in the case of any other assessee for the same or any
other assessment year, by not filing an appeal on the same disputed issues.
The Departmental representatives/counsels must make every effort to bring
to the notice of the Tribunal or the Court that the appeal in such cases was
not filed or not admitted only for the reason of the tax effect being less than
the specified monetary limit and, therefore, no inference should be drawn
that the decisions rendered therein were acceptable to the Department. Ac-
cordingly, they should impress upon the Tribunal or the Court that such
cases do not have any precedent value and also bring to the notice of the
Tribunal/ Court the provisions of sub section (4) of section 2684 of the Act
which read as under:

"(4) The Appellate Tribunal or Court, hearing such appeal or

reference, shall have regard to the orders, instructions or direc-

tions issued under sub-section (1) and the circumstances under

which such appeal or application for reference was filed or not

filed in respect of any case."
8. As the evidence of not filing appeal due to this Circular may have
to be produced in courts, the judicial folders in the office of Pr.CsIT/CsIT
must be maintained in a systematic manner for easy retrieval. In cases
where appeals are not being filed due to low tax effect despite the judgment
not being acceptable on merits or appeals are being filed despite low tax ef-
fect in view of exceptions, the Pr. CIT/CIT shall submit a monthly report, to
the CIT(J)/Addl./Jt. CIT(J) office, as per Annexures-Al and A2, respectively
of CBDT's Instruction No. 1/2024 dated 09.02.2024 (issued in F.No. 279/
Misc./33/2014-1TJ). Further, the CIT(J)/ Addl/Jt CIT(J) office shall collate
and disseminate the departmental stand, as regards filing of appeals, in re-
spect of the issues involved in such appeals, within the region.
9. The above may be brought to the notice of all concerned.
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10. This issues under section 2684 of the Act and shall come into effect
from the date of issue of this Circular. This Circular will apply to SLPs/ap-
peals to be filed henceforth before the SC/HCs/Tribunals."

6. A perusal of the Circular, ibid, reveals that it contains no exception
for orders passed under Section 263 of the Act, as canvassed by
learned counsel for the appellant. The only caveat on which reliance has
been placed is Clause 3.1(f), which stipulates that where the tax effect
is not quantifiable, the monetary limits prescribed in Paragraph 4 of the
Circular would not apply, and the appeal would be maintainable notwith-
standing those limits.

7. Even that caveat, however, does not advance the appellant's case.
Upon a Court query being put to learned counsel for the appellant — as
to whether, assuming every parameter were decided in favour of the
Revenue and the entire tax demand were sustained, the tax effect
would exceed %2 crores, learned counsel fairly conceded that it would
not.

8. The position that emerges, therefore, is this: even if the tax effect
is treated as not presently quantifiable, and even if it were to be quanti-
fied hereafter upon remand to the Assessing Officer, it would, on the ap-
pellant's own showing, not exceed 2 crores in any eventuality. Clause
3.1(f) cannot be pressed into service to sustain an appeal where the
maximum conceivable tax effect admittedly falls below the prescribed
monetary limit; to hold otherwise would defeat the very object of the
Circular. The appeal, in our considered view, is thus not maintainable.

o. In this context, reference may be had to an order dated
21.02.2025 passed by the Coordinate Bench of this Court in D.B. In-
come Tax Appeal No. 8 of 2025 The Principal Commissioner of
Income Tax v/s Pinkcity Jewelhouse pvt. Itd., relevent para thereof

reads as under:
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"4. Learned counsel for the appellant submits that Circular 9 retains the ex-
ceptions provided in Circular 5 dated 15.03.2024. The argument is that this
appeal falls within the exception in Clause F of para 3.1 of Circular 5 of
2024. The appeal is maintainable as the order is passed under Section 263
of the Act and the tax effect is not quantified. Learned counsel for the appel-
lant on instructions fairly submits that even if the entire deduction is disal-
lowed the tax effect would be Rs.1,32,00,000/-. Clause F of para 3.1 of the
Circular 5 reads as under: -
"f. where the tax effect is not quantifiable or not involved, such as the
case of registration of trust or institutions under sections 10(23C),
124/124A4/124B of the Act, order passed u/s 263 of the Act, etc. The
reference to the cases involving sections referred here, where it is not
possible to quantify tax effect or tax effect is not involved, is for the
purpose of illustration only."”
5. The contention of the counsel for the appellant lacks merit. There is a dis-
tinction between 'tax not quantifiable' and "tax not quantified'. The exception
is for order passed under Section 263 of the Act where the tax effect is not
quantifiable. Taking the case of the department at the highest and even if or-
der of the revisional authority is upheld, the tax effect would be less than
two crores.
6. The demand might not have been quantified but remand was with regard
to deduction claimed under Section 10AA and the maximum tax effect can
be quantified at this stage, which would be less than two crores.
7. In view of the above, the appeal is dismissed as not maintainable in view
of Circular 9 dated 17.9.2024. The proposed substantial question of law is
kept open."

10. As an upshot of the foregoing discussion read with the view taken
in the order, supra, with which we are in respectful agreement,, the ap-
peal is dismissed as not maintainable, leaving the questions of law, if
any, open.

11. All pending application(s) stand disposed of.

(MANEESH SHARMA),J (ARUN MONGA),]

41/TUSHAR/RACHNA



