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1. The  present  regular  first  appeal  has  been  filed  against

Judgment  &  Decree  dated  19.05.2025  passed  by  Additional

District Judge, Nokha, District Bikaner (hereinafter referred to as

‘the  Trial  Court’)  in  Civil  Original  Suit  No.55/2022  (CIS

No.51/2021) whereby the suit for recovery of an amount of Rs.

50,50,515/- as filed by the plaintiffs, stood decreed for an amount

of Rs.33,50,000/- with interest @ 6% per annum.

2. The  facts  as  pleaded  in  the  plaint  are  that  Shri  Kishan,

deceased husband of plaintiff No.1 awarded a personal loan to the

defendant for an amount of Rs.67,00,000/-. The said amount was
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transferred  to  the  account  of  the  defendant  vide  digital

transactions of different dates. As per the plaintiff, it was agreed

between the parties that interest  @ 12% per annum would be

paid by the defendant on the said amount. However, before the

amount could be paid, husband/father of the plaintiffs expired on

05.12.2018. After his death, the plaintiffs made a request to the

defendant for repayment of the loan amount and the defendant

even repaid Rs.16,75,000/- on 04.03.2020 and Rs.16,75,000/- on

05.03.2020  vide  digital  transactions.  However,  the  remaining

amount remained unpaid and despite continuous requests, when

the same was not paid, registered notice dated 19.12.2020 was

served on the defendant. When the defendant failed to repay the

amount despite service of notice, the suit in question was filed.

3. The case of  the defendant was that the complete amount

remained  paid  to  the  plaintiffs.  As  admitted  by  plaintiff  No.1

herself,  an  amount  of  Rs.33,50,000/-  was  paid  through  digital

transactions. So far as the remaining amount is concerned, the

same  was  paid  to  Vikash  Toshniwal,  Kanhaiyalal  Chhipa,  Raju

Godara, Gopal Chhipa, Mahesh Kumar Pareek and Kailash Pareek

in  lieu  of  the  construction  work  undertaken  by  them  on  the

property of Shri Kishan, at the request and direction of Shri Kishan

himself.  The  receipts  qua  the  amount,  as  issued  by  the  said

persons were exhibited on record. 

4. It was further averred by the defendant that Rs.1,00,000/-

in  cash  was  paid  to  plaintiff  No.1  when  her  husband  was

hospitalised and further Rs.4,00,000/- was paid after the death of

her husband. It was hence averred that the complete amount was

paid and no amount remained due.
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5. The learned Trial Court, on basis of the pleadings made by

the parties, proceeded on to frame the following five issues:

“1& vk;k  okfn;k  ds  ifr  Lo-Jhfdlu  ckxM+h  }kjk

izfroknh  dks  67]00]000@& :i;s  m/kkj  fn;s  x;s  ftlesa

izfroknh }kjk 33]50]000@& :i;s dk Hkqxrku fd;kA “ks’k

jde ckotwn rdktk vnk ugha dh xbZ\

&&oknhx.k

2& vk;k okfn;k ds ifr Lo-Jhfdlu ckxM+h o izfroknh

ds e/; jkf”k m/kkj nsrs le; 12 izfr”kr dh okf’kZd nj ls

C;kt nsuk r; gqvk\

&&oknhx.k

3& vk;k okfn;k dk okn ifjlhek vof/k O;rhr gksus ds

ckn izLrqr gksus ls jkf”k fof/kuqlkj olwyuh; ugha gS\

&& izfroknh

4& vk;k  izfroknh  }kjk  okfn;k  ds  ifr  ds  funsZ”k  ij

fodkl rks’kfuoky dks rhu yk[k :i;s] dUgS;kyky Nhaik dks

vkB  yk[k  ipkl  gtkj  :i;s]  jktw  xksnkjk  dks  rhu

yk[k :i;s] xksiky Nhaik dks rhu yk[k :i;s] egs”k dqekj

ikjhd  dks  ikap  yk[k  :i;s]  dSyk”k  ikjhd  dks  ikap

yk[k :i;s vnk fd;s ,oa blds lkFk gh Lo-Jhfdlu ckxM+h

dks  gkVZ  vVSd  gqvk  rc  okfn;k  dks  ,d  yk[k  :i;s

udn ,oa ckjg fnol dh vof/k esa pkj yk[k :i;s udn

vnk djds fglkc iw.kZ dj fn;k\

&&izfroknh

5& vuqrks’k\”

6. After hearing the parties and evaluating the evidence, the

learned Trial Court proceeded on to decide issue No.1 in favour of
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the plaintiff, issue No.2 against the plaintiff, and issue Nos. 3 & 4

against the defendants.

7. Counsel for the appellant submits that the learned Trial Court

erroneously decided issue No.1 in favour of the plaintiffs and issue

No.4 against the defendant whereas it was evident on record that

some part of the due amount was paid to other persons qua the

construction work of Shri Kishan. The said persons even entered

the witness box and admitted the fact of payment to them by the

defendant. Documentary evidence (Exhibits A/1 to A/4) was also

led on the said aspect. Despite the said admitted evidence, the

learned Trial Court erroneously held that the defendant failed to

prove issue No.4, the burden of which was on him.

8. Counsel  for  the appellant  also  raised an argument  to  the

effect that one property was sold out by Shri Kishan to the wife of

the defendant. Had there been any dispute between the parties

regarding the due amount, Shri Kishan definitely would not have

executed any sale deed in favour of the defendant’s wife. Further,

had there been any dispute in existence, the same would even

have been recorded in the sale deed. 

9. Per  contra,  counsel  for  the  respondents  submits  that  the

findings as recorded by the learned Trial Court on issue Nos.1 and

4  are  in  total  consonance  with  the  documentary  evidence  as

available on record and hence, does not deserve any interference

by this Court.

10. Heard the Counsels. Perused the record.

Issue No.1 & 4:

11. Both  these  issues  being  co-related,  are  being adjudicated

together.
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12. The  fact  of  an  amount  of  Rs.  67  lacs  been  lent  to  the

defendant by the husband of plaintiff No.1 is not disputed. A part

payment of the same, valuing to Rs.37,50,000/-, by the defendant

to  plaintiff  No.1  is  also  not  disputed.  The  dispute  is  qua  the

remaining  principle  amount  of  Rs.  33,50,000/-  and  interest

thereupon. The whole case of the defendant is that the remaining

amount  was  also  repaid  by  him  although  not  directly  to  Shri

Kishan or his wife but to the other persons on the instructions of

Shri  Kishan.  The  said  amount  was  paid  to  the

artisan/contractor/electricity  contractor  etc.  qua  the  work

undertaken by them on the under construction premise of Shri

Kishan. 

13. The issue therefore is - Whether the burden to prove the

said transactions was discharged by the defendant? 

14. A bare perusal  of  the cross-examination of  the defendant

(DW-1) reflects  that  he specifically  admitted  that  no document

reflecting any such payment was got exhibited by him. Although

he deposed that all the said payments were entered by him in his

account  books/income  tax  documents  qua  the  account  of  Shri

Kishan,  but  then,  no  such  accounts/income  tax  record  was

exhibited. Further, the defendant specifically admitted that he did

not remember the dates and time when Vikash Toshniwal, Gopal

Chhipa, Kanhaiyalal Chhipa and Mahesh Kumar Pareek undertook

the  work  on  the  property  of  Shri  Kishan.  Furthermore,  the

defendant specifically  admitted  that  all  the  alleged receipts  i.e.

Exhibit Nos.A/1 to A/4 were printed from the same computer and

the dates on each of the receipts had been entered subsequently
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and  the  said  dates  were  handwritten.  Defendant  (DW-1)

specifically deposed and admitted as under:

“;g dguk lgh gS  fd izn”kZ  ,1 yxk;r ,4 dh

jlhnsa  ,d gh  deI;wVj  ij  Nih  gSA  vkt[kqn  dgk  fd

D;ksafd vkWfQl esa ,d gh deI;wVj gksrk gSA ;g dguk lgh

gS fd izn”kZ ,3 esa ekdZ ,Dl o okbZ rkjh[ksa gkFk ls fy[kh

gqbZ gSA ;g dguk lgh gS fd ,3 esa ekdZ ,Dl o okbZ LFkku

esa y?kq gLrk{kj ugha fd;s gSA ;g lgh gS fd izn”kZ ,3 dk

esVj VkbZi gksus ds ckn ,Dl o okbZ LFkku ij rkjh[ksa gkFk

ls fy[kh gSA ;g dguk lgh gS fd izn”kZ ,3 esa tsM LFkku

ij rkjh[k Hkh ckn esa gkFk ls fy[kh xbZ gSA izn”kZ ,3 esa

rkjh[ksa  ckn  esa  gkFk  ls  D;ksa  fy[kh  eq>s  vkt ;kn  ugha

gSA  ;g  dguk  lgh  gS  fd  fodkl  rks’kuhoky  us  eq>s

Jhfd”ku  ckxM+h  ds  cdk;k  ckcr~~  uksfVl  ugha  fn;kA

vkt[kqn dgk fd eSaus Jhfd”ku ckxM+h ds dgus ls isesaV

fd;kA ;g dguk lgh gS fd izn”kZ ,1] o ,4 esa ekdZ ,Dl

rkjh[ksa gkFk ls jlhn gksus ds ckn fy[kh xbZ gSA”

15. The  most  relevant  aspect  is  that  although  the  defendant

deposed that, part of the amount to the above persons was paid

through  account  payee  cheques,  his  bank  account  statement

reflecting  the  same  was  not  exhibited.  The  bank  account

statement of the defendant could have been the best evidence to

prove the transactions, if any, made in favour of the persons as

alleged by  him.  The  non-production  of  the said  statement  and

further, of any account details or income tax return, are sufficient

enough to take an adverse inference against the defendant. 

16. One more relevant aspect  which deserves consideration is

that the property qua the construction of which, the amount has
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been averred by the defendant to have been paid to the above

persons, was sold out by Shri Kishan to the wife of the defendant

in  the  month  of  October  2018.  Therefore,  in  absence  of  any

specific date or time when the alleged amount was paid to the

above persons, it cannot be concluded that the amount, even if

any,  was  paid  by  the  defendant  qua  the  construction  work

undertaken by Shri Kishan and not qua any property/construction

work undertaken by the defendant himself. 

17. Coming on to evidence of the alleged persons to whom the

amount was averred to have been paid by the defendant, so far as

Vikash  Toshniwal  (DW-2)  is  concerned,  he  specifically  admitted

that he did not issue any receipt in favour of the defendant qua

the alleged amount paid to him. Similar is the case of Kanhaiyalal

Chhipa (D.W.4) who too specifically deposed that he did not issue

any receipt qua the payment.

18. So far as the other witnesses are concerned, although they

stated the amount to have been paid by Damodar Prasad, but

they admitted that they did not remember the dates and the time

when  they  undertook  the  construction/labour  work  on  the

property of Shri Kishan. Further, they admitted that they never

called upon Shri Kishan to pay the due amount.

19. The learned Trial  Court while taking into consideration the

above statements of the defendant as well as the other defendant

witnesses, specifically observed that the alleged repayment of the

due amount of loan remained unproved and hence, the plaintiffs

were entitled for a decree for the remaining amount. 

20. In view of the above analysis, this Court is of the considered

opinion that issue No.1 has rightly been decided by the learned
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Trial Court in favour of the plaintiffs and issue No.4 has rightly

been  decided  against  the defendant.  The  plaintiffs  have rightly

been held entitled for the amount of Rs. 33,50,000/- with interest

@ 6% per annum.

21. So far as the ground raised by counsel for the appellants to

the  effect  that  the  sale  deed  was  executed  by  Shri  Kishan  in

favour of defendant’s wife is concerned, it is undisputed on record

that  qua  the said  sale  deed also  a  dispute  arose  between the

parties  and  qua  that  too,  a  civil  suit  was  filed  by  the  present

plaintiff. In the said suit proceedings, it is only after a compromise

having entered into between the parties that the due consideration

amount was paid by the defendant to the plaintiffs. Therefore, the

said ground raised by counsel for the appellants also proves out to

be fallacious.

I  ssue No.2  :

22. So far as the interest @ 12% per annum as claimed by the

plaintiffs is concerned, the learned Trial Court decided issue No.2

against the plaintiffs while holding that no such condition of the

agreement was proved on record. No challenge to the finding on

issue No.2 has been laid by the plaintiffs and hence, the finding

thereby, is affirmed. 

I  ssue No.3  :

23. Similarly, no challenge to finding on issue No.3 has been laid

by the appellant defendant and hence, the finding thereupon is

also affirmed.

24. The findings on all the issues having been affirmed by this

Court, no interference in Judgment & Decree dated 19.05.2025 is
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called for. The same is hence, affirmed. As a consequence, the

present first appeal stands dismissed.

25. Let the decree be drawn accordingly.

26. Stay  petition  and  pending  applications,  if  any,  stand

disposed of.

(REKHA BORANA),J

5-Arvind/-


