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1. The present regular first appeal has been filed against
Judgment & Decree dated 19.05.2025 passed by Additional
District Judge, Nokha, District Bikaner (hereinafter referred to as
‘the Trial Court’) in Civil Original Suit No.55/2022 (CIS
No.51/2021) whereby the suit for recovery of an amount of Rs.
50,50,515/- as filed by the plaintiffs, stood decreed for an amount
of Rs.33,50,000/- with interest @ 6% per annum.

2. The facts as pleaded in the plaint are that Shri Kishan,
deceased husband of plaintiff No.1 awarded a personal loan to the

defendant for an amount of Rs.67,00,000/-. The said amount was
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transferred to the account of the defendant vide digital
transactions of different dates. As per the plaintiff, it was agreed
between the parties that interest @ 12% per annum would be
paid by the defendant on the said amount. However, before the
amount could be paid, husband/father of the plaintiffs expired on
05.12.2018. After his death, the plaintiffs made a request to the
defendant for repayment of the loan amount and the defendant
even repaid Rs.16,75,000/- on 04.03.2020 and Rs.16,75,000/- on
05.03.2020 vide digital transactions. However, the remaining
amount remained unpaid and despite continuous requests, when
the same was not paid, registered notice dated 19.12.2020 was
served on the defendant. When the defendant failed to repay the
amount despite service of notice, the suit in question was filed.

3. The case of the defendant was that the complete amount
remained paid to the plaintiffs. As admitted by plaintiff No.1
herself, an amount of Rs.33,50,000/- was paid through digital
transactions. So far as the remaining amount is concerned, the
same was paid to Vikash Toshniwal, Kanhaiyalal Chhipa, Raju
Godara, Gopal Chhipa, Mahesh Kumar Pareek and Kailash Pareek
in lieu of the construction work undertaken by them on the
property of Shri Kishan, at the request and direction of Shri Kishan
himself. The receipts qua the amount, as issued by the said
persons were exhibited on record.

4, It was further averred by the defendant that Rs.1,00,000/-
in cash was paid to plaintiff No.1 when her husband was
hospitalised and further Rs.4,00,000/- was paid after the death of
her husband. It was hence averred that the complete amount was

paid and no amount remained due.
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5. The learned Trial Court, on basis of the pleadings made by

the parties, proceeded on to frame the following five issues:

M- mr gfewr & ufd wAfeET ISl gWI
gfdardl &7 67,00,000 /— ®UI SR oI T Rorad
gfaaral §RT 33,50,000 /— WU &I YA b | 2y
RehH qTISla TDISll QT T8l ®f T2

——aTEITOT
2— MAT 9Ifedr & ufd Wi IrTel 9 wfaaral
& 7Y Y SUR <d 99T 12 Ufa9rd &l a1fife v 9

TS QT g gT?

——qTIToT
3— 3T 91T BT are URAMT Ifafd ild 8 b
1% Uqa a8 9 IR AR e T8l 87

—— T
4— J yfdarel gR1 difedr & ufd @ few W
I afare & IF g S, Hedlelad il Bl
S I YA BOR WU, M5 MERT Bl A

ARg WY, TMUTA BaT D A dRI B, 7S AR

ORI @I Ud o S0, dolRl UNI$G Dl Ui
ARG wY 37T fhd Ud 3HD A1 B @ ABaT arTs
BT BIC 3fCH T3 T4 dANeAT B Th oAg SR
dhG Ud 9RE Qo @l alY § IR g ®ud Ada
3aT PR B9d Ui AR fr?

——yfcare]
5—  aga?”

6. After hearing the parties and evaluating the evidence, the

learned Trial Court proceeded on to decide issue No.1 in favour of
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the plaintiff, issue No.2 against the plaintiff, and issue Nos. 3 & 4
against the defendants.

7. Counsel for the appellant submits that the learned Trial Court
erroneously decided issue No.1 in favour of the plaintiffs and issue
No.4 against the defendant whereas it was evident on record that
some part of the due amount was paid to other persons qua the
construction work of Shri Kishan. The said persons even entered
the witness box and admitted the fact of payment to them by the
defendant. Documentary evidence (Exhibits A/1 to A/4) was also
led on the said aspect. Despite the said admitted evidence, the
learned Trial Court erroneously held that the defendant failed to
prove issue No.4, the burden of which was on him.

8. Counsel for the appellant also raised an argument to the
effect that one property was sold out by Shri Kishan to the wife of
the defendant. Had there been any dispute between the parties
regarding the due amount, Shri Kishan definitely would not have
executed any sale deed in favour of the defendant’s wife. Further,
had there been any dispute in existence, the same would even
have been recorded in the sale deed.

9. Per contra, counsel for the respondents submits that the
findings as recorded by the learned Trial Court on issue Nos.1 and
4 are in total consonance with the documentary evidence as
available on record and hence, does not deserve any interference
by this Court.

10. Heard the Counsels. Perused the record.

Issue No.1 & 4.

11. Both these issues being co-related, are being adjudicated

together.
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12. The fact of an amount of Rs. 67 lacs been lent to the
defendant by the husband of plaintiff No.1 is not disputed. A part
payment of the same, valuing to Rs.37,50,000/-, by the defendant
to plaintiff No.1 is also not disputed. The dispute is qua the
remaining principle amount of Rs. 33,50,000/- and interest
thereupon. The whole case of the defendant is that the remaining
amount was also repaid by him although not directly to Shri
Kishan or his wife but to the other persons on the instructions of
Shri  Kishan. The said amount was paid to the
artisan/contractor/electricity contractor etc. qua the work
undertaken by them on the under construction premise of Shri
Kishan.

13. The issue therefore is - Whether the burden to prove the
said transactions was discharged by the defendant?

14. A bare perusal of the cross-examination of the defendant
(DW-1) reflects that he specifically admitted that no document
reflecting any such payment was got exhibited by him. Although
he deposed that all the said payments were entered by him in his
account books/income tax documents qua the account of Shri
Kishan, but then, no such accounts/income tax record was
exhibited. Further, the defendant specifically admitted that he did
not remember the dates and time when Vikash Toshniwal, Gopal
Chhipa, Kanhaiyalal Chhipa and Mahesh Kumar Pareek undertook
the work on the property of Shri Kishan. Furthermore, the
defendant specifically admitted that all the alleged receipts i.e.
Exhibit Nos.A/1 to A/4 were printed from the same computer and

the dates on each of the receipts had been entered subsequently
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and the said dates were handwritten. Defendant (DW-1)

specifically deposed and admitted as under:

“gg P WE © [P ye¥ U1 @ W Bl
ARG Th & PAYSY R BU T ANge Hal (&
Fiife A # TH & HAYCSI BIdT & | I8 Hedl dal
2 fb gt U3 # 91 T 9 915 I B O ford)
g © | I8 Hedl Wl © fb U3 H A Uad d a1 W
§ oY BWier el fhd 21 I8 wel © b uaw U3 @1
HeX T8Y 89 & dIc Uad d dls IH TR dRRYg 8T
q gl 2| I8 deT 9l © b Usel U3 H e I
R AR W 9 H g |9 fodl 18 g uest us A
aRRd 91 H BT ¥ R [l g9 oSl Ire e
g1 g8 del WEl © b e diwdad T g9
sNfheE ISl @ 9T 9i9q Alled dai 3|
IMSgE del 6 #9 ifded Il & @8 | e
fhar| a8 o Wel © fh Usel U1, 9 W ¥ A7 U™

aNRe g1 ¥ WiiT 89 & 91 ford) s 217

15. The most relevant aspect is that although the defendant
deposed that, part of the amount to the above persons was paid
through account payee cheques, his bank account statement
reflecting the same was not exhibited. The bank account
statement of the defendant could have been the best evidence to
prove the transactions, if any, made in favour of the persons as
alleged by him. The non-production of the said statement and
further, of any account details or income tax return, are sufficient
enough to take an adverse inference against the defendant.

16. One more relevant aspect which deserves consideration is

that the property qua the construction of which, the amount has
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been averred by the defendant to have been paid to the above
persons, was sold out by Shri Kishan to the wife of the defendant
in the month of October 2018. Therefore, in absence of any
specific date or time when the alleged amount was paid to the
above persons, it cannot be concluded that the amount, even if
any, was paid by the defendant qua the construction work
undertaken by Shri Kishan and not qua any property/construction
work undertaken by the defendant himself.

17. Coming on to evidence of the alleged persons to whom the
amount was averred to have been paid by the defendant, so far as
Vikash Toshniwal (DW-2) is concerned, he specifically admitted
that he did not issue any receipt in favour of the defendant qua
the alleged amount paid to him. Similar is the case of Kanhaiyalal
Chhipa (D.W.4) who too specifically deposed that he did not issue
any receipt qua the payment.

18. So far as the other witnesses are concerned, although they
stated the amount to have been paid by Damodar Prasad, but
they admitted that they did not remember the dates and the time
when they undertook the construction/labour work on the
property of Shri Kishan. Further, they admitted that they never
called upon Shri Kishan to pay the due amount.

19. The learned Trial Court while taking into consideration the
above statements of the defendant as well as the other defendant
withesses, specifically observed that the alleged repayment of the
due amount of loan remained unproved and hence, the plaintiffs
were entitled for a decree for the remaining amount.

20. In view of the above analysis, this Court is of the considered

opinion that issue No.1 has rightly been decided by the learned
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Trial Court in favour of the plaintiffs and issue No.4 has rightly
been decided against the defendant. The plaintiffs have rightly
been held entitled for the amount of Rs. 33,50,000/- with interest
@ 6% per annum.

21. So far as the ground raised by counsel for the appellants to
the effect that the sale deed was executed by Shri Kishan in
favour of defendant’s wife is concerned, it is undisputed on record
that qua the said sale deed also a dispute arose between the
parties and qua that too, a civil suit was filed by the present
plaintiff. In the said suit proceedings, it is only after a compromise
having entered into between the parties that the due consideration
amount was paid by the defendant to the plaintiffs. Therefore, the
said ground raised by counsel for the appellants also proves out to
be fallacious.

Issue No.2:

22. So far as the interest @ 12% per annum as claimed by the
plaintiffs is concerned, the learned Trial Court decided issue No.2
against the plaintiffs while holding that no such condition of the
agreement was proved on record. No challenge to the finding on
issue No.2 has been laid by the plaintiffs and hence, the finding
thereby, is affirmed.

Issue No.3:

23. Similarly, no challenge to finding on issue No.3 has been laid
by the appellant defendant and hence, the finding thereupon is
also affirmed.

24. The findings on all the issues having been affirmed by this

Court, no interference in Judgment & Decree dated 19.05.2025 is
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called for. The same is hence, affirmed. As a consequence, the
present first appeal stands dismissed.

25. Let the decree be drawn accordingly.

26. Stay petition and pending applications, if any, stand

disposed of.

(REKHA BORANA),J

5-Arvind/-



