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part is pronounced
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4. Date of Pronouncement 27.03.2026

BY THE COURT: (Per Chandra Shekhar Sharma,J)

n.M izfØ;k lafgrk dh /kkjk 374(2) ds v/khu ;g vihy

vihykFkhZ&vfHk;qDr us  fo}ku  vij  ls'ku  U;k;k/kh'k]  lyqEcj]  ftyk

mn;iqj ds }kjk ls'ku izdj.k la[;k 22@2017( jktLFkku jkT; cuke

xehjk  esa  ikfjr  fu.kZ;  fnukad  15-02-2021 ds  fo#) izLrqr  dh  gS]

ftlds }kjk fo}ku fopkj.k U;k;ky; us  vihykFkhZ&vfHk;qDr dks /kkjk

304&ch Hkkjrh; naM lafgrk ds vijk/k ds vkjksi ls lansg dk ykHk nsrs

gq, nks"keqDr ?kksf"kr fd;k ,oa /kkjk 302 Hkkjrh; naM lafgrk ds vijk/k
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ds  vkjksi  esa  nks"kfl)  fd;k  tkdj  lJe  vkthou  dkjkokl  o

10]000@& #i;s vFkZnaM] vne vnk;xh vFkZnaM 06 ekg ds vfrfjDr

lJe dkjkokl ls nafMr fd;kA 

02- bl vihy ds fuLrkj.k gsrq izdj.k ds la{ksi esa rF; bl

izdkj gSa fd fnukad 29-05-2017 dks le; 03%20 ih-,e- ij Jherh thtk

}kjk lkeqnkf;d LokLF; dsUnz] lsekjh esa byktjr jgrs gq, ,-,l-vkbZ-

eUukyky dks e`R;qdkfyd dFku izn'kZ ih-19 bl izdkj fn, fd vkt

og ?kj ij Fkh] rHkh mldk vius ifr xehjk eh.kk ds lkFk gksyh ls iwoZ

,d cPps dh ekSr gksus dh ckr dks ysdj >xM+k gks x;kA rc mlds

ifr xehjk us ?kj ls dsjkslhu dk fMCck ykdj mlds Åij dsjkslhu

mMsy fn;k rFkk ekfpl ls vkx tyk nhA mldk ihgj cksjh gSA blls

T;knk mls dqN ugha dguk gS---- bR;kfnA

03- mi;qZDr fjiksVZ ds vk/kkj ij iqfyl Fkkuk lsekjh esa izFke

lwpuk  fjiksVZ  la[;k  50@2017  iathc)  dh  tkdj  ckn  vko';d

vuqla/kku vfHk;qDr ds fo#) /kkjk 302 o 304&ch Hkkjrh; naM lafgrk esa

vkjksi&i=  U;kf;d  eftLVªsV]  ljkM+k  ds  U;k;ky;  esa  izLrqr  fd;k]

rRi'pkr~ ;g izdj.k dfeV gksdj fo}ku fopkj.k U;k;ky; esa  izkIr

gqvkA 

04- fo}ku  fopkj.k  U;k;k/kh'k  us  cgl  pktZ  lqudj

vihykFkhZ&vfHk;qDr dks /kkjk  302 Hkkjrh; naM lafgrk fodYi esa /kkjk

304&ch  Hkkjrh; naM lafgrk ds vkjksi i`Fkd ls fojfpr dj lquk, o

le>k,] vihykFkhZ&vfHk;qDr us vkjksiksa  dks lqu o le>dj vLohdkj

fd;k vkSj vUoh{kk dh ekax dhA

05- nkSjkus vUoh{kk vkjksiksa dh iqf"V esa vfHk;kstu i{k dh vksj

ls dqy 28 xokgku ijhf{kr gq, ,oa izys[kh; lk{; esa izn'kZ ih-01 ls

2026:RJ-JD:14203-DB



                
[2026:RJ-JD:14203-DB] (3 of 32) [CRLAD-57/2022]

izn'kZ ih-31 nLrkost iznf'kZr gq,A vfHk;qDr dk /kkjk 313 naM izfØ;k

lafgrk ds v/khu ijh{k.k fd;k x;k] ftlesa mlus lk{; vfHk;kstu dks

xyr crkrs gq, Lo;a dks >wBk Qalkuk dFku fd;k ,oa lk{; lQkbZ is'k

djuk pkgrs gq, dFku fd;k fd og funksZ"k gS] mls >wBk Qalk;k x;k

gSA og ikapoh rd i<+k fy[kk gSA mlus thtk ds Åij dsjkslhu ugha

Mkyk] u vkx yxkbZA mlus Lo;a dgk thtk ls mldh 'kknh ?kVuk ds

djhc 2&3 o"kZ iwoZ gqbZ FkhA thtk dks igys Hkh Hkko vkrs FksA igys Hkh

thtk us Hkko vkrs gq, tyrk gqvk fn;k ¼nhid½ idM+ fy;k FkkA mldh

lklq eka chekj Fkh rks thtk 2-2½ o"kZ ls llqjky esa jg gh Fkh] ogka Hkh

mlus Hkko vkrs gq, nhid dks idM+ fy;k FkkA ?kVuk ds le; og [ksr

esa FkkA mls fpYykus dh vkokt vkbZ] rks og ?kj ij vk;kA thtk dks

jksVh cukrs le; Hkko vk x, blfy, pwYgs dh vkx ls mlds diM+ksa esa

vkx yx xbZ vkSj og ty xbZA mlus cq>kus dk iz;kl fd;k rks mlds

gkFk iSj Hkh ty x,A fQj mlds firkth vkSj gketh] ykyh vkSj >weyh

vkSj eksgu vk,A ogka ls thtk dks vLirky ys x,A cpko i{k dh vksj

ls izfrj{kk esa  dksbZ ekSf[kd lk{; izLrqr ugha dj  nLrkosth lk{; esa

izn'kZ Mh-01 o izn'kZ Mh-02 nLrkost iznf'kZr djok,A rRi'pkr~ fo}ku

fopkj.k U;k;k/kh'k us mHk;i{kksa dh cgl lqudj mi;qZDrkuqlkj fu.kZ; o

naMkns'k ikfjr fd;k] ftlls O;fFkr gksdj vihykFkhZ&vfHk;qDr us ;g

vihy izLrqr dh gSA

06- geus  vihykFkhZ&vfHk;qDr  dh  vksj  ls  mifLFkr  ;ksX;

vf/koDrk  ,oa  ;ksX;  yksd  vfHk;kstd  dh  cgl  lquh]  vk{ksfir

fu.kZ;&n.Mkns'k o vfHkys[k dk voyksdu fd;kA

07- vihykFkhZ ds ;ksX; vf/koDrk us cgl ds nkSjku eq[; :i

ls ;g rdZ fn, fd loZizFke e`rdk Jherh thtk ds tks c;ku izn'kZ
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ih-19 e`R;qdkfyd dFkuksa ds :i esa ntZ fd, x, Fks] bu c;kuksa esa Åij

dh rhu ls pkj ykbu utnhd :i ls fy[kh gqbZ gS] blds i'pkr~ tks bZ

ls ,Q MkWDVj dk i`"Bkadu ,oa th ls ,p mlds gLrk{kj gSa] blesa Hkh

L;kgh dk varj gSA fo}ku fopkj.k U;k;ky; }kjk mDr eR̀;qdkfyd

dFkuksa  ds  vk/kkj ij gh vihykFkhZ  dh nks"kflf) dk;e dh xbZ  gSA

tcfd vU; lk{; ls bldh iqf"V ugha gks jgh FkhA vfHk;kstu i{k dh

vksj ls gh is'k fd, x, xokgku Øe'k% ih-MCY;q-04 gketh] ih-MCY;q-09

ykyh]  ih-MCY;q-10  >kseyh]  ih-MCY;q-12  eksgu]  ih-MCY;q-14  gwjth]

ih-MCY;q-15 ukuwjke mQZ ukukyky] ih-MCY;q-17 bUnzk o ih-MCY;q-20 Hksjk

ls  Hkh  vfHk;kstu i{k dh lk{; dk leFkZu ugha  gksrk gS  vkSj  mDr

xokgku i{knzksgh jgs gSaA budh lk{; esa Hkh ;g rF; vk;k gS fd e`rdk

Jherh thtk dks  Hkko vk;k djrs Fks]  iwoZ  esa  Hkh mlus Hkko vkus ds

nkSjku tyus dk iz;kl fd;k x;k FkkA ?kVuk okys fnu Hkh og vkx

ysdj nkSM+h Fkh] ftlls diM+ksa esa vkx yx xbZ FkhA vihykFkhZ }kjk Hkh

fopkj.k ds nkSjku tks dFku varxZr /kkjk 313 naM izfØ;k lafgrk esa fd,

x, gSa] mlesa Hkh ;gh dgk x;k gS fd og Lo;a ?kVuk ds oDr vius

[ksr ij Fkk vkSj e`rdk dks Hkko vkrs Fks] blh dkj.k ls gh pwYgs dh

vkx ls mlds diM+ksa esa vkx yx xbZ FkhA fpYykus dh vkokt lqudj

gh og vius ?kj ij vk;k vkSj vkx cq>kus dk iz;kl djus esa mlds Hkh

gkFk&iSj ty x, FksA ?kVukLFky ls tks dsjkslhu dh cksry vkSj ekfpl

dh fMCch tCr djuk crk;k x;k gS] ;g lk{; mlh vuq:i izekf.kr

ugha gSA izn'kZ ih-19 ds voyksdu ls ;g Hkh Li"V gS fd e`rdk Jherh

thtk c;ku nsus  dh lgh fLFkfr esa  Fkh]  bl ckcr MkWDVj dk dksbZ

izek.k&i= Hkh ugha gS] tcfd og 90 ls 95 izfr'kr rd tyh gqbZ FkhA

lk{; esa ;g rF; Hkh vk;k gS fd tc e`rdk dks ,Ecqysal ls vLirky
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yk;k x;k] rc og cksyus dh fLFkfr esa ugha FkhA vr% izn'kZ ih-19 tks

dFku e`rdk }kjk fd, tkus crk, x, gSa] mu ij lansg jgrk gSA ?kVuk

ls iwoZ ls gh e`rdk vkSj vihykFkhZ ds chp fdlh izdkj dk fookn Hkh

ugha Fkk] u gh vihykFkhZ }kjk e`rdk dks fdlh ckr dks ysdj rax o

ijs'kku fd;k tkrk FkkA pwafd ?kVuk e`rdk dks vpkud Hkko vkus dh

otg ls gh ?kfVr gqbZ Fkh] blesa vihykFkhZ dk dksbZ nks"k ugha FkkA ,slk

Hkh dksbZ xokg ugha gS] ftlus e`rdk dks tykrs gq, vihykFkhZ dks ns[kk

gksA ,slh fLFkfr esa izn'kZ ih-19 c;kuksa ij fo'okl djrs gq, vihykFkhZ

dh  tks  nks"kflf)  fo}ku  fopkj.k  U;k;ky;  }kjk  dh  xbZ  gS]  og

U;k;ksfpr ugha gSA fQj Hkh ;fn U;k;ky; dks yxrk gS fd vihykFkhZ ds

fdlh d`R; dh otg ls Jherh thtk dh e`R;q gqbZ Fkh] rks Hkh lk{;

ls ;g Li"V gS fd Lo;a er̀dk ds cPps ugha jgus dh otg ls gh

vihykFkhZ ,oa e`rdk ds chp bl ckr dks ysdj >xM+k gqvk FkkA bl

izdkj vpkud izdksiu esa ;fn dksbZ ?kVuk ?kfVr gqbZ gS] rks blds fy,

vihykFkhZ dks lk'k; vijk/k varxZr /kkjk 302 Hkkjrh; naM lafgrk ds

rgr gR;k dk ftEesnkj ugha ekuk tk ldrkA vf/kd ls vf/kd vijk/k

varxZr /kkjk 304 Hkkx&I ;k Hkkx&II Hkkjrh; naM lafgrk ds rgr gh

vihykFkhZ dh nks"kflf) gks ldrh FkhA bl izdkj mi;qZDr lHkh vk/kkjksa

ij fo}ku fopkj.k U;k;ky; }kjk vihykFkhZ dh tks nks"kflf) vijk/k

varxZr /kkjk 302 Hkkjrh; naM lafgrk esa dh xbZ gS] og vfHkys[k ij vkbZ

laiw.kZ lk{; dh fLFkfr dks ns[krs gq, U;k;ksfpr ugha gksus ls ;g vihy

Lohdkj dj vihykFkhZ dks nks"kfl) vijk/k esa nks"keqDr djus dk fuosnu

fd;kA mDr rdksaZ ds leFkZu esa ;ksX; vf/koDrk vihykFkhZ&vfHk;qDr us

bykgkckn mPp U;k;ky; }kjk  Criminal Misc.  Bail  Application

No. 3162 of 2021; Ganesh Vs. State of U.P.; 2022 LiveLaw
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(AB) 515 esa fnukad  02.12.2022  dks ikfjr vkns'k dh izfr izLrqr

dhA 

08- mDr rdksZa ds [kaMu esa fo}ku yksd vfHk;kstd }kjk ;g

rdZ fn, x, fd tSls gh vuqla/kku vf/kdkjh dks ,d vkSjr ds tyus

dh  lwpuk  feyrh  gS]  rc  vfoyEc  Fkkus  esa  gh  rSukr  ,-,l-vkbZ-

ih-MCY;q-22 eUukyky dks gkWfLiVy Hkstk tkrk gS] ftlds }kjk MkWDVj

ujsUnz  dqekj dh mifLFkfr esa  izn'kZ  ih-19 ipkZ  c;ku e`rdk ds  dgs

vuqlkj gh ys[kc) fd, tkrs gSaA ;fn bu c;kuksa ds izkjaHk dh rhu&pkj

ykbusa utnhd esa fy[kh gqbZ gS] rks bl vk/kkj ij gh dFkuksa ij lansg

ugha fd;k tk ldrk] D;ksafd ;g izkjEHk esa fy[kus dh 'kq#okr djus

okys ij Hkh fuHkZj djrk gSA L;kgh dk tks varj crk;k x;k gS] og

MkWDVj  ujsUnz  dqekj  }kjk  i`Fkd  ls  i`"Bkadu  ckcr  gSA  bl

izdkj ;fn ,d vyx isu dk MkWDVj ujsUnz dqekj }kjk iz;ksx fd;k x;k

gS] rks bl vk/kkj ij Hkh izn'kZ ih-19 ij lansg ugha fd;k tk ldrk gSA

izn'kZ ih-19 ds lanHkZ esa tks eq[; vk{ksi yxk;k x;k gS] og ;gh gS fd

e`rdk ds c;ku nsus dh fLFkfr esa gksus ckcr mifLFkr MkWDVj dk dksbZ

izek.k i= ugha fy;k x;k FkkA ijUrq izR;sd ifjfLFkfr esa ;g vko';d

ugha gS fd dFku ys[kc) djus ls iwoZ mlds c;ku nsus dh fLFkfr esa

gksus  ckcr  izek.k&i=  fy;k  tk,]  fo'ks"kdj  bl  fLFkfr  esa  tcfd

ih-MCY;q-22 eUukyky] tc er̀dk ds dFku ys[kc) dj jgk Fkk] ml

oDr bykt djus okyk MkWDVj ujsUnz dqekj Hkh ogha mifLFkr Fkk vkSj

mu nksuksa gh xokgku dh lk{; ls ;g Li"V gS fd bUgksaus e`rdk dks

c;ku  nsus  dh  lgh  fLFkfr  esa  ik;k  FkkA  ftl  izdkj  dh  ?kVuk

e`rdk }kjk crkbZ xbZ gS] mlds vuq:i gh ?kVukLFky ls e`rdk ds tys

gq, diM+s] dsjkslhu dh cksry vkSj dsjkslhu ls gh luh gqbZ feV~Vh ,oa
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lknk feV~Vh Hkh tCr dh xbZ Fkh] ftudks ijh{k.k gsrq Hkh izsf"kr fd,

tkus  ij  tks  ,Q-,l-,y-  fjiksVZ  izn'kZ  ih-30  izkIr  gqbZ  gS]  mlls

Hkh ?kVukLFky ls tCr'kqnk lkekuksa esa dsjkslhu ik, tkus dh iqf"V gksrh

gSA ek= dqN xokgku ds  i{knzksgh  gksus  ds  vk/kkj ij gh vfHk;kstu

i{k }kjk is'k dh xbZ vU; lk{; ij vfo'okl ugha fd;k tk ldrkA

bl izdkj fo}ku fopkj.k U;k;ky; }kjk vfHkys[k ij vkbZ laiw.kZ lk{;

dh fLFkfr ij xkSj djrs gq, gh vihykFkhZ  dh tks  nks"kflf) vijk/k

varxZr /kkjk 302 Hkkjrh; naM lafgrk esa dh xbZ gS] mlesa gLr{ksi dh

vko';drk ugha gksus ls ;g vihy [kkfjt djus dk fuosnu fd;kA

09- geus  mi;qZDr  ijLij  fojks/kh  rdksZa  ij  fopkj  fd;kA

vfHkys[k ds voyksdu ls ;g izdV gksrk gS  fd izn'kZ  ih-19 Jherh

thtk ds tks ipkZ c;ku eUukyky] ,-,l-vkbZ- }kjk ys[kc) fd, x, Fks]

mu ij loZizFke bl ckr dks  ysdj lansg fd;k x;k gS  fd dFku

ys[kc) djrs oDr og c;ku nsus dh lgh fLFkfr esa Fkh] bl vk'k; dk

dksbZ  izek.k&i= ugha  fy;k x;k FkkA ijarq  bl lanHkZ  esa  e`R;qdkfyd

dFkuksa ckcr ;g fLFkfr Li"V gS fd izR;sd voLFkk esa ;g vko';d ugha

gS fd e`R;qdkfyd dFku ys[kc) djrs le; mlds c;ku nsus dh lgh

fLFkfr esa gksus ckcr izek.k&i= fy;k tkuk vko';d gksA cfYd ;g ,d

lko/kkuh dk fu;e gSA ;fn U;k;ky; dks ;g izrhr gksrk gks fd ftl

O;fDr }kjk dFku ys[kc) fd, x, Fks] mldh ;g larqf"V Fkh fd ihfM+r

c;ku nsus dh lgh fLFkfr esa Fkk] rks ,sls e`R;qdkfyd dFkuksa dks Lohdkj

fd;k  tk  ldrk  gSA  bl lanHkZ  esa  ekuuh; mPpre U;k;ky; }kjk

Laxman  v.  State  of  Maharashtra;  AIR  2002  SUPREME

COURT 2973 esa Hkh ;g Li"V fd;k x;k gS fd eR̀;qdkfyd dFku

ys[kc) djus ls iwoZ MkWDVj }kjk mlds c;ku nsus dh lgh fLFkfr esa
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gksus dk izek.k&i= fy;k tkuk lko/kkuh dk fu;e (Rule of caution)

gS] dsoy blds ugha gksus ds vk/kkj ij gh ;g ugha dg ldrs fd ,sls

dFku Lohdkj fd;s tkus ;ksX; ugha gSaA ;fn ,sls dFku ys[kc) djus

okys O;fDr dh larqf"V gks tkrh gS fd c;ku nsus okyk lgh fLFkfr esa gS]

vU; lk{; ls iqf"V gksus ij ,sls dFku Lohdkj fd, tkus ;ksX; gSaA

mDr fu.kZ; ,oa blds lkFk&lkFk vU; fu.kZ;ksa dk Hkh mYys[k djrs gq,

ekuuh; mPpre U;k;ky; us  Purshottam Chopra and Ors.  v.

State (Govt. of NCT Delhi); AIR 2020 SC 476 esa ikfjr vkns'k

fnukad 07-01-2020 ds iSjk la[;k 21 esa Hkh e`R;qdkfyd dFkuksa ds lanHkZ

esa fuEu fl)kar izfrikfnr fd;k x;k gS %&

"21. For  what  has  been  noticed

hereinabove,  some  of  the  principles

relating to recording of dying declaration

and its admissibility and reliability could

be usefully summed up as under:-

(i) A dying declaration could be the sole

basis  of  conviction  even  without

corroboration, if it inspires confidence of

the Court.

(ii) The Court should be satisfied that the

declarant was in a fit state of mind at the

time of making the statement; and that

it was a voluntary statement, which was

not the result of tutoring, prompting or

imagination.

(iii)  Where  a  dying  declaration  is

suspicious  or  is  suffering  from  any

infirmity such as want of fit state of mind

of  the  declarant  or  of  like  nature,  it

should  not  be  acted  upon  without

corroborative evidence.
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(iv) When the eye-witnesses affirm that

the  deceased  was  not  in  a  fit  and

conscious state to make the statement,

the medical opinion cannot prevail.

(v) The law does not provide as to who

could record dying declaration nor there

is any prescribed format or procedure for

the same but the person recording dying

declaration  must  be  satisfied  that  the

maker  is  in  a  fit  state  of  mind  and  is

capable of making the statement

(vi) Although presence of a Magistrate is

not absolutely necessary for recording of

a  dying  declaration  but  to  ensure

authenticity and credibility, it is expected

that a Magistrate be requested to record

such dying declaration and/or attestation

be obtained from other persons present

at  the  time  of  recording  the  dying

declaration.

(vii)  As  regards  a  burns  case,  the

percentage  and  degree  of  burns  would

not,  by  itself,  be  decisive  of  the

credibility  of dying declaration; and the

decisive  factor  would  be  the  quality  of

evidence  about  the  fit  and  conscious

state  of  the  declarant  to  make  the

statement.

(viii)  If  after careful  scrutiny, the Court

finds  the  statement  placed  as  dying

declaration to be voluntary and also finds

it  coherent  and  consistent,  there  is  no

legal impediment in recording conviction

on its basis even without corroboration."
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10- bl  izdj.k  esa  Hkh  lcls  igys  vuqla/kku  vf/kdkjh

ih-MCY;q-28 ;ksxsUnz ds vuqlkj ,d efgyk ds tyus dh lwpuk feyus

ij  mlds  }kjk  eUukyky]  ,-,l-vkbZ-  dks  Hkstk  x;k  Fkk  vkSj  mlh

ds  gh  }kjk  izn'kZ  ih-19  e`rdk Jherh  thtk ds  ipkZ  c;ku fnukad

29-05-2017  dks  ceqdke  lh-,p-lh-  lsekjh  esa  le;  3%20  ih-,e-

ij  ys[kc)  djuk  'kq:  fd,  x,  Fks  vkSj  ml  oDr  bykt  djus

okyk  MkWDVj  ujsUnz  dqekj  Hkh  ekStwn  FkkA  dFku  ys[kc)  djus  ds

i'pkr~  blds  vkbZ  ls  ts  Hkkx esa  dk;Zokgh  iqfyl dk banzkt fd;k

x;k Fkk] ftlesa bl ckr dk Hkh mYys[k gS fd tks e`rdk tSj bykt Fkh]

mlus vius c;ku ds }kjk ?kVuk dh bfRryk nh FkhA blds i'pkr~

eUukyky] ,-,l-vkbZ-  ?kVukLFky igqapdj ogka  ds  gkykr dks  lqjf{kr

djrs gq, iqfyl Fkkuk lsekjh igqaprk gS] rRi'pkr~ 7%30 ih-,e- ij izn'kZ

ih-19 fyf[kr fjiksVZ vFkkZr tks ekSf[kd c;ku er̀dk }kjk fn, x, Fks]

mls ys[kc) djus ds i'pkr~ izFke lwpuk fjiksVZ vijk/k varxZr /kkjk

307 Hkkjrh; naM lafgrk esa ntZ djrs gq, ;ksxsUnz dqekj] ,l-,p-vks- }kjk

vuqla/kku  Lo;a  ds  ftEes  fy;k  tkrk  gSA  bl  izdkj  ;g  Li"V

gS  fd  izkjEHk  esa  izn'kZ  ih-19]  tks  ekSf[kd  c;ku  e`rdk  }kjk

eUukyky] ,-,l-vkbZ- ds le{k fd, tkus ij mlds dFkuksa ds vk/kkj ij

gh izFke lwpuk fjiksVZ ntZ gksrh gSA rRi'pkr~ tc Jherh thtk dh

bykt  ds  nkSjku  e`R;q  gks  tkrh  gS]  rc  gh  mDr  izn'kZ  ih-19  dks

e`R;qdkfyd dFkuksa ds :i esa Lohdkj fd;k x;k gSA bl lanHkZ esa Hkh

ekuuh; mPpre U;k;ky; ds  Dharam Pal and Ors. v. State of

U.P.; 2008 (3) RLW 2575 (SC) ,oa Dayaram & Anr. v. State

of Madhya Pradesh; 2020 (1) Criminal 104 esa ikfjr fu.kZ;ksa ds

vuqlkj Hkh tgka izkjEHk esa dFku er̀d }kjk ntZ djok, tkus ds i'pkr~
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mldh e`R;q gks tkrh gS] rks ,sls dFku e`R;qdkfyd dFkuksa dh Js.kh esa

vkrs gSaA 

11- izn'kZ ih-19 e`rdk Jherh thtk }kjk tks dFku fd, x,

Fks]  os  eUukyky]  ,-,l-vkbZ-  }kjk  fy[ks  x,  Fks  vkSj  bu  dFkuksa  esa

e`rdk }kjk ceqdke lh-,p-lh- lsekjh esa bykt ds nkSjku ;g dFku fd,

x, Fks fd vkt fnukad 29-05-2017 dks eSa ?kj ij FkhA rHkh esjs ifr

xehjk eh.kk us eq>ls] esjs rhu yM+ds cPps cfPp;ka Fkh] ftudh ekSr dks

xbZ gSA ,d cPps dh gksyh ls iwoZ ekSr gks x;h Fkh] bl ckr dks ysdj

esjk rFkk esjs ifr xehjk ds chp >xM+k gks x;kA rc esjs ifr xehjk

us ?kj ls dsjkslhu dk fMCck ykdj esjs mij dsjkslhu mMs+y fn;k rFkk

ekfpl ls vkx tyk nhA esjs ifr xehjk }kjk esjs mij dsjksflu mM+sy

vkx tyk;h gS] ftlls eSa tyh gw¡A mDr dFku fnukad 29-05-2017 dks

3%20 ih-,e- ij eUukyky] ,-,l-vkbZ- }kjk ys[kc) fd, x, Fks vkSj

ih-MCY;q-22  eUukyky  us  Hkh  fopkj.k  U;k;ky;  ds  le{k  lk{;  ds

nkSjku  ;g  dgk  fd  mls  ?kVuk  dh  lwpuk  fnukad  29-05-2017  dks

Fkkukf/kdkjh ;ksxsUnz O;kl ds }kjk nh xbZ Fkh vkSj xokg us ;g Hkh dgk

fd og fnukad 29-05-2017 dks iqfyl Fkkuk lsekjh esa ,-,l-vkbZ- ds in

ij FkkA mlh fnu ,l-,p-vks- lkgc us mls crk;k fd lh-,p-lh- lsekjh

ls lwpuk feyh gS fd ,d vkSjr tyh gqbZ gkyr esa HkrhZ gSA bl lwpuk

ij  og]  jes'k  o  ljdkjh  thi  o pkyd ds  Fkkus  ls  jokuk  gksdj

lh-,p-lh- lsekjh igqapk] tgka Jherh thtk byktjr Fkh vkSj bl xokg

us ,e-vks- lkgc dks ;g rgjhj nh fd og c;ku nsus yk;d gS ;k ugha]

ftl ij ,e-vks-  ujsUnz  us  fyf[kr esa  c;ku yk;d gksuk crk;k FkkA

rRi'pkr~ mlus ,e-vks-  ujsUnz  th dh ekStwnxh esa  et:ck thtk ds

c;ku ys[kc) fd, vkSj Jherh thtk us vius c;kuksa esa crk;k fd&
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fnukad 29-05-2017 dks eSa ?kj ij Fkh] rHkh esjs ifr xehjk eh.kk us eq>ls

esjs rhu yM+ds o yM+fd;ka Fkh] ftudh ekSr gks xbZ gSA ,d cPps dh

ekSr gksyh ls iwoZ gks xbZ Fkh] bl ckr dks ysdj esjk o ifr xehjk ds

chp >xM+k gks x;k] rc esjs ifr xehjk us ?kj ls dsjkslhu dk fMCck

ykdj esjs mij mM+sy fn;k vkSj ekfpl dh rhyh tyk dj vkx yxk

nhA esjs ifr xehjk firk nksyk eh.kk] fuoklh cMkoyh Qyk Maxhyk us

esjs mij dsjkslhu mMsy vkx yxk eq>s tku ls ekjus dk iz;kl fd;k gS

ftlls eSa tyh gwaA esjk ihgj cksjh gSA bl xokg ds vuqlkj blds }kjk

c;ku ysus ds i'pkr~ Jherh thtk dks mn;iqj Hkh jsQj fd;k Fkk vkSj

bl us vfoyEc ?kVukLFky igqapdj igys ?kVukLFky dks lqjf{kr fd;k

Fkk] rRi'pkr~ iqfyl Fkkuk igqapdj ,l-,p-vks- ds le{k c;kuksa dks is'k

djus ij eqdnek ntZ gqvk FkkA xokg }kjk ;g Hkh Li"V fd;k x;k fd

Jherh thtk ds c;ku mlds dgs vuqlkj ,e-vks- lkgc dh mifLFkfr esa

ys[kc) fd, x, Fks] tks izn'kZ ih-19 gS] ftl ij ,Dl LFkku ij thtk

dh vaxwBk fu'kkuh gS o , ls ch LFkku ij mlds }kjk fn, x, dFku o

lh ls Mh mlds gLrk{kj gSaA izfrijh{k.k esa  Hkh Li"V fd;k fd og

lwpuk feyus ds ckn lh/ks vLirky x;k FkkA mlds }kjk MkWDVj ls

iwNus ij MkWDVj us crk;k fd mldk xys ls uhps dk iwjk fgLlk tyk

gqvk gSA xokg us ;g Hkh Lohdkj fd;k gS fd thtk psgjs ls tyh gqbZ

ugha FkhA xokg ds vuqlkj tc og thtk ds c;ku ys jgk Fkk] ogka

ij  ,e-vks-  lkgc  mifLFkr  Fks  vkSj  ogha  ij  c;ku  ysus  dk

mUgksaus ,aMkslZesaV yxk;kA xokg us ;g Hkh Lohdkj fd;k fd mlds }kjk

MkWDVj lkgc dks thtk c;ku nsus dh fLFkfr esa gS ;k ugha] og rgjhj

i=koyh ij miyC/k ugha gSA ;g Hkh Lohdkj fd;k fd tc c;ku fy,]

rc Jherh thtk byktjr gks vLirky esa FkhA ;g Hkh Lohdkj fd;k fd
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izn'kZ ih-19 thtk ds c;ku ij thtk dh vaxwBk fu'kkuh gS] ysfdu ;g

ugha crk ldrk fd mDr vaxwBk fu'kkuh fdl gkFk dh gSA mDr xokg

ds vuqlkj blds }kjk tc c;ku fy, tk jgs Fks] ml oDr e`rdk dk

bykt djus okyk esfMdy vkWfQlj MkWDVj ujsUnz Hkh ogka ekStwn Fkk]

ftudh mifLFkfr esa gh dFku ys[kc) fd, x, FksA ;|fi ;g ckr lgh

gS fd vfHkys[k ij e`rdk ds c;ku nsus dh lgh fLFkfr esa gksus ckcr

dksbZ izek.k i= ugha gS] ysfdu xokg ds vuqlkj blds }kjk er̀dk dk

bykt djus okys MkWDVj dh mifLFkfr esa gh dFku ys[kc) fd, x, Fks

vkSj  xokg dh  lk{; ds  vuqlkj  og cksyus  dh  fLFkfr  esa  Hkh  FkhA

ih-MCY;q-23 ujsUnz dqekj us Hkh viuh lk{; esa ;g dgk gS fd og fnukad

29-05-2017  lkeqnkf;d LokLF; dsUnz]  lsekjh  ij  ,e-vks-  ds  in ij

dk;Zjr FkkA ml fnu Jherh thtk iRuh xehjk] tkfr eh.kk] mez 25

o"kZ] ceqdke lh-,p-lh- lsekjh esa bykt ds nkSjku c;ku fn;k Fkk] ftlesa

mlus ;gh crk;k Fkk fd& esjs ifr fnukad 29-05-2017 dks] eSa ?kj ij

Fkh rHkh esjk ifr xehjk eh.kk us eq>ls] esjs rhu yM+ds o yM+fd;ka Fkh]

ftldh ekSr gks xbZ gS] ,d cPps dh ekSr gksyh ls iwoZ gks xbZ Fkh] bl

ckr dks ysdj esjk o ifr xehjk ds chp >xM+k gks x;k] rc esjs ifr

xehjk us ?kj ls dsjkslhu dk fMCck ykdj esjs mij mM+sy fn;k vkSj

ekfpl dh  rhyh  tyk  dj  vkx  yxk  nhA mDr  c;ku  ,-,l-vkbZ-

eUukyky us thtk ds dgs vuqlkj bldh mifLFkfr esa ys[kc) djok,

Fks] tks izn'kZ ih-19 gS] ftl ij , ls ch thtk ds dFku] ,Dl LFkku ij

thtk dh vaxw"B fu'kkuh gS o bZ ls ,Q mlds }kjk fd;k x;k i`"Bkadu

gS] th ls ,p mlds gLrk{kj e; lhy gSaA izfrijh{k.k esa Hkh xokg us

dgk fd thtk dk bykt lsekjh vLirky esa izFke ckj tc vLirky

yk;k x;k] rc mlds }kjk gh fd;k x;kA thtk dk 'kjhj djhc 92 ls
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95 izfr'kr ty x;k FkkA Jherh thtk bykt ds nkSjku djhc vk/ks

ls ,d ?kaVs dh chp esa #dh gksxhA thtk dks lsekjh vLirky esa ykus

rd o mls mn;iqj vLirky ds fy, jsQj djus rd thtk dk bykt

pkyw gh jgk Fkk vkSj mldh gkyr T;knk xaHkhj gksus ls mls mn;iqj

jsQj fd;k FkkA thtk us tc vLirky esa c;ku fn, Fks] og lacaf/kr

iqfyl ds }kjk fy[ks x, FksA ;g Lohdkj fd;k fd izn'kZ ih-19 thtk ds

c;ku ij vaxwBk fu'kkuh thtk dh gh gSA bl izdkj mi;qZDr nksuksa gh

xokgku ds dFkuksa  ls ;g Li"V gS fd tks dFku izn'kZ ih-19 er̀dk

Jherh thtk }kjk ih-MCY;q-22 eUukyky] ,-,l-vkbZ- ds le{k fd, x,

Fks] ml oDr bykt djus okyk MkWDVj ih-MCY;q-23 ujsUnz dqekj Hkh ogka

ekStwn Fkk  vkSj  blds  vuqlkj Hkh  c;ku ys[kc) djrs  le; Jherh

thtk }kjk tks  ckr dgh xbZ  Fkh]  mlh dks  gh lacaf/kr iqfyl }kjk

ys[kc) fd;k x;k Fkk vkSj bl ij tks vaxwBk fu'kkuh Fkh] og Hkh thtk

dh gh FkhA bl izdkj tc ih-MCY;q-22 eUukyky }kjk dFku ys[kc)

fd, tk jgs Fks] ml le; bykt djus okyk MkWDVj Hkh ogha ekStwn Fkk]

ftldh mifLFkfr esa Jherh thtk ds izn'kZ ih-19 dFku ys[kc) fd,

x, FksA bl fLFkfr esa ;g ugha ekuk tk ldrk fd e`rdk Jherh thtk

dFku djus dh lgh fLFkfr esa ugha gksA cfYd izn'kZ ih-19 ds bZ ls ,Q

Hkkx esa mifLFkr MkWDVj dk bl vk'k; dk i"̀Bkadu Hkh gS fd Jherh

thtk iRuh xehjk us mlds le{k iqfyl dks c;ku fn, gSaA rRi'pkr~

mifLFkr MkWDVj }kjk th ls ,p vius gLrk{kj e; lhy vafdr fd,

x, FksA mDr c;kuksa ds izkjEHk dh rhu ykbusa ;fn utnhd fy[kh xbZ

gS] rks blh vk/kkj ij gh bu dFkuksa ij lansg ugha fd;k tk ldrk]

fo'ks"kdj bl fLFkfr esa] tcfd izn'kZ ih-19 ,d gh O;fDr }kjk ys[kc)

fd, x, Fks vkSj bZ ls ,Q ,oa th ls ,p fgLls esa tks L;kgh dk varj
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gksuk  crk;k  x;k  gS]  og  Hkh  bl  dkj.k  ls  laHko  gS  fd  ftl

eUukyky] ,-,l-vkbZ- }kjk izn'kZ ih-19 c;ku ys[kc) fd, x, Fks] mlds

}kjk ftl isu dk iz;ksx fd;k x;k] mlds vykok nwljs isu dk gh

iz;ksx djrs gq, mifLFkr MkWDVj }kjk gh bZ ls ,Q dk i`"Bkadu ,oa th

ls  ,p  gLrk{kj  fd,  x,  FksA  mDr  nksuksa  gh  fLFkfr  vyx&vyx

O;fDr;ksa ds gkFk dh gS vkSj isu dk iz;ksx Hkh vyx&vyx gqvk] bl

dkj.k ls L;kgh esa varj vkuk laHko Hkh FkkA

12- ih-MCY;q-22 eUukyky ,oa ih-MCY;q-23 ujsUnz dqekj }kjk tks

dFku fopkj.k U;k;ky; ds le{k djrs gq, izn'kZ ih-19 dks mlh vuq:i

izekf.kr  djok;k  x;k  Fkk]  bl  lanHkZ  esa  ,d  vkSj  egRoiw.kZ  xokg

vfHk;kstu i{k dh vksj ls ih-MCY;q-11 fodkl dks Hkh is'k fd;k x;k gSA

;g og O;fDr gS] tks fd ?kVuk ds fnu vLirky dh ,Ecqysal esa pkyd

ds in ij FkkA blus  Hkh  lk{; ds  nkSjku ;g dgk fd og fnukad

29-05-2017 dks ,Ecqysal pkyd ds in ij dk;Zjr FkkA ml fnu fu;a=.k

d{k ls  mlds  ikl Qksu vk;k Fkk  vkSj  crk;k x;k Fkk  fd Maxhyk

fyeMh esa dksbZ vkSjr ty xbZ gS] ftls lh-,p-lh- lsekjh ykuk gS] rks

og  2%58  ih-,e-  ij  ,Ecqysal  ysdj  jokuk  gqvk  rFkk  mldks  ykdj

vLirky esa HkrhZ djok;k FkkA blh fnu okil 05%25 ih-,e- ij mn;iqj

jsQj ds fy, mlds ikl eSlst vk;k rks og vkgr thtk ckbZ iRuh

xehjk dks ysdj mn;iqj vLirky ds fy, jokuk gqvk] ftldks ogka ij

HkrhZ djokdj okil jokuk gqvkA vkgr xkM+h esa fpYykdj dg jgh Fkh

fd mlds  ifr us  mls  dsjkslhu Mkydj tyk fn;k  gS]  mls  tYnh

vLirky ys tkvks]  ugha  rks  og ej tk,xhA bl xokg us lk{; ds

nkSjku ,Ecqysal ds fjdkWMZ dk jftLVj Hkh is'k fd;k Fkk] tks izn'kZ ih-13

vly gksdj mldh QksVks izfr izn'kZ ih-13&, gksuk crk;k vkSj ;g Hkh
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crk;k fd vly jftLVj izn'kZ ih-13 ds ebZ] 2017 ds fooj.k ds Øekad

122 ds , ls ch o lh ls Mh Hkkx ij vkgr dk ?kj ls lsekjh vLirky

o lsekjh ls mn;iqj ys tkus dk fooj.k rFkk bZ ls ,Q Hkkx ij mn;iqj

lkekU; vLirky ds fpfdRld ds gLrk{kj e; eksgj gSa rFkk th ls ,p

Hkkx  esa  mlds  gLrk{kj  gSaA  izfrijh{k.k  esa  Hkh  lk{;  nh  gS  fd

mls ,Ecqysal pykrs gq, lkr lky gks pqds gSaA ;g NksVh ,Ecqysal 104

FkhA tc os vLirky jokuk gq, rks vkgr thtk ds lkFk rhu&pkj yksx

vk, Fks] ftuesa ls ,d&nks efgyk,a FkhaA lsekjh vLirky esa vkgr thtk

djhc ,d ?kaVs rd jghA mlds iqfyl c;ku mlus iqfyl ds iwNus ij

crk, FksA vkgr thtk ds lkFk dkSu&dkSu yksx Fks] og fdlh dk uke

ugha tkurk gSA bl izdkj ih-MCY;q-22 eUukyky o ih-MCY;q-23 ujsUnz

dqekj us tks lk{; nh gS] mldk leFkZu ih-MCY;q-11 fodkl ds dFkuksa

ls Hkh gksrk gS] tks fd rRdkyhu le; esa ,Ecqysal dk pkyd Fkk vkSj

loZizFke bfRryk feyus ij blh ds }kjk gh er̀dk dks ?kVukLFky ls

lh-,p-lh- lsekjh ykdj HkrhZ djk;k x;k] rRi'pkr~ mls mn;iqj jsQj

djus ij blh us gh e`rdk dks mn;qij ys tkdj HkrhZ djok;k FkkA bl

ckcr xokg }kjk vly jftLVj Hkh U;k;ky; ds le{k is'k fd;k x;k

Fkk] ftl ij Hkh lansg ugha fd;k tk ldrk gSA lkFk gh xokg dh lk{;

ds  vuqlkj  ftl le; og ,Ecqysal  esa  Fkk]  rc Hkh  er̀dk  us  vius

ifr }kjk dsjkslhu Mkydj tykus ds dFku fd, FksA bl izdj.k esa

vfHk;kstu i{k dh vksj ls is'k fd, x, xokgksa esa ls tks i{knzksgh jgs gSa]

muls Hkh izfrijh{k.k ds nkSjku vihykFkhZ ds ;ksX; vf/koDrk }kjk ;g

dgyok;k x;k gS fd ftl oDr e`rdk ?kj ij tyh Fkh] rc og cksyus

dh fLFkfr esa ugha Fkh vkSj blh dkj.k ls gh mudk dguk gS fd izn'kZ

ih-19 dFku djrs le; Hkh og c;ku nsus dh fLFkfr esa ugha Fkh] D;ksafd
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og yxHkx 90 ls 95 izfr'kr rd tyh gqbZ voLFkk esa FkhA ysfdu bl

lanHkZ esa tc vuqla/kku vf/kdkjh ih-MCY;q-28 ;ksxsUnz ls izfrijh{k.k ds

nkSjku lq>ko esa tks iz'u iwNs x, Fks] mlds mRrj esa xokg us dgk fd&

Þ;g dguk lgh gS fd eUukyky th us mlh fnu 3%30 cts e`rdk thtk

ds c;ku ys[kc) fd, Fks vkSj bl xokg ds vuqlkj bykt djus okys

fpfdRld ujsUnz  'kekZ  ds  Hkh  /kkjk  161 naM izfØ;k lafgrk esa  c;ku

ys[kc) fd, FksAß bl izdkj ih-MCY;q-28 vuqla/kku vf/kdkjh ;ksxsUnz ls

lq>ko esa tks iz'u iwNk x;k] mls lgh crkrs gq, gh xokg us dgk fd

mlh fnu eUukyky th }kjk er̀dk thtk ds c;ku ys[kc) fd, x,

FksA vr% bl fLFkfr esa Hkh tks e`rdk ds c;ku nsus dh lgh fLFkfr esa

ugha gksus ckcr vihykFkhZ ds ;ksX; vf/koDrk }kjk rdZ fn, x, gSa] og

Lohdkj fd, tkus ;ksX; ugha gS vkSj oSls Hkh ek= dFku djus okyh

efgyk ds 90 ls 95 izfr'kr tyh gksus dh fLFkfr ds vk/kkj ij gh ;g

ugha ekuk tk ldrk fd og c;ku nsus dh lgh fLFkfr esa ugha jgh gksA

blh lanHkZ esa  ekuuh; mPpre U;k;ky; ds gh fu.kZ;  Purshottam

Chopra (Supra) esa ;gh dgk x;k gS fd ek= dFku djus okys ds

100 izfr'kr tys gksus ds vk/kkj ij gh ;g ugha ekuk tk ldrk fd og

c;ku nsus dh fLFkfr esa ugha FkkA 

13- blh  izdkj  ekuuh;  mPpre  U;k;ky;  ds  gh  fu.kZ;

Pawan Kumar v. State of H.P.; Criminal Appeal No. 775 of

2017 esa  Hkh e`rdk }kjk vius Åij dsjkslhu Mkydj vkx yxkdj

vkRegR;k dj yh xbZ FkhA e`R;q iwoZ c;ku esa mlus blds fy, vfHk;qDr

dks ftEEsnkj crk;k FkkA ekSf[kd e`R;qdkfyd dFku dks dkaLVscy }kjk

MkWDVj dh mifLFkfr esa ys[kc) fd;k x;k FkkA tcfd mlds c;ku nsus

dh lgh fLFkfr esa gksus dk izek.k&i= Hkh ugha FkkA mDr fu.kZ; esa ;g
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Hkh dgk x;k Fkk fd 80 izfr'kr tys gksus ds gh vk/kkj ij ;g ugha eku

ldrs fd og c;ku nsus dh fLFkfr esa u gksA e`rdk ds c;ku fd vU;

lk{; ls iqf"V gksus ij os lgh gksrs gSa ,oa bls utjvankt ugha fd;k tk

ldrkA  blh  izdkj  ekuuh;  mPpre  U;k;ky;  }kjk  vius  fu.kZ;

Bhagwan  v.  State  of  Maharashtra  through  Secretary

Home, Mumbai; AIR 2019 SUPREME COURT 4170 esa Hkh ;g

dgk x;k gS fd eR̀;qdkfyd dFku esa vkgr dk 'kjhj 92 izfr'kr tyk

gqvk Fkk] ,slh fLFkfr esa Hkh ;g ugha dg ldrs fd og c;ku nsus dh

lgh  fLFkfr  esa  ugha  gks]  lkFk  gh  ,sls  dFku  fo'okl ;ksX;  gksus  ls

nks"kflf) Hkh dh xbZ FkhA bl izdkj mi;qZDr laiw.kZ lk{; dh fLFkfr dks

ns[krs gq, ;g ugha ekuk tk ldrk fd dFku djus okyh Jherh thtk

izn'kZ ih-19 c;ku nsrs oDr vius c;ku nsus dh lgh fLFkfr esa ugha gksA 

14- bl izdj.k esa ?kfVr gqbZ ?kVuk ds vuqlkj rks ;g Lohd`r

fLFkfr gS fd ?kVuk vihykFkhZ ds ?kj ds vanj ?kfVr gqbZ FkhA bl fLFkfr

esa mlds fy, ;g vko';d Fkk fd mu ifjfLFkfr;ksa dk mYys[k fd;k

tkrk] ftu ifjfLFkfr;ksa dh otg ls ?kVuk ?kfVr gqbZ FkhA vihykFkhZ us

vius c;ku varxZr /kkjk 313 naM izfØ;k lafgrk esa fuEu ckr dgh gS %&

ÞeSa  funksZ"k  gwaA  >wBk  Qalk;k  x;k  gwaA  eSa  ikapoh  rd
i<+k&fy[kk gwaA eSaus thtk ds Åij dsjkslhu ugha Mkyk] u
vkx yxkbZ]  Lo;a  dgk thtk ls  esjh  'kknh  ?kVuk ds
djhc 2&3 o"kZ iwoZ gqbZ FkhA thtk dks igys Hkh Hkko vkrs
FksA igys Hkh thtk us Hkko vkrs gq, tyrk gqvk fn;k
¼nhid½ idM+ fy;k FkkA esjh lklq eka chekj Fkh rks thtk
2-2½ o"kZ ls llqjky esa jg jgh Fkh] ogka Hkh mlus Hkko
vkrs gq, nhid dks idM+ fy;k FkkA ?kVuk ds le; eSa
[ksr esa FkkA eq>s fpYykus dh vkokt vkbZ rks eSa ?kj ij
vk;kA thtk dks jksVh cukrs le; Hkko vk x,] blfy,
pwYgs dh vkx ls mlds diM+ksa esa vkx yx xbZ vkSj og
ty xbZA eSaus cq>kus dk iz;kl fd;k rks esjs gkFk iSj Hkh
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ty x,A fQj esjs firkth vkSj gketh] ykyh vkSj >weyh
vkSj eksgu vk,A ogka ls thtk dks vLirky ys x,Aß

bl izdkj vihykFkhZ  }kjk tks  Li"Vhdj.k fn;k x;k gS]  mlds

vuqlkj mlus Lo;a dks ?kVuk ds oDr [ksr ij gksuk crk;k gS vkSj ;g

dgk gS fd er̀dk ds Hkko vkrs Fks vkSj jksVh cukrs le; Hkko vk tkus

ls pwYgs dh vkx ls mlds diM+ksa esa vkx yx xbZ Fkh] fQj fpYykus dh

vkokt lqudj gh og ?kj ij vk;k FkkA rRi'pkr~ vkx cq>kus dk iz;kl

djus  ij mlds  Hkh  gkFk  o iSj  ty x, FksA  mDr tks  Li"Vhdj.k

vihykFkhZ }kjk fn;k x;k gS] og mlh vuq:i vfHkys[k ij vkbZ lk{; ls

izekf.kr gksuk  ugha  ik;k  tkrk  gS]  D;ksafd bl izdj.k  esa  vfHk;kstu

i{k }kjk gh is'k fd, x, xokgku esa ls ih-MCY;q-09 ykyh] ih-MCY;q-10

>kseyh i{knzksgh jgs FksA ysfdu vihykFkhZ ds vf/koDrk dh vksj ls buls

izfrijh{k.k djrs le; nksuksa gh xokgksa }kjk ;g dgk x;k fd e`rdk

Jherh thtk ds Hkko vkrs Fks vkSj ?kVuk ds le; Hkh thtk ds gkFk esa

tyrk gqvk nhid Fkk vkSj nhid dh ykS ls gh mlds diM+ksa ij vkx

yx xbZ FkhA tcfd vihykFkhZ  us vius dFku varxZr /kkjk 313 naM

izfØ;k lafgrk esa pwYgs dh vkx ls e`rdk ds diM+ksa esa vkx yx tkuk

crk;k gSA ;g Lohdr̀ fLFkfr gS fd vfHk;kstu i{k dh vksj ls is'k fd,

xokgksa  esa  Øe'k%  ih-MCY;q-04  gketh]  ih-MCY;q-09  ykyh]  ih-MCY;q-10

>kseyh] ih-MCY;q-12 eksgu] ih-MCY;q-14 gwjth] ih-MCY;q-15 ukuwjke mQZ

ukukyky]  ih-MCy;q-17  bUnzk  o  ih-MCY;q-20  Hksjk  i{knzksgh  jgs  gSa  vkSj

i{knzksgh gksus ds i'pkr~ vihykFkhZ ds ;ksX; vf/koDrk dh vksj ls buls

izfrijh{k.k esa ;g rks dgyok fn;k fd e`rdk thtk dks Hkko vkrs Fks

vkSj og vkx ysdj nkSM+h Fkh] ftlls diM+ksa esa vkx yx xbZ] tcfd ;g

Hkh  Lohd`r fLFkfr gS  fd bl izdj.k  esa  dksbZ  izR;{kn'khZ  xokg ugha

FkkA ,slh fLFkfr esa ftl izdkj ds dFku i{knzksgh xokgku }kjk fd, x,
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gSa] os mlh vuq:i Lohdr̀ fd, tkus ;ksX; ugha gSA lkFk gh mDr lHkh

i{knzksgh xokgku us ;g Hkh ugha dgk fd ml oDr ekSds ij vihykFkhZ

xehjk Hkh ekStwn gks vkSj ftlds }kjk e`rdk dh vkx dks cq>kus dk

iz;kl fd;k x;k FkkA bl lanHkZ esa Hkh izn'kZ ih-02] tks fd vihykFkhZ dh

fxj¶rkjh dh QnZ gS] mlesa Hkh bl ckr dks ysdj mYys[k vk;k gS fd&

ÞvfHk;qDr ds crk;s vuqlkj viuh iRuh thtk tyrh gqbZ vfHk;qDr dh

rjQ vkus ls vfHk;qDr }kjk nkfgus ikao ls ykr ekjus ls ikao ds uhps

ls ryok FkksM+k lk tyk gqvkAß bl izdkj izn'kZ ih-02 QnZ fxj¶rkjh esa

tks mDr rF; ntZ fd, x, Fks] bl lanHkZ esa vuqla/kku vf/kdkjh dh

lk{; esa Hkh dksbZ ckr ugha vkbZ gSA mDr nLrkost izn'kZ ih-02 ds lanHkZ

esa dksbZ fookn Hkh ugha fd;k x;k gSA bl izdkj mDr QnZ esa mYysf[kr

fLFkfr ls ;g Li"V gS fd ?kVuk ds le; Lo;a vihykFkhZ vius ?kj ij

gh ekStwn Fkk vkSj tc mldh iRuh thtk fpYykrs gq, mldh rjQ vkbZ

rks mlds }kjk nkfgus iSj ls ykr ekjus ds dkj.k iSj ds uhps ls ryok

FkksM+k lk ty x;k FkkA ysfdu bl QnZ esa bl ckr dk dksbZ mYys[k

ugha Fkk fd vihykFkhZ dk gkFk Hkh tyh gqbZ voLFkk esa FkkA mi;qZDr rF;

ls ;g ekuk tk ldrk gS fd ;fn vihykFkhZ  }kjk tyrh gqbZ viuh

iRuh dks  cpkus dk iz;kl fd;k tkrk rks  mlds gkFk vo'; tyrs]

ysfdu tgka iSj ls e`rdk dks ykr ekjh xbZ Fkh] rc iSj ds uhps dk

ryok tyk gqvk  gksus  dh  voLFkk  esa  ;g ugha  ekuk tk ldrk fd

vihykFkhZ }kjk viuh iRuh dks tyrs gq, cpkus dk iz;kl fd;k x;k

gksA lkekU;r% iSj ds  uhps  dk ryok Hkh rHkh tyuk laHko Fkk  tc

tyrh gqbZ efgyk ds ykr ekjh xbZ FkhA bl izdkj vihykFkhZ dh vksj ls

vius dFku varxZr /kkjk 313 naM izfØ;k lafgrk esa tks Li"Vhdj.k fn;k
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x;k gS] og lk{; dh mi;qZDr fLFkfr esa mlh vuq:i lgh ugha ik;k

tkrk gSA 

15- vuqla/kku  vf/kdkjh  ih-MCY;q-28  ;ksxsUnz  ds  vuqlkj

blds }kjk vuqla/kku ds nkSjku gh tc er̀dk dh e`R;q gks xbZ Fkh] rks

izdj.k esa vijk/k varxZr /kkjk 302] 304ch Hkkjrh; naM lafgrk dk Hkh

tksM+k x;k Fkk vkSj vuqla/kku ds nkSjku gh blds }kjk ?kVukLFky ij

igqapdj ogka dk uD'kkekSdk vkSj gkykr ekSdk cukrs gq, ekSds ls gh

e`rdk ds tys gq, diM+s] feV~Vh] IykfLVd dh dsjkslhu dh cksry Hkh

tCr dh xbZ FkhA bl laca/k esa ih-MCY;q-02 euth us izn'kZ ih-02 QnZ

gkykr ekSdk ds lanHkZ esa lk{; nh gSA ih-MCY;q-03 ukFkw us Hkh QnZ tCrh

izn'kZ ih-03 ,oa ih-04] tks fd tys gq, diM+s o daVªksy feV~Vh gS] bl

lanHkZ  esa  lk{; nh gSA ih-MCY;q-13 eaxyk us  Hkh  QnZ  tCrh IykfLVd

cksry izn'kZ  ih-04 ckcr vius  dFku fd, gSaA ih-MCY;q-06 xkSre ds

vuqlkj Hkh QnZ tCrh ekfpl dh fMCch izn'kZ ih-09 vkSj ?kVukLFky dk

uD'kk  ekSdk izn'kZ  ih-10 ij , ls  ch vius  gLrk{kj gksuk dgk gSA

ih-MCY;q-08  Hkhek  Hkh  QnZ  tCrh  ekfpl  dh  fMCch  izn'kZ

ih-09 ,oa ?kVukLFky dk uD'kk ekSdk izn'kZ ih-10 ij lh ls Mh vius

gLrk{kj gksuk dFku djrk gSA ih-MCY;q-13 eaxyk Hkh QnZ tCrh dsjkslhu

dh IykfLVd dh cksry izn'kZ ih-04 ij viuh vaxwBk fu'kkuh gksuk dFku

djrk gSA ih-MCY;q-16 dUgS;kyky us Hkh gkykr ekSdk ?kVukLFky izn'kZ

ih-02 ij lh ls Mh gLrk{kj crk, gSaA blh lanHkZ esa ih-MCY;q-18 eqds'k

us Hkh izn'kZ ih-09 QnZ tCrh ekfpl dh fMCch ,oa ?kVukLFky dk uD'kk

ekSdk izn'kZ ih-10 ij bZ ls ,Q vius gLrk{kj gksuk dFku fd;k gSA

mDr rF;ksa  dh iqf"V Lo;a vuqla/kku vf/kdkjh ih-MCY;q-28 ;ksxsUnz dh

lk{; ls Hkh gqbZ gSA ih-MCY;q-28 ;ksxsUnz ls] izn'kZ ih-02 gkykr ekSdk ,oa
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izn'kZ ih-10 ?kVukLFky dk uD'kk ekSdk o gkykr ekSdk esa fLFkfr fHkUu

gksus ds laca/k esa Hkh izfrijh{k.k ds nkSjku iz'u iwNs x, Fks] ijUrq lk{;

ls ;g Li"V Fkk fd tc loZizFke ih-MCY;q-22 eUukyky us izn'kZ ih-19

dFku  ys[kc)  fd,  Fks]  mlds  i'pkr~  og  rqjUr  igys  ?kVukLFky

igqapdj mls lqjf{kr djrk gSA bl izdkj izn'kZ ih-02 gkykr ekSdk esa

laiw.kZ fLFkfr dk [kqyklk ugha gks ldrk Fkk] cfYd ;g dsoy ml LFky

dks lqjf{kr j[kus ds rF; dks Li"V djrk gSA blds i'pkr~ tc izFke

lwpuk fjiksVZ ntZ gksrh gS] rc ih-MCY;q-28 ;ksxsUnz dh lk{; ds vuqlkj

mlds }kjk iqu% ekSds ij tkdj laiw.kZ fLFkfr dk mYys[k djrs gq, gh

uD'kk ekSdk cuk;k tkrk gSA ml oDr tks fLFkfr ekSds ij Fkh] mldk

mYys[k djrs gq, i`Fkd ls tCrh dh dk;Zokgh Hkh dh tkrh gSA  izn'kZ

ih-03 ds vuqlkj Hkh ekSds ij tks jk[kuqek e`rdk ds 'kjhj ds igus gq,

diM+s tys gq, Fks] mudks otg lcwr diM+s dh FkSyh esa Mkydj ekdZ bZ

vafdr fd;k x;k Fkk vkSj izn'kZ  ih-04 ds vuqlkj Hkh ?kVukLFky ls

feV~Vh ds lsaiy Hkh fy, x, Fks] ftudks lwa?kus ij dsjkslhu dh cncw Hkh

vk jgh FkhA bl izdkj ekSds dh feV~Vh ls lsaiy Hkh ysdj lhycan djrs

gq, mu ij ekdZ *lh^ ls ^Mh* vafdr fd;k x;k FkkA izn'kZ ih-04 ds

vuqlkj Hkh ekSds ij tks dsjkslhu Hkjus dh ,d IykfLVd dh cksry Fkh]

mlesa FkksM+k lk dsjkslhu Hkh Fkk] ftls lwa?kus ij dsjkslhu dh cncw vk

jgh Fkh] bls Hkh ,d FkSyh esa Mkydj ekdZ ^ch* vafdr fd;k x;k FkkA

izn'kZ ih-09 ds vuqlkj Hkh ekSds ls ,d ekfpl dh fMCch Hkh dCts esa

ysdj lhycan djrs gq, ekdZ ^,* vafdr fd;k x;k Fkk vkSj mi;qZDr

laiw.kZ otg lcwr eky[kkuk esa tek gksus ij ijh{k.k gsrq fof/k foKku

iz;ksx'kkyk Hksts tkus ds i'pkr~ tks fjiksVZ izn'kZ ih-30 izkIr gqbZ] mlds

vuqlkj fuEu jk; vkbZ Fkh %&
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"On the Instrumental analysis :-

(1) Presence  of  some  residual  inflammable

petroleum  hydrocarbon  fractions  were

detected  in  the  extract  of  the  exhibit  A/1

(Packet  marked  A)  and  C/1  (Packet

marked C)

(2) Presence  of  inflammable  petroleum

hydrocarbon  fractions  in  kerosene  range

were detected in the liquid sample contained

in the exhibit B/1 (Packet marked B).

(3) Presence  of  some  residual  inflammable

petroleum hydrocarbon fractions in kerosene

range  were  detected  in  the  extract  of  the

exhibit E/1 (Packet marked E). "

bl izdkj ftl izdj.k dh ?kVuk e`rdk Jherh thtk }kjk izn'kZ

ih-19 c;kuksa esa crkbZ xbZ Fkh] ftlesa mlus vius ifr ds }kjk dsjkslhu

Mkydj ekfpl ls vkx yxkuk dFku fd;k Fkk] rRi'pkr~ ?kVukLFky ls

tks  otg lcwr  tCr fd, x,]  mUgsa  tc ijh{k.k  gsrq  fof/k  foKku

iz;ksx'kkyk Hkstk x;k] rks ogka ls izkIr fjiksVZ esa  of.kZr mDr jk; ls

Hkh ?kVuk dh iqf"V gksrh gSA 

16- ih-MCY;q-11 fodkl o ih-MCY;q-23 ujsUnz dqekj dh lk{; ds

vuqlkj loZizFke lwpuk feyus ij tc ih-MCY;q-11 fodkl e`rdk Jherh

thtk dks ,Ecqysal ls ysdj vkrk gS] rc Hkh Jherh thtk us jkLrs esa

fpYykrs gq, vius ifr }kjk ml ij dsjkslhu Mkydj tyk nsus  ds

dFku fd, Fks vkSj ml oDr ;g xokg e`rdk dks lh-,p-lh- lsekjh

ysdj Hkh vkrk gS] ml oDr tks ekSf[kd :i ls blus Jherh thtk }kjk

dFku fd, x, Fks] mls lqurs gq,] vuqla/kku ds nkSjku Hkh dFku djrs

gq,  fopkj.k  U;k;ky; ds  le{k  Hkh  dFku djrk gSA  blh izdkj ls

ih-MCY;q-23 MkWDVj ujsUnz] tks fd rRdkyhu le; esa lh-,p-lh- lsekjh esa
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esfMdy vkWfQlj gksdj e`rdk Jherh thtk dk bykt dj jgk gksrk

gSA  blh dh gh  mifLFkfr  esa  ih-MCY;q-22  eUukyky]  ,-,l-vkbZ-  }kjk

Jherh thtk ds c;ku Hkh fy, tkrs gSa vkSj tks dFku mlds }kjk fd,

tkrs gSa] ogh ckr ih-MCY;q-23 ujsUnz Hkh lqu jgk gksrk gS vkSj ;gh dFku

mlds }kjk fopkj.k U;k;ky; ds le{k Hkh fd, x, FksA bl izdkj

ih-MCY;q-11 fodkl o ih-MCY;q-23 ujsUnz ds le{k tks ekSf[kd :i ls

dFku fd, x, Fks] os dFku ekSf[kd e`R;qdkfyd dFkuksa dh Js.kh esa Hkh

vkrs gSaA lk{; ls ;g fLFkfr Hkh vfHkys[k ij ugha vkbZ gS fd e`rdk

Jherh thtk ds vLirky esa bykt ds nkSjku mlds ihgj i{k ls dksbZ

O;fDr ekStwn jgk gks] ftlls bl ckr dh laHkkouk jgh gks fd er̀dk dks

lh[kk;k tkdj mlds ifr ds fo#) xyr c;ku fnyk, x, FksA cfYd

bl izdj.k  esa  rks  e`rdk  ds  ihgj  i{k  ds  xokgksa  esa  ls  vfHk;kstu

i{k }kjk Øe'k% ih-MCY;q-18 eqds'k ,oa ih-MCY;q-19 xkSre dks is'k fd;k

x;k gS vkSj bu nksuksa  gh xokgksa  dh lk{; ds vuqlkj e`rdk Jherh

thtk fj'rs esa mudh cgu yxrh Fkh vkSj mDr nksuksa gh xokg viuh

lk{; esa ;g dgrs gSa fd e`rdk ds iwoZ esa nks ckj xHkZ fxj x;k Fkk] bl

ckr dks  ysdj ifr&iRuh ds  chp dgklquh  gksrh  jgrh Fkh  vkSj  bu

xokgksa us LokHkkfod :i ls ;g Hkh ckr dgh gS fd xehjk o Jherh

thtk  vkil esa  izseiwoZd jgrs  FksA  bl izdkj  ,slk  Hkh  ugha  gS  fd

ih-MCY;q-18 eqds'k o ih-MCY;q-19 xkSre us viuh lk{; esa c<+k p<+kdj

dFku fd, gksa] cfYd bu xokgksa ds dFkuksa ls ;g fLFkfr Hkh Li"V gksrh

gS fd e`rdk ds cPps ugha jgus dh ckr dks ysdj mldh vius ifr ls

dgklquh gksrh jgrh Fkh] tSlk fd vfHkys[k ij vkbZ vU; xokgksa  dh

lk{; ls Hkh Li"V gksrk gS vkSj ;gh dkj.k er̀dk }kjk vius dFku izn'kZ

ih-19 esa  Hkh  crk;k x;k gSA blds vfrfjDr Hkh ih-MCY;q-11 fodkl]
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ih-MCY;q-23  ujsUnz  ,oa  Lo;a  dFku  ys[kc)  djus  okyk  ih-MCY;q-22

eUukyky e`rdk Jherh thtk ds fy, vutku O;fDr Fks vkSj bu xokgksa

ls e`rdk dh dksbZ  fj'rsnkjh Hkh ugha Fkh vkSj ;s rhuksa  e`rdk Jherh

thtk dks iwoZ ls tkurs Hkh ugha FksA bl izdkj tgka er̀dk ds ihgj i{k

dk Hkh dksbZ O;fDr ?kVukLFky ij ugha Fkk vkSj tc og bykt ds nkSjku

loZizFke lh-,p-lh- lsekjh esa Fkh] ogka Hkh ihgj i{k dk dksbZ O;fDr ugha

Fkk vkSj dFku ys[kc) djus okyk ,oa mifLFkr MkWDVj Hkh mlds fy,

vutku FksA bl fLFkfr esa er̀dk }kjk tks izn'kZ ih-19 dFku fd, x,]

ml ij vfo'okl ugha fd;k tk ldrkA cfYd bl izdj.k esa rks lk{;

ls ;g fLFkfr Hkh Li"V gqbZ gS fd ih-MCY;q-22 eUukyky }kjk e`rdk ds

c;ku ysrs le; bykt djus okys fpfdRld ih-MCY;q-23 ujsUnz Hkh ogka

mifLFkr Fkk] ftlds lqurs gq, izn'kZ ih-19 dFku ys[kc) fd, x, Fks

vkSj izn'kZ ih-19 ij Hkh mifLFkr MkWDVj }kjk bZ ls ,Q viuk i`"Bkadu

djrs gq, th ls ,p lhy lfgr gLrk{kj Hkh fd, x, FksA bl lanHkZ esa

ekuuh; mPpre U;k;ky; ds fu.kZ; Tanua Rabidas Vs. State of

Assam; AIR 2014 SC 3769 esa  Hkh vfHk;qDrx.k ij dsjkslhu ls

tykus dk vkjksi vijk/k varxZr /kkjk 302] 326] 34 Hkkjrh; naM lafgrk

ds rgr Fkk] ftlesa fopkj.k U;k;ky; }kjk dh xbZ nks"kflf) ds fo#)

mPp U;k;ky; esa vihy djus ij bldh iqf"V fd, tkus ij ekuuh;

mPpre U;k;ky; }kjk mDr fu"d"kZ dks lgh Bgjk;k x;k FkkA mDr

fu.kZ; ds iSjk la[;k 14 o 17 esa Hkh fuEu fLFkfr Li"V dh xbZ gS %& 

"14. We do not find any force in the submission

made  by  Mr.  Goswami.  Indisputedly,  PW-6  Dr.

Langkumer and PW-7 Nabanita  Barauh came in

contact  with  the  victim  only  when  she  was

brought  to  the  hospital  for  treatment.  There  is

nothing  on  record  to  show that  the  victim was
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known to them. Further, they are not related to

the victim nor they are interested witnesses.

17.  Moreover  on  careful  scrutiny,  the  Sessions

Court was fully satisfied that the evidence of PW-

6 Dr. Langkumer is true and there is no evidence

to  the  contrary  that  any  effort  was  made  by

anyone to induce the deceased to make the false

statement. Further absence of smell of kerosene

oil in the hair of the deceased sent for chemical

examination  does  not  render  the  dying

declaration doubtful and unbelievable as held by

this  Court  in  the  case of  State  of  Rajasthan v.

Kishore: (1996) 8 SCC 217."

17- vuqla/kku vf/kdkjh  ih-MCY;q-28 ;ksxsUnz  ds  izfrijh{k.k  ds

nkSjku vihykFkhZ ds ;ksX; vf/koDrk dh vksj ls izFke lwpuk fjiksVZ ntZ

gksus ds i'pkr~ mldh izfr lacaf/kr U;k;ky; esa foyEc ls izsf"kr fd,

tkus ds laca/k esa Hkh iz'u iwNs x, FksA ;|fi bl vihy dh cgl ds

nkSjku bl ckcr dksbZ vkifRr ugha dh xbZ gS] ysfdu ih-MCY;q-28 ;ksxsUnz

ls izfrijh{k.k ds nkSjku izFke lwpuk fjiksVZ dh izfr lacaf/kr U;k;ky;

dks foyEc ls izsf"kr fd, tkus ds vk/kkj ij Hkh izdj.k esa lansg O;Dr

fd;k x;k Fkk vkSj bl ckcr Hkh ih-MCY;q-28 ;ksxsUnz us izfrijh{k.k ds

nkSjku  bl ckr dks  lgh  crk;k  fd pkd ,Q-vkbZ-vkj-  izn'kZ  ih-26

U;k;ky; esa fnukad 31-05-2017 dks 8%15 ,-,e- ij igqaphA Lo;a dgk fd

mlus fnukad 29-05-2017 dks fMLiSp dj nh FkhA mldh tkudkjh esa

ugha gS fd ,Q-vkbZ-vkj- nsjh ls igqapus ij U;k;ky; us mls uksfVl

fn;k  gks]  ftldk mlus  tokc fn;k  gksA  i=koyh ij U;k;ky; dk

uksfVl izn'kZ Mh-01 o tokc izn'kZ Mh-02 ns[kdj dgk fd U;k;ky; }kjk

uksfVl fn;k  x;k  Fkk]  ftldk  tokc  mlus  izn'kZ  Mh-02  fn;k  FkkA

xokg }kjk  tks  izFke lwpuk  fjiksVZ  ntZ  gksus  ds  nwljs  fnu lacaf/kr
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U;k;ky; dks mldh udy igqapkus ds laca/k esa dFku fd, x, Fks] bl

ckcr Hkh izn'kZ ih-26 ipkZ pkd ,Q-vkbZ-vkj- ds voyksdu ls Hkh ;g

ik;k tkrk gS fd lacaf/kr U;k;ky; dks izsf"kr djus ds laca/k esa fMLiSp

uacj 1607&11@29-05-2017  dk  mYys[k  gS  vkSj  U;k;ky; esa  fnukad

31-03-2017  dks  le;  8%15  ,-,e-  ij  igqapus  dk  lacaf/kr  U;kf;d

eftLVªsV dk i`"Bkadu gSA bl izdkj ;g Li"V Fkk fd izn'kZ ih-19 c;ku

ds vk/kkj ij 'kke ds le; izFke lwpuk fjiksVZ ntZ gksrh gS] ftldks

mlh  fnu  fMLiSp  djus  ds  i'pkr~  ;g  ,d  fnu  i'pkr~  fnukad

31-05-2017  dks  lacaf/kr  U;k;ky; esa  igqaprh  gS  vkSj  fo}ku fopkj.k

U;k;ky; }kjk bl ij Li"Vhdj.k ysus ds i'pkr~ gh larq"V gksus dh

otg ls gh vius }kjk fn, x, fu.kZ; esa ek= blh dks gh vfHk;kstu

i{k ds fo#) ugha ekuk gS vkSj oSls Hkh bl laca/k esa ekuuh; mPpre

U;k;ky; ds gh fu.kZ;  Bijoy Singh & Anr vs State Of Bihar;

AIR 2002 SC 1949 ds vuqlkj izFke lwpuk fjiksVZ dh izfr lacaf/kr

eftLVªsV ¼U;k;ky;½ dks vfoyEc Hksts tkus dk dkj.k ;gh gS fd /kkjk

157 naM izfØ;k lafgrk ds rgr vuqla/kku ,tsalh ij ckgjh fu;a=.k j[kk

tk lds ,oa bl ckr dh xqatkb'k ugha jgs fd tks loZizFke izFke lwpuk

fjiksVZ ntZ gqbZ Fkh] mlesa dksbZ cnyko fd;k tk ldsA bl izdkj dsoy

nks  fnu ds foyEc ls izFke lwpuk fjiksVZ  dh izfr lacaf/kr eftLVªsV

¼U;k;ky;½ ds ikl igqapus ds vk/kkj ij gh vfHk;kstu i{k ds iwjs izdj.k

ij lansg ugha fd;k tk ldrkA 

18- vihykFkhZ  ds ;ksX; vf/koDrk dh vksj ls viuh cgl ds

nkSjku ;g Hkh dgk x;k gS fd bl izdj.k esa vihykFkhZ vkSj e`rdk] tks

fd nksuksa ifr&iRuh gSa] muds chp cPpksa ds ugha jgus dh ckr ij tks

vpkud >xM+k gqvk Fkk] ml fLFkfr dks ns[krs gq, gh vijk/k varxZr
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/kkjk 302 Hkkjrh; naM lafgrk dk izekf.kr ugha gksrk gS] cfYd blds

LFkku ij vf/kd ls  vf/kd vijk/k  varxZr /kkjk  304 ds  Hkkx&I ;k

Hkkx&II Hkkjrh; naM lafgrk ds rgr gh nks"kflf) dh tk ldrh FkhA

tcfd mDr fLFkfr dk fo}ku yksd vfHk;kstd }kjk [kaMu Hkh fd;k

x;k gSA bl lanHkZ esa ih-MCY;q-01 vk'kh"k xxZ }kjk cksMZ dk xBu gksus ds

i'pkr~ er̀dk Jherh thtk ds 'ko dk iksLVekVZe fd;k x;k Fkk] bl

xokg us dgk fd cksMZ ds }kjk fnukad 30-05-2017 dks 'kke 02 ctdj

05  feuV  ij  iksLVekVZe  'kq:  fd;k  x;k]  ftlesa  e`rdk  dh  e`R;q

iksLVekVZe ls  12&24 ?kaVs  iwoZ  dh ikbZ  xbZA iksLVekVZe fjiksVZ  izn'kZ

ih-01 ij , ls ch vius gLrk{kj e; lhy gksuk vkSj lh ls Mh MkWDVj

euh"k dqekj vkSj bZ ls ,Q MkWDVj xq.koUrh eh.kk ds gLrk{kj crk,A ;g

Hkh dgk fd eR̀;q ckcr jk; dk vadu th ls ,p gS] ftlesa esfMdy

cksMZ }kjk e`R;q dk dkj.k 'kkWd ¼vk?kkr½ ik;k x;k] tks fd e`R;q ls iwoZ

tyus ds dkj.k Fkk] tks e`R;q dkfjr djus ds fy, lkekU; izd`fr esa

i;kZIr  gSA  e`rdk  ds  'kjhj  ij  flj]  psgjk]  xnZu]  Nkrh]  isV]  nksuksa

vxzikn vkSj i'pikn] tuukax] gFksyh lrgh ls xgjkbZ rd tys gq, FksA

'kjhj dh peM+h dkyh gks m[kM+h gqbZ FkhA cky tys gq, FksA 'kjhj ij

bU¶yses'ku xaHkhj vkSj izk.k?kkrd Fkk] tks fd vkx dh yiVksa ds dkj.k

dkfjr FkkA tyus okys Hkkx yky FksA er̀dk dk 92 ls 95 izfr'kr Hkkx

tyk gqvk Fkk] tks fd xaHkhj vkSj izk.k?kkrd Fkk] tks fd vkx dh yiVksa

ds dkj.k dkfjr FkkA izfrijh{k.k esa bl ckr dks lgh crk;k fd 'kjhj

ds tys gq, Hkkx dk izfr'kr e`R;q gksus ds fy, i;kZIr FkkA bl ckr dks

Hkh lgh crk;k fd ;g dsl lrg ls xgjkbZ rd tyus okyk dsl FkkA

bl izdkj  mDr  xokg  }kjk  tks  lk{;  nh  xbZ  gS]  mlds  lkFk  gh

izfrijh{k.k esa lq>ko nsus ij Hkh xokg us bl ckr dks lgh crk;k fd
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e`rdk ds 'kjhj ij tys gq, Hkkx ds izfr'kr e`R;q gksus ds fy, i;kZIr

Fkk vkSj tks e`rdk ds 'kjhj ij tyus dh fLFkfr Fkh] og lHkh pksVsa

izk.k?kkrd gksdj e`R;q dkfjr djus ds fy, i;kZIr FkhA bl izdj.k esa

vfHkys[k ij tks mDr lk{; vkbZ  gS] og bl izdkj dh ugha  gS  fd

ftlesa U;k;ky; }kjk  vijk/k varxZr /kkjk 302 Hkkjrh; naM lafgrk dks

r; djus ds fy, ftl O;fDr }kjk pksV dkfjr dh tkrh gS] mlds }kjk

iz;ksx esa fy;k x;k gfFk;kj] volj dh miyC/krk ,oa 'kjhj dk og

Hkkx] ftl ij pksV dkfjr dh xbZ Fkh ,oa vk'k; dks ns[kk tkuk gks

cfYd ;g izdj.k lh/ks rkSj ij e`rdk Jherh thtk ij dsjkslhu Mkydj

tykus dk Fkk vkSj vR;f/kd tyus dh otg ls gh e`rdk dks  tc

loZizFke lh-,p-lh- lsekjh yk;k x;k] ogka yxHkx ,d ?kaVs j[kus ds

ckn fLFkfr xaHkhj gksus ls mn;iqj jsQj gksus ij ogka mldh e`R;q tyus

dh otg ls gks xbZ Fkh vkSj ;s lHkh tks Hkkx tys gq, Fks] e`R;q dkfjr

djus ds fy, i;kZIr FksA bl lanHkZ esa vihykFkhZ ds ;ksX; vf/koDrk }kjk

bykgkckn mPp U;k;ky; dk Criminal Misc. Bail Application No.

3162 of  2021;  Ganesh Vs.  State  of  U.P.;  2022 LiveLaw

(AB)  515  tks  fu.kZ;  is'k  fd;k  x;k  gS]  og  bykgkckn  mPp

U;k;ky; }kjk vfHk;qDr dks tekur izkFkZuk i= dk fuLrkj.k djus ds

laca/k esa gS] ftlesa fd ihfM+rk }kjk leFkZu Hkh ugha fd;k x;k FkkA bl

ij bykgkckn mPp U;k;ky; }kjk tekur izkFkZuk i= Lohdkj fd;k

x;k FkkA ,slh fLFkfr esa mDr fu.kZ; bl izdj.k dh fLFkfr ls fHkUu

gksuk izdV gksrk gSA cfYd bl izdj.k dh leku ifjfLFkfr;ksa ds vuq:i

gh ekuuh; mPpre U;k;ky; ds fu.kZ; Naresh v. State of NCT of

Delhi; Criminal Appeal No. 1189/2012 esa ikfjr vkns'k fnukad

10 tuojh] 2024 esa Hkh ifr }kjk iRuh ij dsjkslhu Mkydj tykus dk
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vijk/k varxZr /kkjk 302 Hkkjrh; naM lafgrk ds rgr vkjksi Fkk] ftlesa

ls'ku U;k;ky; fnYyh }kjk dh xbZ nks"kflf) ds i'pkr~ mPp U;k;ky;

esa vihy djus ij mDr fu.kZ; dh iqf"V dh xbZ FkhA rRi'pkr~ ekuuh;

mPpre U;k;ky; ds le{k Hkh vihy gksus ij vijk/k varxZr /kkjk 302

Hkkjrh; naM lafgrk ds LFkku ij /kkjk 304 Hkkx&I dk gh vijk/k lkfcr

gksus dk tks vk/kkj vfHk;qDr dh vksj ls fy;k x;k Fkk] mls ugha ekurs

gq, vihy vLohdkj dh xbZ FkhA mDr fu.kZ; ds iSjk la[;k 2] 4 ,oa 5

esa Hkh fuEu fLFkfr Li"V dh xbZ gS %&

"2. Learned Senior Counsel Mr. Sirajudeen for the

appellant submits that there was no intention on

the part of the appellant to kill his wife. He further

submits  that  after  pouring  kerosene  oil  on  his

wife, the appellant tried to extinguish the fire by

pouring a bucket of water over her and hence, the

case of the appellant would fall  under Part I of

Section 304 and not under Section 302 IPC. He

also  relied  upon  the  dying  declaration  of  the

deceased.

4. Having heard learned counsel  for  the parties

and on carefully perusing the material placed on

record, we find no merit in the submission made

by learned Senior Counsel for the appellant that

the case of the appellant would fall under Section

304 Part-I and not under Section 302 IPC, for the

simple reason that neither such a plea was taken

by the appellant in his defence during the course

of trial nor such a contention was raised by him at

the  time  of  recording  of  his  statement  under

Section  313  Cr.P.C.  In  our  considered  opinion,

setting  a  person  on  fire  is  an  act  of  extreme

cruelty  and  would  fall  under  Section  302  IPC.

Hence,  we  find  no  illegality  or  infirmity  in  the
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judgments  and  orders  passed  by  the  Sessions

Court or the High Court.

5.  The appeal is, accordingly, dismissed."

,slh fLFkfr esa vijk/k varxZr /kkjk 302 Hkkjrh; naM lafgrk ds

LFkku ij vijk/k varxZr /kkjk 304 Hkkx&I ;k Hkkx&II dk cuuk ugha

ik;k tkrk gS] cfYd vijk/k varxZr /kkjk 302 Hkkjrh; naM lafgrk dk gh

izekf.kr gksuk ik;k tkrk gSA

19- bl izdkj mi;qZDr laiw.kZ foospu ds vk/kkj ij ;g izekf.kr

gksuk ik;k tkrk gS fd tks loZizFke izn'kZ ih-19 dFku er̀dk Jherh

thtk }kjk ih-MCY;q-22 eUukyky] ,-,l-vkbZ- dks mifLFkr MkW- ujsUnz ds

le{k fd, x, Fks] ml oDr og c;ku nsus dh lgh fLFkfr esa Fkh vkSj

bldh iqf"V ftl ,Ecqysal esa e`rdk dks vLirky yk;k x;k Fkk] mlds

pkyd ih-MCY;q-11 fodkl ds dFkuksa ls Hkh gksrh gSA vihykFkhZ dh vksj

ls tks Li"Vhdj.k vius dFku varxZr /kkjk 313 naM izfØ;k lafgrk esa

fd;k x;k gS] og mlh vuq:i vfHkys[k ij vkbZ lk{; ls izekf.kr gksuk

ugha ik;k x;k gS] cfYd ?kVukLFky ls tks feV~Vh] e`rdk ds tys gq,

diM+s] dsjkslhu dh cksry vkSj ekfpl dh fMCch tCr djrs gq, lhycan

dj mUgsa ijh{k.k gsrq fof/k foKku iz;ksx'kkyk izsf"kr fd;k x;k] ogka ls

izkIr fjiksVZ izn'kZ ih-30 ls Hkh dsjkslhu ls tykus dh iqf"V gksrh gSA ,slh

fLFkfr esa fo}ku fopkj.k U;k;ky; }kjk vfHkys[k ij vkbZ laiw.kZ lk{;

dh fLFkfr dks ns[krs gq, vihyFkhZ dh tks nks"kflf) vijk/k varxZr /kkjk

302 Hkkjrh; naM lafgrk esa  dh xbZ gS] mlesa gLr{ksi dh vko';drk

gksuk izdV ugha gksrk gSA

20- ifj.kker%  vihykFkhZ&vfHk;qDr dh  tks  nks"kflf)  vijk/k

varxZr /kkjk 302 Hkkjrh; naM lafgrk esa fo}ku fopkj.k U;k;ky; }kjk

dh xbZ gS] mldh iqf"V dh tkrh gSA ltk ds iz'u ij vihykFkhZ ds
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fo}ku  vf/koDrk  dks  lquk  x;kA  vihykFkhZ  }kjk  viuh  iRuh  dks

vk'k;iwoZd tykdj gR;k fd, tkus ls vijk/k dh xaHkhjrk dks ns[krs

gq, vijk/k varxZr /kkjk 302 Hkkjrh; naM lafgrk esa nks"kflf) ds i'pkr~

tks naMkns'k fn;k x;k gS] og Hkh U;k;ksfpr gksus ls vihykFkhZ&vfHk;qDr

dh vksj ls izLrqr ;g vihy vLohdkj dj [kkfjt dh tkrh gS ,oa

fo}ku  fopkj.k  U;k;ky;  ds  fu.kZ;  fnukad  15-02-2021  esa  dh  xbZ

nks"kflf) o naMkns'k dh iqf"V dh tkrh gSA

bl vkns'k  dh  ,d izfr  lfgr fo}ku  fopkj.k  U;k;ky; dk

vfHkys[k 'kh?kz izsf"kr gksA

(CHANDRA SHEKHAR SHARMA),J (VINIT KUMAR MATHUR),J

138-Vishal-Rajendra/-
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