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IN THE HIGH COURT OF KARNATAKA
KALABURAGI BENCH
DATED THIS THE 215T DAY OF APRIL, 2026

BEFORE
THE HON'BLE MR. JUSTICE G BASAVARAJA
CRIMINAL APPEAL NO. 200034 OF 2025

(374(Cr.PC)/415(BNSS))

BETWEEN:

MALBA S/O PANDURANG
AGE: 31 YEARS (AS PER LCO)
OCC: AGRICULTURE
R/O KHERDA (K) BASAWAKALYANA
BIDAR-585437
...APPELLANT

(BY SRI. VISHAL PRATAP SINGH, ADVOCATE)
AND:

1. THE STATE OF KARNATAKA
THROUGH MUDBI PS, BIDAR
REPRESENTED BY
THE ADDL. STATE PUBLIC PROSECUTOR
HIGH COURT OF KARNATAKA
KALABURAGI BENCH-585103

2. MALASHREE
AGE: 18 YEARS
OCC: COOLIE, R/O KHERDA (K)
BASAVAKALYANA, BIDAR-585437
...RESPONDENTS

(BY SRI.JAMADAR SHAHABUDDIN, HCGP FOR R1;
R2 SERVED)
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THIS CRL.A IS FILED U/S.374 (2) OF CR.P.C (OLD),
U/SEC. 415(2) OF BNSS, 2023 (NEW), PRAYING TO ADMIT
THIS APPEAL, CALL FOR RECORDS FROM THE TRIAL COURT,
ALLOW THIS APPEAL AND SET ASIDE THE ORDER OF
CONVICTION PASSED BY THE II ADDL. DIST. AND SESSIONS
JUDGE BIDAR SITTING AT BASAWAKALYAN IN SPL. CASE NO.
02/2018 DATED 13.03.2024 FOR THE OFFENCES U/S 341, 376,
506 OF IPC A/W 3(1)(w), 3(2)(v), 3(11) OF SC/ST ACT.

THIS APPEAL, COMING ON FOR FINAL HEARING, THIS
DAY, JUDGMENT WAS DELIVERED THEREIN AS UNDER:

CORAM: HON'BLE MR. JUSTICE G BASAVARAJA

ORAL JUDGMENT
The appellant has preferred this appeal against the

judgment of conviction dated 13.03.2024 and order on
sentence dated 14.03.2024 in Special Case No0.02/2018
passed by the II Additional District and Sessions Judge,

Bidar, sitting at Basavakalyan.

2. The parties are referred toas per their
rank before the trial Court.
3. The brief facts leading to this appeal are as

under:

The Deputy Superintendent of Police, Humnabad

Division, Manthal Circle, Mudbi Police have filed charge
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sheet against the accused for the offences punishable
under Sections 341, 376, 506 of IPC and Sections 3(1)(w),
3(2)(v), 3(11) of SC/ST Act. It is alleged by the
prosecution that on 27.09.2017, while complainant was
returning home by selling Udad Dall at Lengatti village for
Rs.240/- at around 11.45 a.m., the accused wrongfully
restrained her from further moving at near Margemma
Temple of village, knowing fully well that the victim
belongs to SC/ST community and he said “where she has
gone”, he put his hand on her body, dragged her by the
hand to the thorn in abandoned land of Gopalrao S/o:
Revansiddappa, while she was screaming, he shoved his
pant in her mouth and had forcible sexual intercourse with
the complainant and also given life threat as caused to
death, if she reveals anyone about the incident. Thus, the
accused has committed the alleged commission of offences
stated supra. After arrest of the accused, accused was
produced before the Court, remanded to judicial custody

on 28.09.2017. Since from the date of his arrest, he is in
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judicial custody. On hearing the charges, the trial Court
framed the charges against the accused for the alleged
commission of offences, same were read over and
explained to accused. Having understood the same, the

accused pleaded not guilty and claimed to be tried.

4. To prove the guilt of the accused, the
prosecution examined in all 12 witnesses as PWs.1 to 12
and 14 documents were marked as Exs.P1 to P14 and 3
material objects were marked as MOs.1 to 3.

5. On closure of the prosecution evidence, the
statement under Section 313 of Cr.P.C. was recorded. The
accused totally denied the evidence of the prosecution
appearing against him. However, he did not choose to lead
any defense evidence on his behalf.

6. Having heard the arguments on both sides, the
trial Court convicted the accused for the commission of
offences under Sections 341, 376, 506 of IPC and Sections
3(1)(w), 3(2)(v), 3(11) of SC/ST Act, and sentenced to

undergo rigorous imprisonment for 10 years for the
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offence under Section 376 of IPC and shall pay a fine of
Rs.10,000/-. The accused is sentenced to undergo simple
imprisonment for 1 month for the offence under Section
341 of the IPC and fine of Rs.5,00/-. The accused is
sentenced to undergo imprisonment for 1 year for the
offence under Section 506 of the IPC and fine of
Rs.1,000/-. Further, the accused is sentenced to undergo
simple imprisonment for 5 months and to pay fine of
Rs.1,000/- for the offence under Sections 3(1)(w),
3(2)(v), 3(11) of SC/ST Act, with default sentences. Being
aggrieved by the judgment of conviction and order on
sentence, the appellant has preferred this appeal.

7. Learned counsel for the appellant would submit
that the appellant is innocent, he has not committed any
offence and there are glaring contradictions in the
statement under Section 164 of Cr.P.C. so also the
complaint with regard to the age of the victim. Though the
victim was major at the time of alleged commission of

offences, she tried to say that she was minor at the time
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of alleged incident. It shows the conduct of the victim that
her evidence is not reliable. The victim has stated that,
she was dragged to the place full of thorny bushes and she
was struggled prior to the alleged sexual assault and
further stated that she has suffered injuries. However, the
questionnaires to victim and final report at Exs.P7 and P10
respectively, reveals that there are no external injuries on
the victim. In the |light of contradictions and
improvements, the offence of rape and other charges is
not be established. The victim has admitted that she has
received a compensation of Rs.1,00,000/- from the State.
Thus, there is an active financial incentive of suppressing
the truth. The evidence of the victim is not trustworthy
and believable and there is a delay in submitting the FIR
to the Court and delay in filing the complaint and also
there is a delay in dispatching the FIR to the Court, which
will create a doubt about the alleged incident. During the
course of cross-examination of PW.5, she has stated that

the accused tied her hands and legs and she fell on the
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ground as unconscious. As on the date of incident and
after 2 days from the date of incident, she stayed near
Margemma temple. This evidence of PW.5, will falsify the
entire case of the prosecution. Viewed from any angle,
absolutely there is no trustworthy evidence before the
court to convict the accused. However, the trial court
without proper appreciation of the evidence on record has
convicted the accused for the alleged commission of
offences which is not sustainable under law. Hence, he

prays to allow the appeal.

8. As against this, learned High Court Government
Pleader would submit that the Trial Court has not properly
appreciated the evidence on record in accordance with law
and facts. Hence, there are no grounds to allow this

appeal and sought for dismissal of this appeal.

9. Having heard the arguments on both sides, the

following points would arise for my consideration:
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(a) Whether the trial Court is justified in
convicting the accused for the offence under
Sections 341, 376, 506 of IPC and Sections
3(1)(w), 3(2)(v), 3(11) of SC/ST Act?

(b) What order?
10. My answer to the above points:

Point No.1: In the Negative.

Point No.1: As per final order.

Regarding Point No.1:

11. I have examined the materials placed before
this court. This case arise out of the complaint filed by the

victim at Ex.P2, which reads as follows:

VoD B! Veede BoT Ferieod; Foowy ZobI 18
@€, vudReEn 30 BT, wad Beedary, To: dewer [3] o
WIBBUYE TSD BT BePB e Jo- 7090827296.

TD B e I S8BT IYIRBIVDHZeR. I,
308 @odf Ry T B W wI nod N
QD3BeS, VoD BeIdh DRYINDIET. HeNDTeri R0
D003 27/09/2017 ToD Q00T eomey 9-30 noedad
D0 I Sodh TS VB 3VIFeI0TT " BJTe YT
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JevaeN DIoDY 3Tt Bes QWY BFO0T DIDOT B Jedh
) Bridhdeod dord MyDBTY  Fveves B B
BB o "Moo TR HUT 0T By WeLTO) BHoSBREL),
B&HAR) Foxd Sorted M3, @eeN ST J3,BODS awes?
BT wonBobd evewd B  240/-  demedinwd
BridhBeomd IBwe,0rf @B FPBal)F @38 ADYBO0T ST
SBwedt Joned-sfewor [3] BT Sweweo3d33 IBDHBR0WD
VDTN QO 90T W03 11-45 Rotdad <DS3edn
SR, 8 My 33BODHE aricye, rHBab B33 Tedew) ¥
SBDBe0D  WDIYTR, JeeBB  ISwe D Dowe  Jod
DoomTort el w8 0w BB SIS FeeRI
20B)ZR0BZR. T Fort IBDIe0D Beerdeert I3, Swods
00 BN STD " 0 IRwe O TeeNR" oI T
BTN GVT T3 B eJoned Myehd, @eeN SHTPY ewndr
ADHAPeI" omen Derte VB TeedI et DIB) 33903
€52)-200% 0drede RVBDIYTIY, Jeed I, yhed 3; T B
331 I3 wome T WDYVY 03 DBAIZR0TN DLT?
853D IF, B; BB o¥DIeod Horire, HBA B33 ADS
3239, SR0D B3,BODS Y weBDO alredrie S96E03 Soew
0000 BRLT IBZIROW TRLTHTIN, Mo~ Wer-Jerd 903
BoaD3PD. 8 OID B3 @083 YW I, Wb DD
IS 23e008B3 BDAER WSS o3 VBB HIT. JoRD
ABIZRY 2F b3 J3de VBB Iud Ded 33
©ormadmeN DN I3, B;ed wed, Srd s3p,00r wd
Jodeert TeBDTIN. DA B V0D 0BT BeLTT
AR B0 TIR@DBES o3 BeIT WBOB Hed @B L
BREBD. S0BT Do DI word D B IR0l
200 Soedeent BT Jaah I3, St Hord IF SISOt
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393d3e’d. J030 IBO F3Sah Wl DILTTLTe 33D
Domn WO TR BPGELY BBHNDIT.

FOD WY WDHIT,  JFeed  IIT odned
WBIDTPIESTN AFTDBEROD TeeN 00TYT Tl 2edT
D03 HodWBS. Fo0E IWO Do BoT H0R) BeedS
o8 0D Ta: ewor [B] BT IWG KB FoIRD B
3,3Rp% W JITo8 adh3d.”

12. On the basis of the complaint, the case was
registered in Crime No0.110/2017 against the accused and
submitted the FIR to the Court. The complaint was
received on 27.09.2017 at 15:00 hours. The FIR at Exhibit
P.14 was submitted to the Court on 28.09.2017 at 10.30
a.m. Column No.13 of the FIR indicates that the FIR was
dispatched on 27.09.2018 at 18:00 hours. The place of
crime is at a distance of 15 kilometers from the police
station as shown in the FIR. However, the FIR was not
submitted on 27.09.2017, but same was submitted to the
Court on 28.09.2017 at 10.30 a.m. The prosecution has
not explained the delay in receiving the complaint as well

as submitting the FIR to the Court. Accordingly, the
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Investigating Officer has failed to comply the provisions of
Section 157 of the Cr.P.C. In Exhibit P.2, complaint, the
age of the victim is shown as 18 years, whereas, in her
statement recorded under Section 164 of the Cr.P.C., the
victim has stated on oath that her age is 14 years. The
transfer certificate, which is marked as Exhibit P.12
reveals that the date of birth of the victim is 03.01.1999.
Hence, the age of the victim comes to 18 years 8 months
24 days as on the date of commission of offences.
However, the victim has stated that her age was 14 years
at the time of commission of offences which is quite
inconsistent with the Exhibit P.12 and also the contents of

the complaint.

13. PW.5 has deposed in her evidence as to the
contents of complaint. During her cross-examination on
05.04.2023 she stated that as on the date of incident and
after two days of the incident, she stayed near Margemma
temple and she fell unconscious on the spot. The delay in

submitting the FIR to the Court and the admission made
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by PW.5, victim will create doubt as to the alleged

incident.

14. In the examination-in-chief, PW.5/victim has
not stated in her evidence that the accused has dragged
her by holding her hands near Margemma temple on
Kachha road in which thorny bushes are grown. Therefore,
it is clear that there is no consistent evidence as to the
contents of Exhibit P.2 and evidence of victim/PW.5.
Additionally, the Investigating Officer has not produced
any document before the Court as to the examination of
the victim on 27.09.2017. The Medical Officer or the
Investigating Officer have not deposed anything as to non-
compliance of mandatory provisions of Section 164A of
Cr.P.C. Ex.P.10 final opinion of the medical officer reveals
that there were no external injuries on the victim. If really
the accused dragged the victim on thorny bushes on
kachha road, she would have sustained at least abrasions
all over the body or part of the body and psychological

status also reveals that the status of victim was normal.
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15. The clothes worn by the victim were torn. In
the case on hand, the Investigating Officer has not seized
the clothes worn by the victim as on the date of
commission of offence. The Investigating Officer has not
explained anything in this regard. Though the
Investigating Officer has not seized MO.1 to 3 in
accordance with law, the same were marked as MO.1 to 3
without property form and seizure mahazar. Without
property form, the Trial Court has received these
properties  without following the procedure as
contemplated under the Code of Criminal Procedure and
Karnataka Criminal Rules of Practice, 1968. The
prosecution has not explained anything on which date the
Investigating Officer has seized MO.1 to 3 and on which
date, he has reported the same before to the Jurisdictional
Magistrate under Section 102 of Code of Criminal
Procedure. In the absence of these material, it is not

possible to say that MO.1 to 3 belong to the victim.
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16. The evidence of PW.5 reveals that number of
persons were present at the time of dragging the victim to
Margemma temple. It is also admitted that many persons
were moving on two wheelers and cycle on the road and it
is stated by the victim that the incident was taken place
for one hour and on spot, there are stones and mud. She
has received the bleeding injuries on her body and thorns
were pinched on her body. Her clothes were also
bloodstained. Exhibit P.1 spot panchanama reveals that
the place of incident is Survey No0.30 of Kherda(B) and in

the mahazar, it is clearly stated that, zws Feoe o
DODDOBH alePde DRrisd Koo Fodm apdBLVPAe. It IS

clear that the Investigating Officer has not
seized/recovered any properties from the scene of crime.
However, the Investigating Officer has produced MO.1 to 3
before this Court. Even the Trial Court has not passed any
order as to receiving of MO.1 to 3 without property form

and seizure panchanama.
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17. The evidence of PW.5 is quite inconsistent with
the contents of Exhibits P.1 and P.2 and also the medical
evidence. The evidence of PW.5/victim is not trustworthy
and quite unnatural. This evidence is inconsistent with the
conduct of an ordinarily prudent person. The evidence of
PW.5 is also not supported with the medical evidence. The
medical evidence placed before this Court will falsify the
testimony of PW.5. Hence, the evidence of PW.5 is not
trustworthy and believable. Viewed from any angle, I do
not find any cogent, convincing, clinching and trustworthy
evidence before the Court to convict the accused for the

alleged commission of offence.

18. The Investigating Officer has submitted the
chargesheet without proper investigation. The Medical
Officer as well as the Investigating Officer has failed to
comply with the mandatory provisions of Section 164A of
Code of Criminal Procedure and the Investigating Officer
has also failed to produce the victim before the Court at

the earliest point of time. These material lapses will create
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doubt as to the case of the prosecution. Accordingly, by
giving benefit of doubt to the accused, I am of the
considered opinion that the prosecution has failed to prove
the guilt of the accused beyond all reasonable doubt.

Accordingly, I answer Point No.1 in the Negative.

Regarding Point No.2:

19. For the aforesaid reasons and discussions, I

proceed to pass the following:
ORDER

(1) The Criminal Appeal is allowed.

(2) The judgment of conviction dated 13.03.2024
and order on sentence dated 14.03.2024
passed in Special Case.No0.2/2018 by the II
Additional District and Sessions Judge, Bidar,
Sitting at Basavakalyan are set aside.

(3) The appellant/accused is acquitted of the

offences under Sections 341, 376, 506 of the



(4)

(5)

msr/RSP
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Indian Penal Code and Sections 3(1)(w),
3(2)(v) and 3(11) of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act,
1989.

The Registry is directed to send the operative
portion of the order of the judgment to the jail
authorities to release the accused forthwith, if
he is not involved in any other cases, as the
accused is in judicial custody more than six
years.

The Registry is also directed to send a copy of

this judgment to the Trial Court along with TCR.

Sd/-
(G BASAVARAJA)
JUDGE

List No.: 1 SI No.: 67

CT-BH
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