Reserved on : 30.01.2026
Pronounced on: 27.03.2026

IN THE HIGH COURT OF KARNATAKA AT BENGALURU

DATED THIS THE 27™ DAY OF MARCH, 2026

BEFORE

THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

CRIMINAL PETITION No.202 OF 2024

BETWEEN:

1.

SRI S.SHIVAKUMAR
S/0 SRI SIDDALINGAPPA
AGED ABOUT 53 YEARS.

SMT.H.GIRIJA
W/0O SRI SHIVAKUMAR
AGED ABOUT 46 YEARS.

BOTH ARE RESIDING AT NO.193/4,
HARSHA HOSPITAL CAMPUS,
NELAMANGALA BYPASS, NH 4,
NELAMANGALA,

BENGALURU RURAL - 562 123.

(BY SRI SANDESH J.CHOUTA, SR. ADVOCATE A/W

SRI T. KRISHNA, ADVOCATE)

AND:

1.

G.H.PRAKASH
NO.5971, S.M.T NILAYA,
GOVINDAPPA LAYOUT,

... PETITIONERS



SHUBHASH NAGAR,
NELAMANGALA,
BENGALURU - 562 123.

2 . SUNANDA
W/O LATE H.SHIVAKUMAR

3. S.MANJUNATH
S/0 LATE H.SHIVAKUMAR

4 . S.PAVITHRA
D/O LATE H.SHIVAKUMAR

RESPONDENTS 2 TO 4

RESIDING AT

NO.5743, BEHIND PWD QUARTERS
SHUBHASH NAGAR

NELAMANGALA

BENGALURU - 562 123.

5. STATE OF KARNATAKA
THROUGH THE INSPECTOR OF POLICE
NELAMANGALA TOWN POLICE STATION
BENGALURU - 562 123
REPRESENTED BY
STATE PUBLIC PROSECUTOR,
KARNATAKA HIGH COURT BUILDINGS,
BENGALURU - 560 001.

... RESPONDENTS

(BY SRI A.VELAN, ADVOCATE FOR R-1 TO R-4;
SRI K.NAGESHWARAPPA, HCGP FOR R-5)

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C., PRAYING TO QUASH THE FIR IN CR.NO.331/2023



REGISTERED BY NELAMANAGALA TOWN POLICE STATION FOR THE
OFFENCES P/U/S.403, 405, 415, 441, 464, 468, 471, 420, 149 OF
IPC PRODUCED HEREWITH AS ANNEXURE A PENDING ON THE FILE
OF THE LEARNED II ADDITIONAL CIVIL JUDGE AND IJIMFC
NELAMANGALA, BENGALURU RURAL ALLOW THIS CRIMINAL
PETITION WITH COSTS THROUGHOUT.

THIS CRIMINAL PETITION HAVING BEEN HEARD AND
RESERVED FOR ORDERS ON 30.01.2026, COMING ON FOR
PRONOUNCEMENT THIS DAY, THE COURT MADE THE FOLLOWING:-

CORAM: THE HON'BLE MR JUSTICE M.NAGAPRASANNA

CAV ORDER

The petitioners are before this Court calling in question
registration of a crime in Crime No.331 of 2023 registered for
offences punishable under Sections 403, 405, 415, 441, 464, 468,

471, 420 and 149 of the IPC.

2. Heard Sri Sandesh J]. Chouta, learned senior counsel

appearing for the petitioners, Sri A.Velan, learned counsel



appearing for respondents 1 to 4 and Sri K.Nageshwarappa, learned

High Court Government Pleader appearing for respondent No.5.

3. Brief facts, germane, are as follows:

3.1. The 1% respondent and one late H.Shivakumar along with
the petitioners establish a partnership firm and a hospital in the
name and style of M/s Harsha Hospital on 16-01-2004. 1%
petitioner is the founder trustee of the Trust - Sri Srinivasa
Charitable Trust and the 1% respondent and late H. Shivakumar
were also the trustees who were removed as trustees with effect
from 12-12-2006 from the Trust which runs several educational
institutions under the name and style of Harsha Group of
Institutions. The allegation was that respondents 1 to 4 are said to
have interfered with the administration and management of the
trust allegedly, notwithstanding they being ousted as trustees 7
years ago. This necessitated the petitioners to approach the civil
Court in 0.S.No.185 of 2017 seeking injunction against the
respondents from interfering with the administration and
management of the Trust. On 25-11-2017, as a counterblast to the

said suit, an application is made under Section 92 of the CPC in the



said suit seeking an inquiry into the affairs of the Trust and to
convert the suit into a Scheme suit. The civil Court rejects the said
application in terms of its order dated 25-11-2017. The said order is

said to have become final.

3.2. Sri H. Shiva Kumar who was the partner of the firm and
a Trustee dies in the year 2019. The respondents 2 to 4 are the
wife and children of the deceased Sri H. Shiva Kumar. The
respondents are said to have instituted a civil miscellaneous petition
owing to the projection of rights and dispute between the partners
in C.M.P. No0.202 of 2023 seeking appointment of an Arbitrator to
adjudicate certain dispute between the partners of the firm and
M/s Harsha Hospital. Notwithstanding the same, after the institution
of the C.M.P., respondents 1 to 4 registered a complaint with the
Bank i.e., the Bank of Baroda with all its branches where the
account of the partnership firm was subsisting alleging that the
petitioners have misappropriated funds of the partnership firm and
sought freezement of accounts of the partnership firm account. On
the said complaint, it appears the Bank froze the accounts of the

partnership firm. Aggrieved by the said action, the petitioners filed



Writ Petition No.16780 of 2023. This Court, in terms of its order

dated 04-08-2023, permitted operation of bank accounts.

3.3. About three months thereafter the subject complaint
comes to be registered before the 5% respondent/jurisdictional
Police urging the offences of criminal breach of trust, cheating and
forgery inter alia. This becomes a crime in Crime No0.331 of 2023
for the afore-quoted offences. In the interregnum, in terms of an
order dated 11-12-2023, the C.M.P. comes to be dismissed
reserving liberty to initiate fresh proceedings in accordance with
law. The registration of crime in Crime No0.331 of 2023 and
continuance of investigation has led the petitioners to this Court in
the subject petition having been filed on 04-01-2024. A coordinate
Bench of this Court, in terms of an order dated 05-04-2024, grants
an interim order of stay and the said interim order is subsisting
even as on date. The respondents/complainants have preferred an
application seeking vacation of the interim order. The matter is thus

heard with the consent of parties.



4. The learned senior counsel Sri Sandesh J.Chouta appearing
for the petitioners would vehemently contend that the issue is with
regard to a dispute between the partners. The financial dispute
between the parties is sought to be rendered a colour of crime by
setting the criminal law into motion. The learned senior counsel
takes this Court through the orders passed by the Civil Court in
0.S5.No0.185 of 2017 to contend that the issue is purely civil in
nature. He would submit that the complaint though projects several
allegations, it cannot be alleged that those allegations would result
in continuance of investigation at the hands of the Police, as the
allegations are all a well drafted complaint, but in substance, does
not indicate any offence, except the offence between the partners
of a Company, that too after the death of the partner H. Shiva
Kumar in the year 2019. There was a lurking dispute between the
partners of the firm and, therefore, the petitioners were before the
civil Court in 0.S.No.185 of 2017. The complainants had made an
application under Section 92 of the CPC to intervene into the said
civil suit and to convert it into a Scheme suit for an inquiry into the
affairs of the charitable Trust. The said application is rejected on

25-11-2017 and the crime comes to be registered in the year 2023.



On these submissions, the learned counsel seeks the prayers as

sought for.

5. The learned counsel Sri A. Velan appearing for
complainants/respondents 1 to 4 would take this Court through the
objections filed by them to prima facie demonstrate that the dispute
that arose between the two though in the first blush would look to
be a purely civil dispute, on a deeper delving into the matter,
criminal acts of petitioners/A1 and A2 with regard to
misappropriation of the funds of the Trust which would clearly
become ingredients of criminal breach trust and cheating come
about. Immediately after registration of the crime, an interim order
is granted in the case at hand. The interim order is secured by the
petitioners on an erroneous pretext that a writ petition was
preferred seeking operation of bank accounts and the moment the
coordinate Bench granted permission to operate the bank accounts,
the complaint is registered. The learned counsel would submit that
the actions of the petitioners clearly indicate that it is a fit case for
investigation. He would seek dismissal of the petition. Both the

learned counsel appearing for the petitioners and the respondents



have relied on several judgments to buttress their respective
submissions, all of which would bear consideration qua their

relevance in the course of the order.

6. I have given my anxious consideration to the submissions
made by the respective learned counsel and have perused the

material on record.

7. The afore-narrated facts, link in the chain of events or the
lurking dispute between the partners of the firm are all a matter of
record. They would not require any iteration for the purpose of
consideration of the case at hand at this juncture. The entire issue
is triggered from the complaint. I, therefore, deem it appropriate to
notice the complaint. It reads as follows:

A\Y

ARD: JeC3edd Bod o3, 1860 T eBabO (8ad eI
DHS0deen-403, WTT0E FodF evwom-405, [owd-415,
VB0 3 441, Ri)e;%, Do Te3-464, améojnoojacs
BIBTDT0 TOREVNS ORI Do IBD, @ms& 466,
Sod3adb evgedse,N I80-468, DB SoeddTBY,N 8TRed Josd; 1
803 6 B ADG Tedh.
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T, B.NF BT DI F0.5971, OFF. 0. 8. VA reedoTH, e,
Deyea® INT, Swabonw, Woristed 562123, (Sweel;er: 9448069394) 2hHd) Iowe,
OTF.DOWTG DD OFF. BB T3D . dJRTCF 33T B, DB WD, woND
Do 0. 5743, &da@ﬁ& BT HOoWNBY, Wees® INT, Swahonw, onsedd-
562111 39 @) SIS, BBD F0.88, Fw J,;0° T, oniB BT, WoRIINGS,
2Soristedd-560091. (02l 00 Boss; 7204390045). 023, BSBTIo0° TDH O 2019
0 2303,0e39 B3 ToRabhY) 2005038 AFITND, 9TT SoTDWeTTT WTJ0We, ORF.
DoWTG DR ARF. BITY TID Towwedd BZT VSR 130 BBT I3O

o038 JoFabhe weenweCTeNST.

FRJINHD, OFF.3FDI0* (2-1) @) NOe (9-2) DR esdeed Jo. 3, 4, 5 &6 TIDH
ORNDT eI BoFRER FowodIW & BRTRY, A, MPTZe,38 Bededrnt

BSOS,

1. 2,08 [ Mis dRE sI30dh TowmeToNd), IBO @eenwad3
Sogaln D203 24/01/2004 Sord Speodedadren, Fpeoded Sos 1515/2003-
2004 Rpodrt ©333, wodDhIse. IBO Fpeomodd3 Hoenwdd FYoJaky
83 3), Do, TotJenniW DA &6oa3ea€mb, BB e ,eo” @masa m@éﬁ DA
WO, TH0 DB BVFeBRYRY, TODS eudeds,N ©AZI, WoODIT. BIE
83 Z)0d Hwweds B3) DB Feeotd BTRI T FSohY WHoE 1 DB
2 Q0B BORTIING.

2. Dowed3adh Jogn WNSIDE WoBDIVIR, TR BFDEY, NMPIT BLDOT
TPRE BW). Howwedd JoJah © DA IFBI, DWEDF IITO
3RADT0B @ YN Bpex 33 FFe0 I, S JoNBIL Fodd) BroBhZeds:

Sl.No. Partners Capital Contribution | Profit and Loss
1 OFF.DIDRT0 Rs.12,00,000 30%
2 e ex. N0 Rs.8,00,000 20%
3 923 53R Rs.12,00,000 30%
4 3. 0F.B5TF Rs.8,00,000 20%
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BJ903 30/04/2004 Sowd, IS¢ Sosd; 193/4 TOI 39 rHoed B)haheST HuTsedd,
BOBIFBUOB VDI, @oewwedd FoJah (DITE BRE BII)) BIOIY
00eDRTTND), VB 30D BT DT TILTTD Bl SreBDBeS, B0d I3)T
B30, BRHWOG-3 2ot FOBUNS.

D0eL J0T ITO BIF 0.193/409F 39 1H0EE wNEATY TOZ TOZoN
96,325 3T ©Q QReOFD DD BFeS BBTBNYRY ADESTINDIT.

TR (-1) IO 8-S, BB 3T B, BIWIAIG 5908, S0
worfabod, I  sIIR, SBIW  BIDICT  IF (1)
3,710 d BUANDHIT.

SD,VT wATiaoT 2908° 85° WeeBERY BRE BV I TIOIY w905
o3 Foaf105406011000004 (B¥odh Qosm w08 : 89310400000002)
BEes w08 wod ITobweNd), BRE BIZobh BIOIT 905 W3 Jodl
1054060110000043  233,08°  Feerehotrs B3oDR) ebog-4 2ot
BOBIN.

FoF OF. dTDITT (2-1) BT e T FoDB Ve, DA IV edI
DTR D) SoBah Bredd ed BTV D) B0 BBOSIRY, &S0t
SLIBRBUING) DR oFF. BTDFT’ (-1) ¥BD @ewwST BB TP
&30 M0T @eEreesBoN FoohEATEBHTLD WG B oDDLIT.

B8oRy, OFF. dTDINC (-1) DI NOw (2-2) VID 3D, ITYTIBE
BBES S, VYOI D) BReIDOB DF) VHYRIEIBTN &TF FoDZab
UYOoHIoD  BBOFBTY, BeBHIT WD) JoPod B DA BIDRY,
DDBdeNBBIZR0BDHZD I, MDIZ, odDHBE. I8, BT, D)
dacFa Dodert Feesd Tedey VD) JouITw OITD BODD  IBO
DeSNYRY, ByddDHZT.

OFF. BBRET (a-1) DD AO (02) wBD G YA Bo@eD
B OTBOITVRR, SRAHTIT;

Q. BTG 23eDIe3B-1:-
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B908 1/10/2008 Toth ¥BT ToeWTTT WOTT I, D3MVT Bexhd
NO5eTSD  (A-2) SodSAord @) eweIreeddeseN de. 5,00,000/- ey
@oen3ed8 JoFad 239,05° B30T, 35 Josls 766073 Bweerd wdob &,0h33
233,0%° 03 Josd; SB-304253, Sreeas SreBBRoBhTT.

). OB0G WeIE3B-2-

879003 1/10/2008 Tord) @¥BT HeeNWeTT ©oBT I, RDDIVT B)eedd
NO5eTSD  (A-2) SodSoT DB) ewereeddeeN de. 5,00,000/- oI
RPlONAPIeLs 305@&1) 'masoz's6 Vo3A0T. 3T 50@5Zs 766072 Doz, es3od
3,033 239,08° e ok, SB-304253, eIt SnerdE SreBBeeoBIT.
B0E 1 & 2 O, BBVoDDS w03 JoFadh w9 0z° wedadh I eexehoes’
S B30bRY, B0F-5 dotd IOTNT.

Q. B0 23eDIe3S-3: -

e S o3 BJe0d 01/10/2008 Towdh AFF.2TDTTT* (-1) DR Beadd
NOzse (2-2) TD ST @eeHWeTT 0TWT I, BDID3VT, Towwed3
Sogah TS, hBdRENBBIBROD BotdodoN b, &;0bds BIOIY
Borded Mecieod3d BJad Soshonwd Jeodded 3@ I 3,053 0
SN0 memeded® JeBer’ I ABeIT Josd;. 7380 oD, w0eDIDLZT. ITO
Zob BZI, OFe08 01/10/2008 Towd Fohortw, eVB-FeeoBHRS0
Be3edobd woadS osk. NMG-1-03248-2008-09, CD So. NMGD110 oo
SpeomodbwaNG. D208 01/10/2008 T zob 33 B H30bRY, BboG-6

Q0% JOBUNT.
OB0G Wen3IedS-4:-

290030 D003 20/04/2009 Tomd 3exHd NOe (2-2) ¥BT HeeNWTT 0BT
I, oDDHADYT, S[odIdWod DB wmyIeesdweN de. 10,00,000/-
Sogab 23908° eeddord &35° Joad;. 451530 Swewd wdob S;0hd3 wy0z°
893 To. SB-3042538, Snerdes Sred8eo8dsa0.

OD0G WeDIEIB-5:-
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O908 20/04/2009 ToW DIRD), Be dTDTD® (-1) VST DITTT
©od8 JD, ODDDYT, oS D) WmyIeeddeN Twp. 10,00,000/-
Sogod 905° weBdwod Iz Fosl; DI 451529 FweWE VBT &;ahdS 23903
0Z T0. SB-242743, DMFTE BBROBDTIV. VBTG 4 DI 5 O
B3NS woewwedd BoFodh 29038 JeeFHoer's B3obI ©Dwog-7
20T JOTUNG.

10. Se00I TeDwed D) 2CEIh BeDwedd nod Dd) 3 dod 4 Job
BeDTe08 Bod BIoNS e dSBDST0* B D003 09/12/2005 00T 25207
WDT0Z Be BedDR Wededeer TS €3NS3, BFeos 09/12/2005
3 230063000 3,7, BerFS YITITo &30, ¥0Z-8 dotd IOTINT.
gebIer WenIe3B-6:
©sdped Josd 1 DB 2 BID B¢ Bedeo 3ededetsf L)FF w9 03° eye3dbond
@33 HIVWTT oTT IeD, ODTDSMVT 8 B¥TT LLIeDTIT SpSSIY 8
3YNI03 doxddDT (Withdrawal), B0 GoasBANIBLY, BSDoDDS By
edmem 3adedeerts’ 37, W9;08° JeeeotrS B30 eRbor Joak; 9 Do
BOTTNT.

Sl. No. | Date Withdrawn By Cheque No. | Amount Withdrawn
1. 18/11/2010 | self- z,ad0 36023 9,90,000/-
2. 18/11/2010 | self- m,ado 36024 9,90,000/-
3. 18/11/2010 | self- m,ad0 36027 7,86,000/-
4. 18/11/2010 | self- z,ad0 36026 9,90,000/-
5. 18/11/2010 | self- m,ad0 36025 9,90,000/-
Total 47,46,000/-
VB0 BEDTEIB-7:

03¢ BT ©odd BJ0od 18/11/2010 Tod) OFF.DBBTIT* (@ 1) DB NOWe (2-2)
SDh o8 o) SBDT €3, (Trustee) DR 3R Beed Srerda svgieddod
RS BSR, DhSdReNBBIBROD, Suhony Be3epd IS¢ F0.193/2 3 0-19
rboed BOBIFAT eI, woe3adreN B, ;0038 FTO[Y 2OeDIDHZT. JEO
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Zabh SZIR, SwdDoriod eva FpeoBHeRED Biedabd I, F;abdE BTTOIO
oot Bosl, NMG 1-04398-2010-11, CD So. NMGD 167 aomd SpeomeddadweNds.
JTO dechod wed), P30y 20702.5 B30 ©8 ADIE. D00z 18/11/2010 T Zab
B33 &3 OD0Z-10 0t IOBUNS.

3Ref BenTe3B-8:

D VAT SOB3EAT pchabI D, &$;0083 BIOIY 20eDIT Jo3T, B
RDALRY sdped Josk 1 D) 2 DB DN Be Bedeem weduwer Lf, 1t B0z
01/12/2011 80@ 29 ImenY 3R 1,00,000/- Te.RRD 8RR (w0l 0F e3)
r3rnt QedwaNd. M3 83,3 3,30, BDboG- 11 oD IOTINT.

B0 3enITe3B8-9.

33 So338 D3 sdeed Jod 1 DR 2 8 FINT SPZT, 2e 2R 3edLsSs
@ el mos; 105400300001304 dbod 8 BYAI [BY wyos wedrt
BMRFADAWYT, Bt Bedmem wadevef Lf, el Josd; 105400300001304 od 239,05°
e D0t 30D, oy -12 2otd FOTeINTS;

B0 3enJTe3S-9.

33 030 DI 8Tped Josk 1 DA 2 8 VNI SeS3IY Be edwed weduswes
&7, 23 IJoad; 105400300001304 dvod B BYNI F3MY w905° w3
BMREADAWYT, Bt Bedeom weduwef Lf, wed Joss; 105400300001304 ad 2539,05°
T ,e3°0e S Z3ahD, 03 -12 0t FOTING;

Sl. Date Transferred To Cheque Amount Withdrawn
No. No.
1. 28/06/2016 ©3,3T0000E)  80°. DR 38181154 | 19,60,000
2. 28/06/2016 ©33o00bEs 38181151 8,82,000
3. 28/06/2016 R0oRF 305,23, 38181152 7,84,000
28/06/2016 2Red @oc;,%e;f 38181153 8,82,000
Total 45,08,000

B0 23enIe3B-10:
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B IMrIBoLT  DHOITe  @odd BDIe03  29/06/2016 Tow 20w
OXF.TDITC’ (1) TD Worided Myeosd BJabh FeGFYYRT SewdsS
Seglvsony deewPad Techedd Myahad IS [0.137/180 2-30 rhoed chesY,
29/06/20163 3)0b BZT Bweed 20eBITT. TR0 b BB, BPFLFYRDTE B
Odz9,0°  3dedad®d DBP-1-03961-2016-17, CD  So. DPBD399  obodd
JpeomoRBUING. Sre00e3d wed), Be Te. 22,00,000/- AT, B, 20w 8dped
Sre0eMBAR JIND BB HSSAW3. D203 29/06/20163 et B33
30D, R0G-13 votdh FOTNT.

OR0G 3eDIe3B-11:

TEY BMRETB T DI 9033 DF003 29/06/2016 3o N 923 (2-2) LITD
Borded Mycieo3d BJodh BRPFVYIRT Soueds Feguvconu Beewdod
00 Mo d JaSe Tosl; 146/48Q 1-38 mHoed RDeI, Seb, S 0133 ToBE T
1-38 hoed e, S;0hd3s BICY Fob IZHT s 0eBITT. IBO 20ed
BB, BPGTRTR Je’ 0, 0° Bdedobe) DBP-1-03961-2016-17, CD o.
DPBD399 T©pguwe@dod tva Jpeodds 3e3edabd peomesdhadereNd. Sreveess
we), @ Te. 15,60,000/-6N, @dd& AVBID 3TRed DTENTITAN SN
SRaBY @eB3ATYS. BTe08 29/06/2016 3ab SZT 30, ehog-14 2o

BOBUNT.
B0 3eDJTeIB 12:

sdeed Fo, 1 DB 2, BT, BABR), WYEROD DHALOD BODOVRY, B0B
01/12/2021 Bozd BeBITIT. & &FHVIR, FIVODDS B208 01/12/2021 e37F
R 239,08° & eeE0LF BB BRRIOG - 15 20T BORVTING.

3Ref Ben3eds-13:

OFF TR0 (o 1) DI NO (0-2) OTD IR, F;D8 TIDEFTY BoL3aiToN
Horuadh eUE0 BpeES THTFHC Beewdah BDYPEIBY MFT ST¢ Ko, 141
09 2-01 rhot! BeRR, ) Joried VBT BRI TURIYT Boewdab
BDIrPEIBY MFT IS¢ Josl, 14209 2.00 930 wedbabal B0 01/12/2021
Bozh 28eBITT. BT Fab SIFRY, WS Joal, B-1-07932-2021-22, 18 So.
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DSPD898 030t ©o3:3)38 eua SeeoBEmedded 8e3edodh) RpeomoIUeNd. €3]
D) 3, 1 eI ey B w0ed SN, wed, 4.01 rhoed 2lehab
s8pedNW otdodeN BedTIING. BFv0s 01/12/2021 T Fob ST FH3aLIY,
eH205-16 20D FOTTNT.

BRE VOBDYFRIL® IR, BIOIY 2ot IBSew dDoxfa Seolead RPF 3o
DoBIWOT B BEabw  Be BedmIR 30w’ 3 BTN wowed
s3dped0d BOIT S10dbd DR TSN Beed S0dbd B8), Foad, 2005 T B
oy Beoyead @B e DoV (ADaT'R) whf IQIDI . Behwed Josk 1
3 D03 02/05/2023 T 33 evdead wéojad) ok moa'f 17 Qo

&Ref Ben3e3B 14:

e BeRT IR0 9Bt Beosd 04/07/2023 Tord DR DoBYAVT It
B8 E T, ADaTTR HoBIWT BB b8 DA TeUNYRY @OBedIwn,
88RedNW, BJ208 21/11/2011 3 Ipeomaddd AT ST, (Vwogd Joss 11)
33 IBO oBTT 20t VW B3 D) 83 0EDNDIT

3Ref Ben3edS8-15:

AR DoBLW Rwod 8TeedNW TRDIBIG "IBO AR w3 0d" IZT
Jpeosded Sodd;, BT03, SFW D) NBMY ISWBY SedI Bor Josk 11 3,
TPV W, BBT 8 PN, VB, BWor ok 11 3 B33 24,842 B¥BT
wBab wdew 89,220 B3V ©8 o 33 IBO Tend Jyd SeBwT 20T SVD
WODDIBT. BRE VOBIYFRIL® BT TN, (W DITF) BIOIY DI, SBTew
RDOTR 2oBPY BpLAT SyeRBoBNY FZT TedwD), e BT, TeodTeds dotd
ZpedDS Hurded3non I3 B3) J)AIDHTIT. IBO BT30S BB W Bwewd ADITR
DoBeReT  BeeIDoB  FIF  IEODIT. IBO  BTReINW  BIF, O},
Specrie ODE sVEedBY, BeoBHBIT. vlped Josk 1 1 JHoah Syema JeweoN
SBO 3t BZBF TV DF) FeeomaddBLD HVE-FRe0BHIRZORW (o-3)
Swoad SeBwT. ADATFR SoBLPALRY, FAIRWS VWO LFED (8deed To. 6)
2woweR  wdpedodeecldrt FedBpomd, IBO wednYRh ©BOD Be Bedwmed
e3adedeef 33 T DA YN BoBDS HVieBVOT Taf VOLTDYII BT



12.

17

RR,of 1 ARIE AR JBHTT. ATt HoEYwy BI08 04/07/2023 Dowd
SS0° Ju0F Ed rHAT w088 B3O BIB BBLR) wERN VG Joal, 18 DI
19 20 IOYTINT.

BRef BenTe3B-16:

00w e88peddy, edI A wxodd (Lease Deed) I30 IZa Be3r,
DZpomd I3 meaoby, (Certificate of Land "wde Sc506053)") Swe <y dDST.
IO I3 meaodby, (Certificate of Land e FSeanad)") dDox'e SodPabd
SeIBaDY, SvEoriy e DdAT’ T BBAWS DIFeBDT &) ITST. IBO
SBO medabR, BFTe0d 19/05/2014 Tomd ADaTFR SoBEr w0 Bdpedodn
FpeomodITV T 20t FToRDBBITYT. 8 Doy IZO mendadaNd), awd
DY, Fpeods Bogl, BT08, T), b DA IVWDSBIY, BPOOT. VWD BVFLBT
VB-FPeoTEeRT0  ZIODY FpeomodiTen ePde J weweialeoldr
BpOoDBW DYDY, sdeed Todd 1 F JIpeadh Wedam SN Sweboriv
VBIP0BEHIRFIONHW 2paod &Breennd)sS JLtw D) FeomodhTew JIHood
BT, ADaTR SoBLDRY, BEIRDT ¥TT VP FD (8deed Jo. 6) wonosS
©stRed0eod FedBpord), IB0 DN BB0d Be 3edemed wedeienesf L3’
DB QNN DoBDS HLTeBDOT BRE ROLITVYBI* BT W, oIS A,
QeBDZB. BIJe03 19/05/2014 T IBO IBO "W FIeenI)" Do,
(Certificate of Land) meaefoba, embriogd 50335 20 o0 IOTNT.

3R Ben3edS-17:

2000 TR, HnDdZ Jogr FedB IR, dwDdaT DS IBSew
YT BRDTTD IBO Henwedd ToPah HoenWTTNDBY. esdped Tosl; 1
DI 2 DUy HWDTT wHNTAVT NFFDIITT o) IBJ @03 Sogod
B0, BB D) SodeheIedbdmenN WIDEWT.

BRI BJB) D08 JoFodh BIOIY 2905 weZaby, STaben BB ASFHT
Joy) BToITO I, &,é&ﬁoi)dg( QeBTY). ¥TT0Z DU TeeNWTT Ve, 30H0B, BRE
83 3)0dh BPOIY 239,05° 703 Joad; 105406011000004, (F$o> 89310400000002-
é)zsomméosf) -&&o&mméosf. ToITEE), Dosfoh®) STabhereNss.
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BRef BenTe3s-18:

DD 239,05° WF VWY, I, 8TRed Sosk 1 DI 2 OeJy HWWTT WAt )
ORDDIDVT Behwed Jogk 1 D) Behwed -2 8od 4 3 I3 D) Sorab
SHALRY, FBO B Swpwd B DHBBF D) BT AT W0 w3 Josk
105400301000453 239,05° e35° 2TUpeRD, 3. DoITHY, Todl (BFAD Jwodye 23905° -
89310200001160) B0 B0 w903 WS, HeeIDoT STBT. w03
(RBosd; 105400301000453) S3anad IBweSAR D) @30 weadny S30bY
ooy TJodk 21 2o IOJWNB. Iuae W0, ©ITHE, Toabhd)
SS0m300NG esTped F0.3, FBO edepedntort (sdped So.1 D) 2) o3 STabew
RBBOITT @) FoFodh BT BenweSor Seed SedE eudeddon JBO edped
0330l TacdheersNhET.

&Ref BenTe3B-19:

DO BIRB)S w0z Wed WP, wleed Vo 1 D) 2 DIROW Y05
030D, BRE BB, DIF) VIV e 0 BSOIY STODIBTY, IBO 259,05° oI
50@3ZS 54060200000104 &N, z.nasoz's6 8z wdeens, Joudoriw o) e
SCODIT. IBO 205" weBabIY Ay FIWWITT WorTe I Y WA DI
WOSITIVE BeDSO WeFab, DN STHDHIT D) S wWeZdoT TeBD),
US0ZB  SomednivR) WeBwS. wed (ol 54060200000104) ITFodwd
SRRIND D) 23T Teadny I3ab ebwork TVosk 22 2o IOVINNS.,
méosc B8z wdpeEs, JVdony Tesiabhe dpm@éémﬁcg is8ped J0.4. I3O
odpednort (©onde vdped So.1 D) 2) wed STabey IBBOIWYT &) JoFab
QB0 TowmedOrt  Feed eI evgleddond  IBO  edpedwSdrolnt
ZoceeaNDSIT.

3Ref Ben3edS-20:

©dped <ol 1 DI 2 oy HWWITT WA D) BRBITIVE woenwed3od
SoFgod B0hY DIDIT IBO 3SR BB0DB WSZTEITINDHTT.

Q
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0T Jodge DA SIS TO0D. D D, I[N
AT[03AZRRQYJITTT;

1. 88RedNY DG DA DI ¥BT JowoHI FoIAINY B BT I
e oBADID.

2. DN BT DI IBAWTY, BoRPEFTN HF) Az gDoBTIN Bdaf BB DR
adpedab BONBEY, TARDIBID OB oy Teg MW DI TIVSRVRY
Bor DB

3. 8TRedNYRY ol D) BT, NITE DI 3N IS Jeaewahd Bwod
HRDBBDI T

BB D) DIoBIn L obdrt

Ko/

The complaint lists out 20 criminal activities. The period of the said
criminal activity range from 01-10-2008 till 04-07-2023. Therefore,
it is not a case where the projection of the crime comes about for
the first time in 2023 of the years 2008, 2016 and 2017. The
alleged criminal activities are succinctly brought out in the
statement of objections. I, therefore, deem it appropriate to
paraphrase the said paragraphs to this order:

A\Y

13. There are several criminal activities committed by S.
Shivakumar (A-1) and Girija (A-2) which amount to criminal
breach of trust and criminal misappropriation as follows;
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Criminal Activity-1 and 2: On, 1/10/2008 Mrs.
Girija (A-2) fraudulently and dishonestly
transferred of Rs. 10,00,000/- to her bank account
bearing No. SB-30425 through cheque No. 766072
and No. 766073 respectively from firm's bank
Account without any authorization from the
Respondents.

Criminal Activity-2: On, 1/10/2008 Mrs. Girija
(A-2) fraudulently and dishonestly transferred of
another Rs. 5,00,000/- to her bank account bearing
No. SB-30425 through cheque No. 766072 from
firm's bank Account without any valid reason or
authorization from the other partners. The copy of
the bank firms bank statement produced as
Annexure-R5 reflecting money transferred to
Petitioner No. 2's account.

Criminal Activity-3: On the same day again i.e
01/10/2008, Petitioner No. 1 S. Shivakumar (A-1)
and Petitioner No. 2 Girija (A-2) have misused the
funds of the firm and purchased the plot No. 7380,
at Dadapeer Layout, Byraweshwara Nagar,
Sondekoppa Bypass, Nelamangala, Bengaluru Rural
District, through sale deed dated 01/10/2008,
registered as document No. NMG-1-03248-2008-
09, CD No. NMGD110 in the office of the sub-
registrar, Nelamangala in their personal names
without disclosing their partnership status or
obtaining consent from the other partners. The
copy of the sale deed is produced herewith as
Annexure-R6.

Criminal Activity-4: On -20/04/2009, Petitioner
No. 2 Mrs. Girija (A-2) fraudulently and dishonestly
transferred of Rs. 10,00,000/- to her bank account
bearing No. SB-30425 through cheque No. 451530
from firm's bank Account without any valid
authorization from the other partners.

Criminal Activity-5: On -20/04/2009 again
Petitioner No. 1 Mr. Shivakumar (A-1) fraudulently
and dishonestly transferred of Rs. 10,00,000/- to
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his bank account bearing No. SB-24274 through
cheque No. 451529 from firm's bank Account
without any valid authorization from the other
partners/Respondents. The copy of the bank
statement reflecting the crime 4 & 5 is produced as
Annexure-R7.

Respondent No. 1 and Late H Shivakumar who is
the Husband of Respondent No. 2 and father of
Respondent No. 3 and 4 was the Trustee of Sri
Srinivasa Charitable Trust with effect from
09/12/2005. The copy of the reconstitution of
Charitable Trust deed dated 09/12/2005 till his
demise on 21/04/2019 is produced as Annexure-
RS.

Criminal Activity-6: The Petitioner No. 1 and 2
have withdrawn the following amount from Sri
Srinivasa Charitable Trust without any
authorization from Respondent who was also the
Trustee. The copy of the Bank statement reflecting
below withdrawal is produced as Annexure-R9;

Sl. No. | Date Withdrawn By | Cheque No. Amount Withdrawn
1. 18/11/2010 Self 36023 9,90,000/-
2. 18/11/2010 Self 36024 9,90,000/-
3. 18/11/2010 Self 36027 7,86,000/-
4. 18/11/2010 Self 36026 9,90,000/-
5. 18/11/2010 Self 36025 9,90,000/-
Total 47,46,000/-

Criminal Activity -7: On the same day i.e
18/11/2010, Petitioner No. 1 and 2 S.
Shivakumar (A-1) and Girija (A-2) respectively in
their personal capacity have misused the funds of
the trust and purchased 0-19 Guntas of converted
land in Survey No. 193/2 situated at Nelamangala
Town, Byraveswara Nagar, Near Basavanadevara
Mutta, Sondekoppa Circele, N.H 4, Nelamangala,
Bengaluru-562123, through sale deed dated
18/11/2010, registered as document No. NMG-1-
04398-2010-11, CD No. NMGD167 in the office of
the sub-registrar, Nelamangala in their personal
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names without disclosing their trustee status or
obtaining consent from Respondents. The said
purchase was made to defraud the Trustee and the
Trust. The copy of the sale deed produced herewith
as Annexure-R10.

Criminal Activity-8: Following the purchase of the
converted land in their personal names, the said
land was fraudulently leased by Petitioner No. 1
and 2 respectively to Sri Srinivasa Charitable Trust
for the Rent of Rs. 1,00,000/- (One Lakh Only) per
month for a period of 29 years commencing from
01/12/2011 without disclosing their ownership of
the land or obtaining consent from Respondents
who were also trustees. The copy of the Lease
deed is produced as Annexure-R11.

j. Criminal Activity-9: Again Petitioner No. 1 and 2
have transferred the following amount from Sri
Srinivasa Charitable Trust Account
No0.105400300001304, without any valid
authorization from Respondents. The copy of the
bank statement produced as Annexure-R12;
Sl. Date Transferred To Cheque Amount Withdrawn
No. No.
1. 28/06/2016 Ashwathanarayana 38181154 19,60,000
R.S
2. 28/06/2016 Ashwathanarayana 38181151 8,82,000
3. 28/06/2016 | Madhuraj R.G 38181152 7,84,000
4. 28/06/2016 Jyothi Industries 38181153 8,82,000
Total 45,08,000
k. Criminal Activity-10: On the next day of

transferring the money i.e 29/06/2016, Petitioner
No. 1 S. Shivakumar (A-1) in his personal capacity
has purchased 2-30 Guntas of land in Survey No.
137/1 situated at Rameshwara Village,
Doddabelavangala Hobli, Doddballapur Taluk,
Bengaluru Rural District, through sale deed dated
29/06/2016, registered as document No. DBP-1-
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03961-2016-17, CD No. DPBD399 in the office of
the sub-registrar, Doddaballapura. The total
consideration of the sale is Rs. 22,00,000/- which
was paid by Petitioner No. 2 to the Vendor by way
of cash. The copy of the sale deed produced
herewith as Annexure-R13.

Criminal Activity-11: On the very next day of
transferring the money i.e 29/06/2016, Petitioner
No. 2 Girija H (A-2) in her personal capacity has
purchased 1-38 Guntas of land in Survey No. 146/4
situated at Rameshwara Village, Doddabelavangala
Hobli, Doddballapur Taluk, Bengaluru Rural District,
through sale deed dated 29/06/2016, registered as
document No. DBP-1-03963-2016-17, CD No.
DPBD399 in the office of the sub-registrar,
Doddaballapura. The total consideration of the sale
is Rs. 15,60,000/- which was paid by Petitioner No.
2 to the Vendor by way of cash. The copy of the
sale deed produced herewith as Annexure-R14.

Criminal Activity -12: Petitioner No. 1 and 2
again have purchased the land using the trust
money, the copy of the bank statement produced
as Annexure-R15 reflecting this transaction.

Criminal Activity-13: Petitioner No. 1 and 2, S.
Shivakumar (A-1) and Girija (A-2) respectively in
their personal capacity have purchased 2-01
Guntas of land in Survey No. 141 situated at
Hullegowdanahalli  Village, Dasanapura Hobli,
Bengaluru North Taluk, Bengaluru District and 2.00
Acre land in Survey No. 142 situated at
Hullegowdanahalli  Village, Dasanapura Hobli,
Bengaluru North Taluk, Bengaluru District, through
sale deed dated 01/12/2021, registered as
document No. DSP-1-07932-2021-22, CD No.
DSPD898 in the office of the sub-registrar,
Dasanapura. The said purchase was made to
defraud the Trustee and the Trust. The copy of the
sale deed produced herewith as Annexure-R16.
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Respondents filed an application with Central Board
of Secondary Education (CBSE), under the
provisions of the Right to Information Act, 2005,
seeking information and documents submitted by
Petitioner No. 1 on behalf of the Sri Srinivasa
Charitable Trust for obtaining affiliation from CBSE
for running a school under its name and style
Harsha International Public School. The copy of the
RTI Application dated 02/05/2023 filed by
Respondent No. 1 is produced as Annexure No.
R17.

Criminal Activity-14: Respondent have received
the information from CBSE Board on 04/07/2023
pursuant to the application. On examination of the
information and documents received from CBSE
Board, they were shocked and surprised to know
that Petitioner No. 1 and 2 have manipulated and
fabricated the registered lease deed dated
21/11/2011 (Annexure No.11).

Criminal Activity-15: The "Deed of Lease
Agreement" produced by Petitioners before CBSE
Board is identical to Annexure No. 11 above in
terms of registration number, date, parties, and
boundaries but differs in the total land area, which
is stated as 89,220 Sq. Ft instead of 24,842 Sq.
Ft as per Annexure No.11l. This action of
Petitioners manipulating the registered lease deed
to show that the total leased land measured
89,220 Sq. Ft is nothing short of fraudulent,
intending to deceive CBSE Board and the Trust to
fraudulently secure affiliation by showing that they
have sufficient land area as per the norms
prescribed by CBSE Board for running a school
under its name and style Harsha International
Public School (HIPS). The copy of the fabricated
deed of lease agreement as received by CBSE
Board under its covering letter dated 04/07/2023
are collectively produced as Annexure No. R18
and R19 respectively.



25

Criminal Activity-16: It is further submitted that,
in addition to the fabricated deed of lease
agreement above, Petitioners have also produced
another forged document named as "Certificate of
Land", claimed to be registered by Accused No. 3
on 19/05/2014 in favour of CBSE Board to show
that the total leased land measured 89,220 Sq. Ft
on 19/05/2014, which is nothing but forged
document. This document produced as Annexure
No.R20, is a forged document as it bears a false
registration number, date, stamp, seal, signature,
and content, which do not match with any genuine
document registered in the office of the Sub-
Registrar, Karnataka.

Criminal Activity-17: It is submitted that the
Petitioner used the adjacent firm property which
belongs to the firm and the Respondents are
partners of the said firm for running Harsha
International Public School without their knowledge
or consent. Petitioners are illegally using the firm
property without the consent of all partners.

It is submitted that the Respondent had initially
given his consent to open and operate the bank
account in the name of Harsha Hospital partnership
firm, based on the consent of all partners the bank
account was opened bearing Account No.
105406011000004, (Old: 89310400000002-
Vijayabank) Dasarahalli Branch (Harsha Hospital).
The copy of the account opening forms produced as
(Annexure No. 4 above).

Criminal Activity-18: In addition to the bank
account above, Petitioners have fraudulently
opened another bank account in the name of
Harsha Medical and General Store Account No.
105400301000453 by forging the signatures of
Respondent No. 1 and Husband and father of
Respondent No. 2 to 4, (Old Vijaya Bank-
89310200001160) Dasarahalli Branch without the
consent and authorization of all partners and they
have made lot of unauthorized transactions from
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this account. The copy of the account opening
forms and other documents produced as
Annexure No. R21. The Accused No. 3, who was
the branch manager of Vijaya Bank at Dasarahalli
Branch, abetted and facilitated the opening of this
account by the Petitioners, despite knowing that
they were not authorized to do so by the other
partners of the firm. The Accused No. 3 also failed
to verify the genuineness of the signatures and
documents submitted by the Accused No. 1 & 2
and acted in collusion with them to cheat the other
partners of the firm.

V. Criminal Activity-19: In addition to the
unauthorized bank account above, the Petitioners
again opened an additional account in the name of
Harsha Medicals and General Store Account No.
54060200000104, (Bank of Baroda) Dasarahalli
Branch without the consent and authorization from
all partners including Respondents herein and have
made lot of unauthorized transactions from this
account. The copy of the account opening forms
and other documents produced as Annexure No.
R22. The Accused No. 4, who was also the branch
manager of Bank of Baroda at Dasarahalli Branch,
continued to assist and support the Accused No. 1
& 2 in opening this account by the Petitioners,
despite being aware that they were not authorized
to do so by the other partners of the firm. The
Accused No. 3 also failed to verify the documents
submitted by the Accused No. 1 & 2 and acted in
connivance with them to cheat the other partners
of the firm.

14. The Respondents recently learns that the Petitioner
No. 1 has again committed the similar offence of forgery for the
purpose of obtaining the continuation of affiliation from Rajiv
Gandhi University of Health Sciences, Karnataka. The copy of
the forged Deed of Lease Agreement is produced as Annexure-
R23. The same has been informed to Respondent No. 5 by
way of letter dated 15/01/2024, the copy of the letter
addressed to Respondent No. 5 is produced as Annexure R24.”
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Based on the above allegations, the crime is registered on
17-11-2023. The petition is preferred on 04-01-2024. Interim
order is granted subsequently. No investigation worth the name is

conducted before the grant of interim order even.

8. It is not that the allegations against the petitioners are
totally vague or bald. The projection of the learned senior counsel
for the petitioner is that the issue is purely civil in nature and,
therefore, this Court must interfere. He has sought to place reliance
upon four judgments of the Apex Court viz., (i) MALA
CHOUDHARY v. STATE OF TELANGANA'; (ii) URMILA DEVI v.
BALRAM?; (iii) S.N. VIJAYALAKSHMI v. STATE OF
KARNATAKA® and (iv) ANUKUL SINGH v. STATE OF U.P*? to
buttress his submission that the proceedings which are purely civil
in nature have been given a cloak of criminality and, therefore,
further proceedings cannot be permitted to be continued. There can
no qualm about the principles laid down by the Apex Court therein.

Those were the offences only under Sections 406 and 420 of the

12025 SCC OnLine SC 1474
22025 SCC OnlLine SC 1574
32025 SCC OnLine SC 1575
“Criminal Appeal No0.4250 of 2025 decided on 24-09-2025
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IPC. The Apex Court, owing to the facts obtaining in those cases,
holds that setting criminal into motion was an abuse of the process
of law. In MALA CHOUDHARY supra, the Apex Court was
considering the crime and the pleadings in a suit for specific
performance filed by the complainant being identical. Therefore, it
was observed that a civil case was given a cloak of criminality. In
URMILA DEVI supra the High Court had refused to quash the
proceedings. The Apex Court quashes the proceedings on the score
that the issue between the two was concerning a Will and the
dispute was between the members of the family. In
S.N.VIJAYALAKSHMI supra, the case arose out of a private
complaint filed before the jurisdictional Magistrate for plethora of
offences. The Apex Court notices the checkered history of the case
before it, follows the judgment in DELHI RACE CLUB (1940)
LIMITED v. STATE OF UTTAR PRADESH - (2024) 10 SCC 690
and holds that Sections 406 and 420 of the IPC could not have been
alleged together in the facts obtaining in the case therein. ANUKUL

SINGH supra is also rendered on the facts obtaining therein.
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9. In the case at hand, the complaint is noted hereinabove.
The allegations are also noted hereinabove. In the light of the facts
in the case, investigation in the least would become necessary.
Investigation cannot be scuttled at this incipient stage on the plea
of the petitioners that it is purely civil in nature. There are scores
and scores of cases where the Apex Court or this Court has
obliterated the cases at the stage of crime. They are owing to the
facts of each case. There can no straight jacket formula that every
case that projects ingredients of civil wrong and similar facts
projecting criminal culpability, should be quashed. The Apex Court
in KAPTAN SINGH v. STATE OF UTTAR PRADESH?, has held as

follows:

n

9.1. At the outset, it is required to be noted that in
the present case the High Court in exercise of powers
under Section 482 CrPC has quashed the criminal
proceedings for the offences under Sections 147, 148,
149, 406, 329 and 386 IPC. It is required to be noted
that when the High Court in exercise of powers under
Section 482 CrPC quashed the criminal proceedings, by
the time the investigating officer after recording the
statement of the withesses, statement of the
complainant and collecting the evidence from the
incident place and after taking statement of the
independent withnesses and even statement of the

5(2021) 9 SCC 35
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accused persons, has filed the charge-sheet before the
learned Magistrate for the offences under Sections 147,
148, 149, 406, 329 and 386 IPC and even the learned
Magistrate also took the cognizance. From the impugned
judgment and order [Radhey Shyam Gupta v. State of U.P.,
2020 SCC OnLine All 914] passed by the High Court, it does
not appear that the High Court took into consideration the
material collected during the investigation/inquiry and even
the statements recorded. If the petition under Section 482
CrPC was at the stage of FIR in that case the allegations
in the FIR/complaint only are required to be considered
and whether a cognizable offence is disclosed or not is
required to be considered. However, thereafter when
the statements are recorded, evidence is collected and
the charge-sheet is filed after conclusion of the
investigation/inquiry the matter stands on different
footing and the Court is required to consider the
material/evidence collected during the investigation.
Even at this stage also, as observed and held by this Court in
a catena of decisions, the High Court is not required to go into
the merits of the allegations and/or enter into the merits of
the case as if the High Court is exercising the appellate
jurisdiction and/or conducting the trial. As held by this Court
in Dineshbhai Chandubhai Patel [Dineshbhai Chandubhai
Patel v. State of Gujarat, (2018) 3 SCC 104 : (2018) 1 SCC
(Cri) 683] in order to examine as to whether factual contents
of FIR disclose any cognizable offence or not, the High Court
cannot act like the investigating agency nor can exercise the
powers like an appellate court. It is further observed and held
that that question is required to be examined keeping in view,
the contents of FIR and prima facie material, if any, requiring
no proof. At such stage, the High Court cannot appreciate
evidence nor can it draw its own inferences from
contents of FIR and material relied on. It is further
observed it is more so, when the material relied on is
disputed. It is further observed that in such a situation,
it becomes the job of the investigating authority at such
stage to probe and then of the court to examine
questions once the charge-sheet is filed along with such
material as to how far and to what extent reliance can
be placed on such material.
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9.2. In Dhruvaram Murlidhar Sonar [Dhruvaram
Murlidhar Sonar v. State of Maharashtra, (2019) 18 SCC 191 :
(2020) 3 SCC (Cri) 672] after considering the decisions of this
Court in Bhajan Lal [State of Haryana v. Bhajan Lal, 1992
Supp (1) SCC 335 : 1992 SCC (Cri) 426] , it is held by this
Court that exercise of powers under Section 482 CrPC to
quash the proceedings is an exception and not a rule. It is
further observed that inherent jurisdiction under
Section 482 CrPC though wide is to be exercised
sparingly, carefully and with caution, only when such
exercise is justified by tests specifically laid down in the
section itself. It is further observed that appreciation of
evidence is not permissible at the stage of quashing of
proceedings in exercise of powers under Section 482
CrPC. Similar view has been expressed by this Court in Arvind
Khanna [CBI v. Arvind Khanna, (2019) 10 SCC 686 : (2020) 1
SCC (Cri) 94] , Managipet [State of Telangana v. Managipet,
(2019) 19 SCC 87 : (2020) 3 scC (Cri) 702] and
in XYZ [XYZ v. State of Gujarat, (2019) 10 SCC 337 : (2020) 1
SCC (Cri) 173] , referred to hereinabove.

9.3. Applying the law laid down by this Court in the
aforesaid decisions to the facts of the case on hand, we are of
the opinion that the High Court has exceeded its jurisdiction in
quashing the criminal proceedings in exercise of powers under
Section 482 CrPC.

10. The High Court has failed to appreciate and consider
the fact that there are very serious triable issues/allegations
which are required to be gone into and considered at the time
of trial. The High Court has lost sight of crucial aspects which
have emerged during the course of the investigation. The High
Court has failed to appreciate and consider the fact that the
document i.e. a joint notarised affidavit of Mamta Gupta
Accused 2 and Munni Devi under which according to Accused 2
Ms Mamta Gupta, Rs 25 lakhs was paid and the possession
was transferred to her itself is seriously disputed. It is required
to be noted that in the registered agreement to sell dated 27-
10-2010, the sale consideration is stated to be Rs 25 lakhs
and with no reference to payment of Rs 25 lakhs to Ms Munni
Devi and no reference to handing over the possession.
However, in the joint notarised affidavit of the same date i.e.
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27-10-2010 sale consideration is stated to be Rs 35 lakhs out
of which Rs 25 lakhs is alleged to have been paid and there is
a reference to transfer of possession to Accused 2. Whether Rs
25 lakhs has been paid or not the accused have to establish
during the trial, because the accused are relying upon the said
document and payment of Rs 25 lakhs as mentioned in the
joint notarised affidavit dated 27-10-2010. It is also required
to be considered that the first agreement to sell in which Rs 25
lakhs is stated to be sale consideration and there is reference
to the payment of Rs 10 lakhs by cheques. It is a registered
document. The aforesaid are all triable issues/allegations
which are required to be considered at the time of trial. The
High Court has failed to notice and/or consider the material
collected during the investigation.

11. Now so far as the finding recorded by the High Court
that no case is made out for the offence under Section 406 IPC
is concerned, it is to be noted that the High Court itself has
noted that the joint notarised affidavit dated 27-10-2010 is
seriously disputed, however as per the High Court the same is
required to be considered in the civil proceedings. There the
High Court has committed an error. Even the High Court has
failed to notice that another FIR has been lodged against the
accused for the offences under Sections 467, 468, 471 IPC
with respect to the said alleged joint notarised affidavit. Even
according to the accused the possession was handed over to
them. However, when the payment of Rs 25 lakhs as
mentioned in the joint notarised affidavit is seriously disputed
and even one of the cheques out of 5 cheques each of Rs 2
lakhs was dishonoured and according to the accused they were
handed over the possession (which is seriously disputed) it can
be said to be entrustment of property. Therefore, at this stage
to opine that no case is made out for the offence under
Section 406 IPC is premature and the aforesaid aspect is to be
considered during trial. It is also required to be noted that the
first suit was filed by Munni Devi and thereafter subsequent
suit came to be filed by the accused and that too for
permanent injunction only. Nothing is on record that any suit
for specific performance has been filed. Be that as it may, all
the aforesaid aspects are required to be considered at the time
of trial only.
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12. Therefore, the High Court has grossly erred in
quashing the criminal proceedings by entering into the
merits of the allegations as if the High Court was
exercising the appellate jurisdiction and/or conducting
the trial. The High Court has exceeded its jurisdiction in
quashing the criminal proceedings in exercise of powers
under Section 482 CrPC.

13. Even the High Court has erred in observing that
original complaint has no locus. The aforesaid observation is
made on the premise that the complainant has not placed on
record the power of attorney along with the counter filed
before the High Court. However, when it is specifically stated
in the FIR that Munni Devi has executed the power of attorney
and thereafter the investigating officer has conducted the
investigation and has recorded the statement of the
complainant, accused and the independent witnesses,
thereafter whether the complainant is having the power of
attorney or not is to be considered during trial.

14. In view of the above and for the reasons stated
above, the impugned judgment and order [Radhey Shyam
Gupta v. State of U.P., 2020 SCC OnLine All 914] passed by
the High Court quashing the criminal proceedings in exercise
of powers under Section 482 CrPC is unsustainable and the
same deserves to be quashed and set aside and is accordingly
quashed and set aside. Now, the trial is to be conducted and
proceeded further in accordance with law and on its own
merits. It is made clear that the observations made by this
Court in the present proceedings are to be treated to be
confined to the proceedings under Section 482 CrPC only and
the trial court to decide the case in accordance with law and
on its own merits and on the basis of the evidence to be laid
and without being influenced by any of the observations made
by us hereinabove. The present appeal is accordingly allowed.”
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10. The Apex Court in the case of NEEHARIKA
INFRASTRUCTURE (P) LTD. v. STATE OF MAHARASHTRAS, has

held as follows:

A\Y

33.12. The first information report is not an
encyclopaedia which must disclose all facts and details
relating to the offence reported. Therefore, when the
investigation by the police is in progress, the court
should not go into the merits of the allegations in the
FIR. Police must be permitted to complete the
investigation. It would be premature to pronounce the
conclusion based on hazy facts that the complaint/FIR
does not deserve to be investigated or that it amounts to
abuse of process of law.After investigation, if the
investigating officer finds that there is no substance in
the application made by the complainant, the
investigating officer may file an appropriate
report/summary before the learned Magistrate which
may be considered by the learned Magistrate in
accordance with the known procedure.”

11. The Apex Court in the case of STATE OF MADHYA

PRADESH v. KUNWAR SINGH’, has held as follows:

A\Y

8. Having heard the submissions of the learned counsel
appearing on behalf of the appellant and the respondent, we
are of the view that the High Court has transgressed the
limits of its jurisdiction under Section 482 of CrPC by
enquiring into the merits of the allegations at the present
stage. The fact that the respondent was a signatory to the
cheques is not in dispute. This, in fact, has been adverted to

6 (2021) 19 SCC 401
72021 SCC OnlLine SC 3668
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in the judgment of the High Court. The High Court has also
noted that a person who is required to approve a financial
proposal is duty bound to observe due care and responsibility.
There are specific allegations in regard to the irregularities
which have been committed in the course of the work of the
‘Janani Mobility Express’ under the National Rural Health
Mission. At this stage, the High Court ought not to be
scrutinizing the material in the manner in which the
trial court would do in the course of the criminal trial
after evidence is adduced. In doing so, the High Court
has exceeded the well-settled limits on the exercise of
the jurisdiction under Section 482 of CrPC. A detailed
enquiry into the merits of the allegations was not
warranted. The FIR is not expected to be an
encyclopedia, particularly, in a matter involving
financial irregularities in the course of the
administration of a public scheme. A final report has
been submitted under Section 173 of CrPC, after
investigation.

12. The Apex Court in the case of SOMJEET MALLICK v.

STATE OF JHARKHAND,® has held as follows:

n

15. Before we proceed to test the correctness of the
impugned order, we must bear in mind that at the stage of
deciding whether a criminal proceeding or FIR, as the
case may be, is to be quashed at the threshold or not,
the allegations in the FIR or the police report or the
complaint, including the materials collected during
investigation or inquiry, as the case may be, are to be
taken at their face value so as to determine whether a
prima facie case for investigation or proceeding against
the accused, as the case may be, is made out. The
correctness of the allegations is not to be tested at this
stage.

8 (2024) 10 SCC 527
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16. To commit an offence, unless the penal statute
provides otherwise, mens rea is one of the essential
ingredients. Existence of mens rea is a question of fact
which may be inferred from the act in question as well
as the surrounding circumstances and conduct of the
accused. As a sequitur, when a party alleges that the
accused, despite taking possession of the truck on hire,
has failed to pay hire charges for months together,
while making false promises for its payment, a prima
facie case, reflective of dishonest intention on the part
of the accused, is made out which may require
investigation. In such circumstances, if the FIR is
quashed at the very inception, it would be nothing
short of an act which thwarts a Ilegitimate
investigation.

17. It is trite law that FIR is not an encyclopaedia
of all imputations. Therefore, to test whether an FIR
discloses commission of a cognizable offence what is to
be looked at is not any omission in the accusations but
the gravamen of the accusations contained therein to
find out whether, prima facie, some cognizable offence
has been committed or not. At this stage, the court is
not required to ascertain as to which specific offence
has been committed.

18. It is only after investigation, at the time of
framing charge, when materials collected during
investigation are before the court, the court has to
draw an opinion as to for commission of which offence
the accused should be tried. Prior to that, if satisfied, the
court may even discharge the accused. Thus, when the FIR
alleges a dishonest conduct on the part of the accused
which, if supported by materials, would disclose
commission of a cognizable offence, investigation
should not be thwarted by quashing the FIR.

19. No doubt, a petition to quash the FIR does not
become infructuous on submission of a police report
under Section 173(2)CrPC, but when a police report
has been submitted, particularly when there is no stay
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on the investigation, the court must apply its mind to
the materials submitted in support of the police report
before taking a call whether the FIR and consequential
proceedings should be quashed or not. More so, when
the FIR alleges an act which is reflective of a dishonest
conduct of the accused.”

(Emphasis supplied at each instance)

In the light of the facts obtaining in the case at hand and the
judgments rendered by the Apex Court as noted hereinabove, the

matter would require investigation.

13. For the aforesaid reasons, finding no warrant to entertain

the petition at this juncture, the petition stands dismissed.

Interim order if any, operating shall stand dissolved.

Sd/-
(M.NAGAPRASANNA)
JUDGE

Bkp

CT:MJ
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