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IN THE HIGH COURT OF JHARKHAND AT RANCHI

Binda Paswan son of late Nakat Paswan, residing at Mohalla-
Edalhatu, PO Morabadi, PS Bariyatu, Town and District Ranchi.

...... Petitioner

Versus
1. The State of Jharkhand through the Secretary/Principal
Secretary, Road construction Department having office at
Project Building, PO and PS Dhurwa, Town and District Ranchi.

2. The Special Secretary, Road Construction Department having
office at Project Building, PO and PS Dhurwa, Town and
District Ranchi.

3. The Deputy Secretary, Road Construction Department having
office at Project Building, PO and PS Dhurwa, Town and
District Ranchi.

4. The Engineer-in-Chief, Road Construction Department having
office at Project Building, PO and PS Dhurwa, Town and
District Ranchi.

5. The Chief Engineer cum Enquiry Officer, National Highway
Wing, Jharkhand having office at Dhurwa, PO and PS Dhurwa,
Town and District Ranchi. ... Respondents

CORAM: HON’BLE MR. JUSTICE SUJIT NARAYAN PRASAD
For the Petitioner(s) :Mr. Manoj Tandon, Advocate;

Ms. Shivani Bhardwaj, Advocate;

Mr. Shubham Kumar, Advocate;

Mr. Karamjit Singh Chhabra, Advocate
For the Respondent :Mr. Om Prakash Tiwari, GP-III

Dated:08/04/2026

1. The present writ petition under Article 226 of the Constitution of
India has been filed against the order dated 18.1.2012 passed by the
Engineer-in-Chief, Road Construction Department - Respondent No.4,
whereby and whereunder, the recovery of Rs. 3,63,333/- has been
sought from the petitioner with a further punishment of stoppage of
three increments with cumulative effect. It has also been mentioned in
the order impugned that the petitioner would not be entitled for
anything than what he has been paid under Rule 97 of the Jharkhand

Service Code during the period of suspension.



2026:JHHC:10332

Factual Matrix:

2. The brief facts of the case which require to be enumerated herein
read as under:

(1) It 1s stated that the petitioner was appointed as a
Junior Engineer in the month of December, 1987.
The State of Bihar was bifurcated on 15.11.2000
and the services of the petitioner was finally
allocated to the State of Jharkhand in view of the
provisions enshrined in Bihar Re-organization Act,
2000. Right from the date of appointment the
petitioner was discharging his duties to the
satisfaction of all concerned without any complaint
of any kind whatsoever against the petitioner.

(il)  The petitioner was posted as Junior Engineer, Road
Construction Department, Road Section, Raidih
under the jurisdiction of Road Division, Gumla
during the Financial Year 2008-2009, he was put
under suspension vide order no. 255 dated 4.9.2009
under the provisions enshrined in Bihar and Orissa
Sub-Ordinate Services (Discipline and Appeal) Rules,
1935.

(i11) Memo of charge was framed against the petitioner
on 9.2.2010 and the said charge was communicated
to the petitioner by office order dated 10.2.2010.
The petitioner submitted a detailed reply on

24.3.2020 to the enquiry officer, the In-charge Chief



(iv)

v)

(vi)
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Engineer, National Highway Wing, Road
Construction Department, Jharkhand, Ranchi. The
petitioner denied each and every charges. The
petitioner explained the entire facts to show that he
was not at all responsible and guilty for any kind of
omission or commission.

A thorough enquiry was conducted by the enquiry
officer, the Chief Engineer, National Highway Wing
and this enquiry report was prepared on 01.08.2011.
On perusal of the enquiry report it would be evident
that none of the four charges against the petitioner
were proved. The said enquiry report was forwarded
by the enquiry officer to the Government by letter
dated 2.8.2011.

The Deputy Secretary of the Road Construction
Department without giving any opportunity of being
heard to the petitioner differed with the finding
recorded by the enquiry officer and communicated
the same to the petitioner by letter dated 15.10.2011.
The petitioner having no option has submitted his
reply on 11.11.2011 to the said letter dated
15.10.2011 wherein the petitioner reiterated that
none of the charges were proved against the

petitioner and there was no point in differing with
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the finding recorded by the enquiry officer and the
petitioner was fit to be exonerated of the charges.

(vii) However, none of the grounds taken by the
petitioner was considered and the disciplinary
authority by order contained in memo no. 372(S)
dated 18.1.2012 passed the order of punishment
against the petitioner whereby a recovery of Rs.
3,60,333/- only has been sought from the petitioner;
stoppage of three increments with cumulative effect
has been passed with a further direction that the
petitioner shall not be entitled for anything than
what he has been paid under Rule 97 of the
Jharkhand Service Code during the period of
suspension.

(viii) The petitioner preferred an appeal on 25.4.2012 to
the appellate authority, the Secretary, road
construction Department, Government of Jharkhand,
Ranchi but the said representation has not been
disposed of as yet.

Arguments advanced on behalf of the petitioner:

3.The learned counsel appearing for the petitioner has questioned the
order of punishment on the ground that the procedure as laid down
by the judicial pronouncement in the judgment rendered by the
Hon’ble Apex Court in the case of Punjab National Bank &

Others Vs. Kunj Behari Misra, reported in 71998 (7) SCC 84 has
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not been followed. It has been submitted that the further irregularity
in the process is that the inquiry report in which the charge has not
been found to be proved has been differed but not by the disciplinary
authority rather by the Deputy Secretary and based upon that
difference of opinion a second show-cause notice although was
issued which has been scrutinized by the Engineer-in-Chief, 1i.e.,
disciplinary authority and thereafter the punishment has been
imposed. It has been contended that there was no application of mind
before inflicting the punishment that too major in nature.

Arguments advanced on behalf of the State:

4. Mr. O.P.Tiwari, the learned counsel appearing for the State has
defended the order of punishment on the ground that the procedure as
laid down by the Hon’ble Apex Court in the case of Punjab National
Bank & Others Vs. Kunj Behari Misra(Supra)has been followed,
since, the inquiry report in which the charge has not been found to be
proved has been differed by the Deputy Secretary and thereafter the
second show cause notice has been issued. The learned counsel has
further submitted that even considering the fact that the procedure has
not been followed it can be a best case to remit the matter before the
authority.

Analysis: -

5. This Court has heard the learned counsel for the parties.

6. The admitted fact is that the order of punishment which has been
passed in a situation of charge having not been found to be proved by

the inquiry officer although the same was placed before the Deputy
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Secretary, not before the disciplinary authority, who has differed with
the opinion of the inquiry report assigning the reason but thereafter the
same was forwarded to the Engineer-in-Chief i.e. the disciplinary
authority who based upon that difference of opinion has inflicted the
order of punishment.

7. As such, the issues which require consideration are:

(1)  As to whether the procedure as laid down in the case of
Punjab National Bank & Others Vs. Kunj Behari
Misra(supra) has been followed in the present case or not?”

(i1))  As to whether in such circumstances of wrong having been
committed by the disciplinary authority will it be proper to
remit the matter before the disciplinary authority again in

order to give aid to a wrong doer?

Issue No.1:

8. This Court considering the aforesaid issue is of the view that the
facts pertaining to the case of Punjab National Bank &
Others Vs. Kunj Behari Misra (supra) needs to be referred
herein which is as under:
The respondents in these two appeals, namely, Shri Kunj
Behari Misra and Shri Shanti Prasad Goel were working in the
appellant-Bank in the Hazratganj Branch, Lucknow, as
Assistant Managers. On 10-11-1981, on physical verification
of the currency chest, a shortage of Rs 1 lakh currency notes
was found. Thereafter first information report was lodged and

disciplinary proceedings were initiated by the appellant-Bank
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against both the respondents, who were also placed under
suspension. Six charges were framed against Misra while the
charge-sheet served on Goel contained seven charges. The
disciplinary authority did not conduct the enquiry itself and an
enquiry officer was appointed to hold the enquiry.

The enquiry officer gave the respondents opportunity of being
heard. In his report submitted in connection with the enquiry
against Misra, he found him guilty only of one charge, namely,
that he did not sign the relevant register from 20-10-1981 to 9-
11-1981 but exonerated him of charges two to six. As far as
Goel is concerned, the enquiry officer in his report found him
not guilty of any of the charges and exonerated him.

On the receipt of the reports from the enquiry officer, the
disciplinary authority, the Regional Manager of the appellant-
Bank to whom the reports were submitted did not agree in the
case of Misra with the findings of the enquiry officer in respect
of charges two to six and by a short order dated 12-12-1983,
passed an order holding that it was an undisputed position that
Misra being Assistant Manager was in the joint custody of the
keys of the currency chest and he had personal responsibility
towards the safe custody of the cash and that no material had
been placed during the enquiry proceedings to establish that he
had discharged his duties in the manner expected of him. The
disciplinary authority accordingly held Misra to be responsible

for the shortage in question and held that a minor penalty of



2026:JHHC:10332

proportionate recovery ought to be imposed on the respondent
for the loss of Rs 1 lakh caused to the Bank due to negligence
on his part in the discharge of his duties. Similarly in the case
of Goel, the disciplinary authority did not agree with the
enquiry report and passed an order dated 15-12-1983 directing
proportionate recovery of the loss of Rs 1 lakh caused to the
Bank by him. During the pendency of these disciplinary
proceedings, both Misra and Goel superannuated on 31-12-
1983. The disciplinary authority accordingly directed the
recovery of the money from the Bank's contribution to the
provident fund of the respondent-officers.

The respondents then filed appeals to the appellate authority
but they were unsuccessful. Thereupon Misra filed Civil Writ
Petition No. 3197 of 1984 before the Lucknow Bench of the
Allahabad High Court while Goel filed Civil Writ Petition No.
1192 of 1984 in the High Court at Allahabad. The main
contention of the respondents in the said writ petitions was that
the disciplinary authority, who had chosen to disagree with the
conclusions arrived at by the enquiry officer, could not have
come to adverse conclusions without giving them an
opportunity of being heard and the orders passed against them
were liable to be quashed. This contention found favour with
the High Court who, while allowing Misra's writ petition vide
its judgment dated 20-2-1990, quashed the order imposing

penalty and directed the appellants to release the retirement
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benefits including provident fund and gratuity. Following the
aforesaid decision, the writ petition filed by Goel was allowed
by the High Court on 10-1-1995 and a similar direction was
issued for the release of the retirement benefits like provident
fund and gratuity etc. to the said respondent.

Thereafter, appeals by special leave came up for hearing
before a Bench of two Judges of the Hon’ble Apex Court.
While the appellants placed reliance on the decision in State
Bank of Indiav. S.S. Koshal [1994 Supp (2) SCC 468 : 1994
SCC (L&S) 1019 : (1994) 27 ATC 834] the counsel for the
respondents placed reliance on two other two-Judge Bench
decisions in Institute of Chartered Accountants of India v. L.K.
Ratna [(1986) 4 SCC 537 : (1986) 1 ATC 714] and Ram
Kishan v. Union of India [(1995) 6 SCC 157 : 1995 SCC
(L&S) 1357 : (1995) 31 ATC 475] . Both the sides also
referred to the Constitution Bench decision of this Court
in Managing Director, ECIL v. B. Karunakar [(1993) 4 SCC
727 : 1993 SCC (L&S) 1184 : (1993) 25 ATC 704] and each
of them sought to place reliance on them. In view of the
apparent conflict in the decisions in the first three cases by
order dated 30-10-1996 [ From the Judgment and Order dated
20-2-1990 of the Allahabad, High Court in W.P. No. 3197 of
1984] , the case was referred to be heard by a larger Bench.
Thereafter, matter was placed before the full bench of the

Hon’ble Apex Court to resolve the apparent conflict.
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9.The Hon’ble Apex Court based upon the aforesaid background has
laid down the proposition in a situation where if the charge has not
been found to be proved by the inquiry officer, then the disciplinary
authority has not been said to be remediless rather the disciplinary
authority has been conferred with a power which is to be exercised by
him. In a situation of charge having not found to be proved the
disciplinary authority by showing difference of opinion by assigning
the reason may communicate the same to the delinquent employee for
the purpose of providing opportunity to put his defence. The relevant
paragraph is paragraph no. 19 of the said judgment which is being

quoted and referred herein:

"19. The result of the aforesaid discussion would be that the principles
of natural justice have to be read into Regulation 7(2). As a result,
thereof, whenever the disciplinary authority disagrees with the
enquiry authority on any article of charge, then before it records its
own findings on such charge, it must record its tentative reasons for
such disagreement and give to the delinquent officer an opportunity to
represent before it records its findings. The report of the enquiry
officer containing its findings will have to be conveyed and the
delinquent officer will have an opportunity to persuade the
disciplinary authority to accept the favourable conclusion of the
enquiry officer. The principles of natural justice, as we have already
observed, require the authority which has to take afinal decision and
can impose a penalty, to give an opportunity to the officer charged of
misconduct to file a representation before the disciplinary authority

records its findings on the charges framed against the officer."

10. The purpose is that in such situation when the inquiry officer
has found none of the charges proved against the delinquent employee
then the delinquent employee ought to have been given an opportunity

to defend himself on the issue of showing the difference of opinion.

10
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11. Adverting to the facts of the present case wherein also the
admitted fact is that the writ petitioner while holding the post of Junior

Engineer has been proceeded by imputing the following charges:

“IRITHST-1- 4t faTarear, =it sifiar gr 4t I 2y
e g, a1 duraeiiRdn, 9y vHed, Tl
Wﬁﬁéﬁ%ﬁqnﬁﬁaﬁrﬁ%—g’m&ﬁ\wﬁﬂm
(25.000=00%0) H T & ILT F A W@EW Ty & forg
B 11.89.149=00 FoH1eTE 50 GG WFHAT dUR fhT T qul
aftrd Wgre SRAr ot Sar< uNIe & I1Ed ¥ SRiuad
AT ¥ 37 Uidh oA WR Widld Ud &R ol T 139 ad 3
R H=a ifar gRT 7 R U& 8 Y & e feamiex
ATZSTS{THT-3ITHT UTadh e daR fhT 1T Sifig T & uy & fafdd
framiier &1 avars # SIeT-3eT Ugdhad daR fy 7Y arfe 349
UTadh el 1 25.000-00 %0 & 3T A™T S b adl fad
IR Wipla Iad A o1 Wl faud R R Td Tad g
feareR g:fdFaNT o eI AR &1 T fhan o dop 13 gy o
RIUT By SMfPRAT gRT Yefdd Hesd  SHftdr aul
SRS HF & Y TSIT B ATHT 10.90.000=00 To BT
g fer fean |

9 UHR U& gl UY HT GS-Us H UGHa- daR &R adl
TH 81 U H $d UIahierd A1 BT S B HrIuTadd Sl
ﬁwﬂmﬁa{fﬁ?ﬂm@rmmaﬁrmmﬂm
EIETWWWWW%’[W@H fe@Th 39h GRT THA
g, fogR &1 URUA  SfIex  H-HAT-462 ToUodhlo  feih
%003 1982 H fafgd erc™r &1 Ieera oo T foraes fore 3 aret

|

JRIT F/IT-2- Y 2008-09 b 3fclicl fAdepTE He & T8 Huriad
feamy U wf @Y Sitg & SRE T T 6 TEe IaSE-TRR
Uy o forT Wiipd UrabaHl | 30 Tal & WY 81 WBM Grade I Pl
BT DI Wipd bY T A qUT 37 Hel bl Furid farepr i 1
ar off feraaman T 8 IoR S & SR uran T {6 difds &
¥ WBM Grade 111 &1 BT T T AT 81 o] T

SRIAT Ud HRUTad HRAT & A1y @R WBM Grade 111 %
i oI foar duifed ﬁﬂf B Criminal Breach of Trust Td ISRIRED
eI & a8 e AT dUR aR 39 Hfiaal § durfed fa
& a1 QT = 71 GRITT 71U IR 67 e R foran |

wwaﬁﬁaﬁaeﬁ\mqﬁﬂ?wﬁwxaﬂaw
fAgaraet 1976 6 99 3(1) (D) (D) TAT33) & Ufddhd 3H=RUT &
ferg < &, oiftg e o Fammael & fod -9 & de Srua
foxita ofiftr & figml & ufdga foxiia sifafidar &= aur
fygR faa fammactt & fom-34 & 78 IRGR &I a0 &fd ugam
& forg At 81
JRIT TWAT-3- T 2008-09 & 3Hqld fddPw1d= g & a8 dipa
gracha # U & gode H gt oA aur udf iRy S 9F %
U1y Wipd BT T A YT 35 HuIied R g foar m

11
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ff quifor TR Wi & SR U T F SRt e
SFARIAT & THR & Ue aTd TAAT JFe18-aR Uy & I &1 g1
HIT Y| TS Ui § O o1 Ture (HEasi ura 7 qur fiet
& | ff Ydted o1 3muTa urar |

39 UPR, ARG ST AT gRT 7 Rih IRBRT Jadb
AR FgdEdl 1976 & 99 3¢1) () () AT 33) 7 30féa
3MT=RUI & Ul B foban T 3] g faw Fommaedt & Fam
%an%ﬁaznﬁ?%aeaﬂwﬁﬁ?ﬂﬁ&ﬁmqéwwm

|

SR TBT-4-Y 2008-09 F  3faFfd fdadwreld A & dgd
TR & 9 SR fauria U § FR1T ¢ SR 7T § (IR o
Ty Bt SrerT § mgfd ot Mt 3R T HeTR) gRT 4H IR WR 4|
B AT TS S [ARid Hded! dl by S arel YdH &1
TRE Finished AT BT YA oo a1 8, S0 e ufeban &1 TR
IeeteH 3. s e oRifa i siftriar gt €1

12. The writ petitioner was asked to participate in the enquiry

proceeding who participated in the same and defended the charges
leveled against him. The inquiry officer had concluded the inquiry and
found none of the charge having been proved against the petitioner.

The opinion of the inquiry officer is as under:

“3RTY TBAT-1-

sy - fad@reia ureH gq 3fide YR FREfd 2
& Sfaid oMl § IR U MY & Sfaifd WURY AT AE &
foraft off AR & Urdp T Bt 3{Idc B T ddb B &
oy sriuae fiEddr &M §l G afg fedl oy & fom
fqa@mrefa Taem Te g uemad &1 god fhar Sar
fadp1el TS 8 U Sffded O ¥ T Uy § | 25000/-
¥U H1 [T AU AT 3R Ul 3fde BT ITANT Wi 8! 38
STl o Sad 9@l & IAd U HRUEd A &
SRR TUe-Wus ¥ - SHAIdr gRT Ulddherd oid HA
I A T8l HeT S Webdl g1 T: To 10.90.000/- T & Wolf
U AR e 3t gfY off S wiedt @ T 81 uTchl § 1 3fqud I8
3R YT &l giaT 5 |

SRIY HET-2-

sy SRiuaS ], 0¥ YHvSd, 0 $I I T 3f1ded
1SR DI Ufd IURGeH, T[HeN B A WM & BHRUT HTdfed A b
TFHRT SURE, A & A SR g St aofe 9 udf &
FRIEONTRIA 31 GRT HRIUTAd S{Addl & WBM Gr. Il & B
H JYUYR dX Premix Carpet T Pot Patch & ﬁ*FQ forar |
SRS R & U Ufdde & §l SUged gRT g:
HIS TR e fhd 91 ¥ 78 udiid 81aT § fob SRiftd yerfaert
FREIE JYUR X Premix Carpet/Pot Patch &1 B Bl fear
T BRI 916 &1 fafd § il g GRT WBM Gr. Il ST 1 151

12
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U ST & W § 98 ad Td Uddid giaT § f6 WBM Gr. Il &
&I BT Premix Carpet Ul Pot Patch H Cover & f&d1 711 gRT|

g 3R YHIOId 8! gl 8|
IRIY TEAT-3-
fspy 3RIT & WY Hag Wieg & ¥ H srdeqor e, gy
3fed, Al Td Srefieror A, T I UY fEet BT Sid
yfade Gor & forad gun Sita ufdded § st |a &1 o 78t
fhd O Td g 7 o2 gy § et 30 &1 &1 foed o &
Qe foar T B IReg S T[Ura U9 WS W U e
foraT T 51 a1 Sird Ufdded H foddt guier faRiy & graewad &
Y ford S aral gt Ry @) wE, A g & oo fig) @
O &1 I g 3R 7 81 Wd W ford 1 o1t o1 81 Ardt gia &
aol wiE Y e foar mar g1 fedt ot ufddes # qquraan @
TUieT & oI 1S Sirg fhd oM o7 Iweikd =gt fobar mar g1 aftfa
gRIRUf & SR UGIYBRY b1 TG &1 A &d gU 39 3RIY
I Yad far ST g |
JRIY HEAT-4-
fospd TRaT & T Tt HrTeTd ¥ WY gl § & erfuas
AT Ud Terd Ad & ey R g ot oA, &
G GRT Finished rate TR YITAH g JHIUIG dOR frd M|
S A et g SUaTeIRd &7 H § SHIAY BT BRI g Ud
SIfEH 11 3fck: i UrFaT &l 39 3RIU # &1 fobar o evelt
81 5% SHfaRkad @ § b Wi § qd uRkare o @ dgd
PR TS T, TN HIS U AT GHIUT TS & SR IuS e
FT T SI6idh WRBR &1 6% ¢ fob uRkare v 3R 9 e oft
faRRry ypfa & o0 78) 8). R 99 d% HIs HRATs A URdlg gl 3
UG A B Wl S | 1 O, S e fob 39t AYY uRkdig arar I
PUSEERESISIE]

13. The aforesaid inquiry report was forwarded to the Deputy

Secretary of the concerned department who differed with the opinion
raised by the inquiry officer as per Annexure -7 to the writ petition.
The disciplinary authority admittedly was not the disciplinary authority
but even then, the inquiry report was forwarded to him. The Deputy
Secretary, thereafter, has forwarded the second show cause notice
along with its reply to the disciplinary authority, the Engineer-in-Chief
who in turn thereof inflicted the recovery of Rs./- 3,63, 333/- along
with major punishment of withholding three annual increments with

cumulative effects and other punishments.

13
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14. The question of issuance of second show cause notice which
contains difference of opinion is not a concept in a situation where the
charge has not been found to be proved and the same has been differed
by the disciplinary authority. The reason being that the second show
cause notice must be issued by the disciplinary authority on acceptance
of the inquiry report so as to provide an opportunity to the delinquent
employee before inflicting punishment. The disciplinary authority
thereafter is to pass an order on consideration of the reply given by the
delinquent employee which would be evident from paragraph 19 of the
judgment referred herein above.

15. The learned State counsel has also admitted that disciplinary
authority of the post of Junior Engineer is the Engineer-in-Chief. As
such, the power conferred to take any disciplinary action lies upon the
Engineer-in-Chief not upon any other officer of the department. Herein
the difference of opinion ought to have been shown by the disciplinary
authority who is the Engineer-in-Chief but actually it has been shown
by the Deputy Secretary of the concerned department. The said
difference of opinion has been forwarded to the authority who on its
acceptance has inflicted punishment and, not only that, it has referred
in the impugned order that the punishment has been inflicted after
scrutinizing the entire materials. The entire materials mean the
difference of opinion shown by the Deputy Secretary and the response
furnished by the delinquent employee. Therefore, consideration
/application of mind which was to be made by the disciplinary

authority i.e. the Engineer-in-Chief has not been made. Consideration

14
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always means application of mind which is to be made by the
disciplinary authority not by the other officer.

16. Consideration does not mean a mere formality, rather, if any
document or stand has been taken in defence, it is the bounden duty of
the authority concerned to discuss and while accepting or refusing, the
same must be based upon the well assigned reason, otherwise, it cannot
be said to be a consideration in the eyes of law since consideration
means active application of mind which can only be said to be there if
the document/defence will be well considered by the authority
concerned, reference in this regard be made to the judgment rendered
by Hon'ble Apex Court in the case of Chairman, Life Insurance
Corporation of India and Others v. A. Masilamani reported in (2013)
6 SCC 530 wherein at paragraph 19 it has been held that the term
“consider” postulates consideration of all relevant aspects of a matter.
Thus, formation of opinion by the statutory authority should reflect
intense application of mind with reference to the material available on
record. The relevant paragraph of the aforesaid judgment is being

quoted and referred herein as under:

19. The word “consider” is of great significance. The dictionary
meaning of the same is, “to think over”, “to regard as”, or “deem to
be”. Hence, there is a clear connotation to the effect that there must be
active application of mind. In other words, the term “consider”
postulates consideration of all relevant aspects of a matter. Thus,
formation of opinion by the statutory authority should reflect intense
application of mind with reference to the material available on record.
The order of the authority itself should reveal such application of
mind. The appellate authority cannot simply adopt the language
employed by the disciplinary authority and proceed to affirm its

order.”

15
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17. It is not in dispute that if in any provision of law, there is no
reference of observance of principle of natural justice before passing
any stigmatic order or an order which is going to adversely affect the
party, even then, the principle of natural justice is required to be
followed, being a cardinal principle to be observed before taking any
adverse decision against the party.

18. Before the Hon'ble Supreme Court in Mrs. Maneka Gandhi
Vrs. Union of India and Anr., [(1978) 1 SCC 248], similar issue fell
for consideration with respect to vires of the provision of Section 10(3)
of the Indian Passport Act on the ground that before impounding the
passport, the principle of natural justice has not been followed. The
plea was taken that under the provision of Section 10(3) of the Indian
Passport Act, there is no provision to issue show cause notice and as
such, there cannot be said to be any illegality committed by the
authority in impounding the passport without observing the principle of
natural justice.

19. The provision of Section 10(3) was questioned on the ground
that when any adverse decision is to be taken, the cardinal principle of
natural justice is to be observed but the aforesaid provision having not
been referred in the provision of Section 10 of the Indian Passport Act,
therefore, it may be declared as ultra vires.

20. The Constitution Bench of the Hon'ble Supreme Court,
however, refused to hold the provision of Section 10 of the Indian
Passport Act ultra vires, but, it has been laid down that even if there is

no provision to issue show cause notice contained in the punitive

16
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provision, then also principle of natural justice, being cardinal in
nature, has to be observed. For ready reference, the relevant paragraph

of the said judgment is being referred herein below:

"9.We may commence the discussion of this question with a few
general observations to emphasise the increasing importance of
natural justice in the field of administrative law. Natural justice is a
great humanising principle intended to invest law with fairness and to
secure justice and over the years it has grown into a widely pervasive
rule affecting large areas of administrative action. Lord Morris of
Borth- yGest spoke of this rule in eloquent terms in his address before

the Bentham Club:

"We can, I think, take pride in what has been done in recent periods
and particularly in the field of administrative law by invoking and by
applying these principles which we broadly classify under the
designation of natural justice. Many testing problems as to their
application yet re-remain to be solved. But I affirm that the area of
administrative action is but one area in which the principles are to be
deployed. Nor are they to be invoked only when procedural failures
are shown. Does natural justice qualify to be described as a
,,majestic” conception? I believe it does. Is it just a rhetorical but
vague phrase which 8 can be employed, when needed, to give a gloss
of assurance? I believe that it is very much more. If it can be
summarised as being fair-play in action -- who could wish that it
would ever be out of action? It denotes that the law is not only to be
guided by reason and by logic but that its purpose will not be fulfilled;

it lacks more exalted inspiration.

And then again, in his speech in the House of Lords in Wiseman v.

Bornemanl4, the learned Law Lord said in words of inspired felicity:

"... that the conception of natural justice should at all stages guide
those who discharge judicial functions is not merely an acceptable but
is an essential part of the philosophy of the law. We often speak of the
rules of natural justice. But there is nothing rigid or mechanical about
them. What they comprehend has been analysed and described in
many authorities. But any analysis must bring into relief rather their

spirit and their inspiration than any precision of definition or
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precision as to application. We do not search for prescriptions which
will lay down exactly what must, in various divergent situations, be
done. The principles and procedures are to be applied which, in any
particular situation or set of circumstances, are right and just and
fair. Natural justice, it has been said, is only , fair play in action".
Nor do we wait for directions from Parliament. The common law has
abundant riches : there may we find what Byles, J., called ,,the justice

”

of the common law " ".

Thus, the soul of natural justice is "fair-play in action"and that is why
it has received the widest recognition throughout the democratic
world. In the United States, the right to an administrative hearing is
regarded as essential requirement of fundamental fairness. And in
England too it has been held that "fair-play in action” demands that
before any prejudicial or adverse action is taken against a person, he
must be given an opportunity to be heard. The rule was stated by Lord
Denning, MR in these terms in Schmidt v. Secretary of State or Home
Affairs -- "where a public officer has power to deprive a person of his
liberty or his property, the general principle is that it has not to be
done without his being given an opportunity of being heard and of
making representations on his own behalf”. The same rule also
prevails in other Commonwealth countries like Canada, Australia and
New Zealand. It has even gained access to the United Nations (vide
American Journal of International Law, Vol. 67, p. 9 479). Magarry,
J., describes natural justice "as a distillate of due process of law"
(vide Fontaine v. Chastartonl6). It is the quintessence of the process
of justice inspired and guided by "fair-play in action”. If we look at
the speeches of the various Law Lords in Wiseman casel4 it will be
seen that each one of them asked the question "whether in the
particular circumstances of the case, the Tribunal acted unfairly so
that it could be said that their procedure did not match with what
Jjustice demanded", or, was the procedure adopted by the Tribunal "in
all the circumstances unfair?" The test adopted by every Law Lord
was whether the procedure followed was fair in all the circumstances
and "fair-play in action" required that an opportunity should be given
to the taxpayer "to see and reply to the counter- statement of the
Commissioners" before reaching the conclusion that "there is a prima
facie case against him". The inquiry must, therefore, always be: does
fairness in action demand that an opportunity to be heard should be

given to the person affected?"”

18



2026:JHHC:10332

21. This Court based upon the aforesaid proposition of law
coupled with the judgment rendered by the Constitution Bench of the
Hon’ble Apex Court and also the applicability of the said judgment in
the facts of the present case wherein the Engineer-in-Chief being the
disciplinary authority has not applied his mind rather he has acted upon
on the basis of the difference of opinion shown by the Deputy Secretary
who even was not having any jurisdiction to look into, the same cannot

be said to be just and proper.

22. Accordingly, the order of punishment is hereby quashed and
set-aside.

Issue No.2
23. The second issue pertains to remand of the matter to the

concerned authority. This Court conscious about the fact that on
technicality no advantage will be given to the delinquent employee or
anybody but the aforesaid principle is to be considered based upon the
factual aspect. This Court therefore is proceeding to assess as to
whether in the facts of the present case the matter needs to be remitted.
The admitted position herein that the memorandum of charge is dated
9.02.2010 and the order of punishment was passed in the year 2012 and
since then the considerable period i.e. more than a decade has lapsed
and in the meanwhile writ petitioner has also retired from service.

24, The i1ssue of remand has also been taken into consideration by
the Hon’ble Apex Court in the said judgment i.e. Punjab National
Bank & Others Vs. Kunj Behari Misraas would be evident

from paragraph no. 21 thereof which is being referred herein under:-
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“21. Both the respondents superannuated on 31-12-1983. During the
pendency of these appeals, Misra died on 6-1-1995 and his legal
representatives were brought on record. More than 14 years have
elapsed since the delinquent officers had superannuated. It will,
therefore, not be in the interest of justice that at this stage the cases
should be remanded to the disciplinary authority for the start of
another innings. We, therefore, do not issue any such directions and
while dismissing these appeals, we affirm the decisions of the High
Court which had set aside the orders imposing penalty and had

directed the appellants to release the retirement benefits to the

2

respondents. There will, however, be no order as to costs.

25. It appears from the aforesaid paragraph that the matter was not
remanded since in the meanwhile the concerned litigant of the said case
has retired and in the meanwhile 14 years have already been lapsed.
Applying the same principle herein also that the disciplinary
proceeding was initiated in the month of February, 2010, concluded in
the year 2012 and since then 14 years have already been lapsed and in
the meanwhile the writ petitioner has already retired. Then the question
is that why the matter is to be remitted by relegating the petitioner to
take the rigour of the departmental proceeding at the stage when he has
already superannuated from service.

26. The learned State counsel has failed to answer the proceeding
after retirement under which provision, although he has submitted that
Rule43 of the Pension Rule can be taken care of. This Court is of the
view that there is no applicability of Rule 43 of the Pension Rule,
since, the rider is there that the punishment withholding the pension is
to be inflicted based upon the offence/charge which is not beyond the

period of four years from the date of initiation of the proceeding.
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settled and it is the bounden duty of the disciplinary authority to
conclude the proceedings strictly in pursuance of the law and if there is
any deviation on the part of the disciplinary authority then certainly
the disciplinary authority being a wrong doer and the said wrong doer
cannot be allowed to take advantage of its own wrong on the basis of
the settled principle of law as has been laid down in the case of
Kusheshwar Prasad Singh vs. State of Bihar and Ors., (2007) 11 SCC

447, wherein at paragraphs-14, 15 and 16, the Hon'ble Apex Court has

2026:JHHC:10332

This Court is further of the view that if the law is already

observed as under:

28.

"14. In this connection, our attention has been invited by the learned
counsel for the appellant to a decision of this Court in Mrutunjay
Pani v. Narmada Bala Sasmal [AIR 1961 SC 1353] wherein it was
held by this Court that where an obligation is cast on a party and he
commits a breach of such obligation, he cannot be permitted to take
advantage of such situation. This is based on the Latin maxim
commodum ex injuria sua nemo habere debet (no party can take
undue advantage of his own wrong).

15. ... This Court (at SCC p. 142, para 28) referred to Broom's Legal
Maxims (10th Edn.), p. 191 wherein it was stated: "It is a maxim of
law, recognised and established, that no man shall take advantage of
his own wrong; and this maxim, which is based on elementary
principles, is fully recognised in courts of law and of equity, and,

indeed, admits of illustration from every branch of legal procedure.”

16. It is settled principle of law that a man cannot be permitted to

take undue and unfair advantage of his own wrong to gain

favourable interpretation of law. It is sound principle that he who

prevents a thing from being done shall not avail himself of the non-

performance he has occasioned. To put it differently, "a wrongdoer

ought not to be permitted to make a profit out of his own wrong".

This Court considering the aforesaid facts is of the view that it

1s not a case where the matter is to be remanded.

29.

The writ petition accordingly stands allowed and disposed of.
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30. Consequently, the order impugned is hereby quashed and set
aside.

31. Pending interlocutory application (s), if any, also stands
disposed of.

(Sujit Narayan Prasad, J.)
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