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CMP No0.10558 of 2024 in CWP No0.1028 of 2002

This application has been filed for impleading the
applicant as petitioner No.3, whose details have been mentioned in
para-2 of the application.

In the application, general averments with respect to
encroachment of Government land have been made with further
submissions that for complete effectual adjudication of the matter, it
is essential that the proposed applicant be impleaded as party as
petitioner before passing any appropriate orders. However, nothing
has been stated with respect to the locus of the applicant, entitling
her to become party, that too as petitioner in the present matter but
without referring any reason that how and why her impleadment is
essential for adjudication of the petition.

Moreover, original petitioners have dominus litis to add
or delete parties to the petition, more particularly to implead a
stranger as petitioner among them.

There may be a case where some person being
necessary party and some times as proper party may be required to
be added as a party to proceedings.

For want of any material warranting such necessity in
present case, we are of the considered opinion that applicant is
neither necessary nor a proper party to the present /is, and as such
application is dismissed being misconceived and disposed of
accordingly.

CWP No0.1028 of 2002

This petition has been filed assailing validity of Section
163-A of the Himachal Pradesh Land Revenue Act, 1953 (in short
‘the Act’) and to strike down Himachal Pradesh Regulation of
Encroachments (in Certain Cases) on Government Land and

Disposal of Government Land Rules, 2002 (hereinafter referred to as



‘Rules 2002’) framed exercising the powers conferred by Section
163-A of the Act.

Admittedly, these Rules 2002 provide provisions and
procedure for regularization of encroachment in certain cases on the
Government Land.

Sections 2(b) and 2(d) of Rules 2002 define encroacher

and land as under:-

“2(b) “encroacher” means the person who has encroached
upon the Government land unathorisedly in contravention of
the provisions of section 163 of the Act;

2(d) “land” means the Government land or common land
which has been encroached upon by any encroacher
unauthorisedly.”

It is apt to record here that Section 2 of the Forest
(Conservation) Act, 1980 imposes restriction on the de-reservation
of forests or use of forest land for non-forest purpose except with
the prior approval of the Central Government, which reads as

under:-

“2. Restriction on the de-reservation of forests or use of
forest land for non-forest purpose.-

Notwithstanding anything contained in any other law for the
time being in force in a State, no State Government or other
authority shall make, except with the prior approval of the
Central Government, any order directing-

(i) that any reserved forest (within the meaning of the
meaning of the expression reserved forest in any law
for the time being in force in that State) or any portion
thereof, shall cease to be reserved,;

(i) that any forest land or any portion thereof may be
used for any non-forest purpose;

(iii) that any forest land or any portion thereof may be
assigned by way of lease or otherwise to any private
person or to any authority, corporation, agency or any
other organisation not owned, managed or controlled
by Government;

(iv) that any forest land or any portion thereof may be
cleared of trees which have grown naturally in that
land or portion, for the purpose of using it for
reafforestation.



Explanation.-For the purposes of this section non-
forest purpose means the breaking up or clearing of any forest
land or portion thereof for-

(a) the cultivation of tea, coffee, spices, rubber,

palms, oil-bearing plants, horticulture crops or

medicinal plants;

(b) any purpose other than reafforestation,

but does not include any work relating or ancillary to
conservation, development and management of forests and
wild-life, namely, the establishment of check-posts, fire lines,
wireless communications and construction of fencing, bridges
and culverts, dams, waterholes, trench marks, boundary
marks, pipelines or other like purposes.”

Explanation to the aforesaid Section, clarifies that
breaking up or clearing of any forest land or portion thereof for
cultivation of tea, coffee, spices, rubber, palms, oil bearing plants,
horticulture crops or medicinal plants, and even any purpose other
than reafforestation, shall amount to using such land for non-forest
purpose.

Admittedly, it is not case of the Government of H.P.
either in written reply or in oral submissions that a case for approval
of the Central Government has been submitted for regularization of
the encroachment in the forest land.

In this regard stand of respondent No.3-Union of India

taken in reply is as under:-

“(2) It is submitted that provisions of Forest (Conservation)
Act, 1980 are applicable to all the lands covered by
Government of Himachal Pradesh Notification dated 25.2.1952
and on all such government lands no encroachment can be
regularized by the state Government without obtaining prior
approval of Government of India under Forest (Conservation)
Act, 1980.

(3) It is submitted that Government of India, Ministry of
Environment & Forests has already taken up the matter
regarding encroachments on forest lands with state
Governments and it has issued necessary directions to the
state Governments to remove all the illegal encroachments
from forest lands. Further, ministry has given certain
suggestions to the state Government (Annexure-Il) for eviction
of encroachments from forest lands in a time bound manner
which includes constitution of State Level Monitoring



Committee under the Chairmanship of Chief Secretary to
monitor the removal of encroachments.

(4) It is submitted that no encroachment on any forest
land can be regularized by the state Government without
obtaining prior approval of Government of India under Forest
(Conservation) Act, 1980. Union of India is against
regularization of encroachments on forest lands and it has
already directed the state Governments to remove the
encroachments from forest lands in a time bound manner.
The Ministry has also written to Government of Himachal
Pradesh to ensure that no encroachment on any government
land covered by Government of Himachal Pradesh notification
dated 25.2.1952 is reqgularized by the state Government.”

In T.N. Godavarman Thirumulpad vs. Union of India,
(2022) 4 SCC 289: (in paragraph 26) word forest has been

elaborately explained as under:-

“The words “forest” must be understood according to its
dictionary meaning. This description covers all statutorily
recognized forests, whether designated as reserved, protected
or otherwise for the purpose of Section 2(i) of the Forest
(Conservation) Act. The term *“forest land”, occurring in
Section 2, will not only include “forest” as understood in the
dictionary sense, but also any area recorded as forest in the
government record irrespective of the ownership. This is how
it has to be understood for the purpose of Section 2 of the Act.
The provisions enacted in the Forest (Conservation) Act, 1980
for the conservation of forests and the matters connected
therewith must apply clearly to all forests so understood
irrespective of the ownership or classification thereof.

Aforesaid meaning of the ‘forest’” has also been
reiterated in paragraph-5 of the case T.N. Godavarman Thirumulpad
vs. Unioin of India, reported in (2024) 3 SCC 438.

In Tata Housing Development Co. Ltd. vs. Aalok Jagga,
(2020) 15 SCC 784 (in paragraph 31) the Supreme Court has

observed as under:-

“By virtue of the “Doctrine of the Public Truest” certain
common properties such as forests are held by the
Government in trusteeship for the free and unimpeded use of
the general public. As per the said doctrine forests being a gift
of nature, should be made freely available to everyone
irrespective of the status in life. Besides it would be wholly
unjustified to make them a subject of private ownership. The
doctrine enjoins upon the Government to protect the resources
for the enjoyment of the general public rather than to permit
their use for private ownership or commercial purposes.”



Safeguarding of forest has also been recognised by our
Constitution under Article 48-A which obliges the State to
protect and improve the environment and to safeguard the
forests and wildlife of the country. Article 51-A clause (g)
enumerates the fundamental duty of every citizens of India to
protect and improve the natural environment including the
forests, lakes, rivers, wildlife.

The provisions of Section 2 mandate strict and
punctilious compliance. Mere substantial compliance is not
enough. Violation of law is a reflection on the nature of
governance. Reference in this respect can be made to case
reported as H.P. Bus-Stand Management & Development
Authority vs. Central Empowered Committee, (2021) 4 SCC
309, relevant extract whereof is being reproduced
hereinbelow:-

63. In M.C. Mehta (Kant Enclave Matters) vs. Union
of India, a two-judge Bench of this Court held that the
land notified under the Punjab Land Preservation Act,
1900 in the Kant Enclave was to be treated as “forest
land”. As a result, any construction made on the land
or its utilisation for “non-forest purposes” without the
Central Central Government approval was violative of
the Forest Act and therefore illegal. The relevant
excerpt of this Court’s decision, speaking through
Madan B. Lokur, J., is as follows: (SCC p. 445, para 132)

“132... ...R. Kant & Co. and the Town and
Country Department of the State of Haryana
being fully aware of the statutory Notification
dated 18-8-1992 and the restrictions placed by
the notification. R. Kant & Co. and the Town
and Country Department of the State of
Haryana were also fully aware that Kant
Enclave is a forest or forest land or treated as
a forest or forest land, and therefore, any
construction made on the land or utilisation of
the land for non-forest purposes, without the
prior approval of the Central Government,
would be ilelgal and violative of the provisions
of the Forest (Conservation) Act, 1980.
Notwithstanding this, constructions were made
(or allowed to be made) in Kant Enclave with
the support, tacit or otherwise, of R. Kant & Co.
and the Town and Country Department of the
State of Haryana. They must pay for this.”

64. In the present set of appeals, the forest land
was allowed tobe used by the MoEF for the specific
purposes of constructing a “parking space” and “bus-
stand” in McLeod Ganj. MoEF made a conscious
decision not to modify the terms of this permission,
even when granted an opportunity to do so. Hence,
any construction undertaken by the second
respondent, even with the tacit approval of the
appellant being a statutory authority under the H.P.
Bus-Stands Act, will be illegal.”



It is apparent from the aforesaid observations that in
case Rules 2002 are not quashed and set aside by this Court even
then also, the Government land covered under these Rules shall not
include forest land for want of necessary approval of the Central
Government and regularization, if any, shall be possible of the
encroachment upon non-forest Government land only, and in case
Rules are struck down then also, encroachment of forest land
cannot be regularized.

Therefore, we are of the considered opinion that all writ
petitions tagged with present petition require to be taken separately
one by one to verify and identify the nature of petition and land in
reference therein and to be decided independently based on facts
and circumstances as well as material on record therein, and the
writ petitions pertaining to encroachment on the forest land only
can be decided even prior to final adjudication and decision in
present petition because allowing or disallowing of prayer made in
this writ petition shall have no bearing on cases involving
encroachment on forest land.

In aforesaid backdrop, as requested by the Court,
learned Advocate General has placed on record list of 194
cases/petitions which according to the State, are related to the
encroachment upon forest land.

The list is taken on record.

Without expressing any opinion on merit with respect to
claim of the State as well as petitioners, we consider it appropriate
to take up all matters in small batches for considering and
adjudicating each and every case on the basis of material on record
therein for passing appropriate order accordingly.

It would not be possible to adjudicate all cases in one go

or in one day, therefore, Registry is directed to list cases from



SI.No.1 to 32, of the list provided by learned Advocate General, on
18.07.2024, alongwith CWP No0.1093 of 2016 as well as CWPIL No.17
of 2014.

For the time being adjudication of present petition and
other remaining petitions is deferred.

Office of learned Advocate General is directed to
circulate the list submitted to the Court in the Bar by placing it on
Notice Board of the Bar as well as Notice Board of the Court, so as to
enable the respective learned counsel to appear in the Court.

List on 18.07.2024.

(Vivek Singh Thakur),
Judge.

(Bipin C. Negi),
Judge.
July 17, 2024.

(Purohit)



