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JUDGMENT

The Second appeal is directed against the judgment and decree passed in 

A.S.No.121 of 2018, dated 18.03.2022 on the file of the II Additional District 

cum Sessions  Court,  Thanjavur  confirming  the  judgment  and  decree  made in 

O.S.No.28  of  2008,  dated  25.06.2018  on  the  file  of  the  learned  Principal 

Subordinate Judge, Thanjavur. 

2. The appellant is the plaintiff. The plaintiff filed a suit in O.S.No.28 of 

2008 on the file of the Principal Subordinate Court, Thanjavur, claiming partition 

and allotment of 1/5 share in the suit properties. The defendants 1 to 3 have filed 

written statement and contested the suit. The fourth defendant  remained ex-parte. 

The learned Principal Subordinate Judge, after framing necessary issues and after 

full trial, passed the judgment and decree, dated 25.06.2018, dismissing the suit. 

Aggrieved by the dismissal of the said suit, the plaintiff filed an appeal in A.S.No.

121  of  2018  and  the  learned  II  Additional  District  Judge,  Thanjavur,  upon 

considering the materials available on record and on hearing the arguments of 

both  the  sides,  passed  the  impugned  judgment  and  decree,  dated  18.03.2022, 

dismissing the appeal and thereby confirming the judgment and decree of the trial 

Court. Challenging the dismissal of the appeal, the fourth plaintiff has preferred 

the present second appeal. 
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3. At the out set, it is necessary to refer the mandate of Hon'ble Supreme 

Court for High Courts in deciding the second appeal under Section 100 of the 

Civil Procedure Code, given in the case of Gurnam Singh (dead) by LRs., and  

others Vs. Lehna Singh (dead) by LRs., reported in AIR 2019 SC 1441, that the 

jurisdiction of the High Court in an appeal under Section 100 of the Code of Civil 

Procedure is strictly confined to the case involving substantial question of law 

and the relevant passage is extracted hereunder:

“18. Before parting with the present judgment, we remind the 

High Courts that  the jurisdiction of  the High Court,  in an appeal  

under  Section  100 of  the  CPC,  is  strictly  confined  to  the  case  

involving substantial question of law and while deciding the second 

appeal under Section 100 of the CPC, it is not permissible for the  

High  Court  to  re-appreciate  the  evidence  on  record  and  interfere  

with  the  findings  recorded  by  the  Courts  below  and/or  the  First  

Appellate Court  and if  the First  Appellate Court  has exercised its  

discretion in a judicial manner, its decision cannot be recorded as  

suffering  from  an  error  either  of  law  or  of  procedure  requiring  

interference  in  Second  Appeal.  We  have  noticed  and  even  as  

repeatedly observed by this Court and even in the case of Narayanan 

Rajendran v. Lekshmy Sarojini, (2009) 5 SCC 264, despite the catena 

of decisions of this Court and even the mandate under Section 100 of  

the CPC, the High Courts under Section 100 CPC are disturbing the 
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concurrent findings of facts and/or even the findings recorded by the  

First  Appellate  Court,  either  without  formulating  the  substantial  

question  of  law  or  on  framing  erroneous  substantial  question  of  

law.”

              

4. The Hon'ble Supreme Court in the case of Chandrabhan Vs. Saraswati  

and others reported in 2022 SCC OnLine SC 1273 has specifically held that right 

of appeal is not automatic and right of appeal is conferred by statute and when 

statute confers a limited right of appeal restricted only to cases which involve 

substantial questions of law, it is not open to the High Court to sit in appeal over 

the  factual  findings  arrived  at  by  the  First  Appellate  Court  and  the  Hon'ble 

Supreme Court summarized the principles relating to Section 100 C.P.C., which 

are as follows;

“(i) An inference of fact from the recitals or contents of a  

document is a question of fact. But the legal effect of the terms of  

a  document  is  a  question  of  law.  Construction  of  a  document  

involving  the  application  of  any  principle  of  law,  is  also  a  

question  of  law.  Therefore,  when  there  is  misconstruction  of  a  

document  or  wrong  application  of  a  principle  of  law  in 

construing a document, it gives rise to a question of law. 

(ii)  The  High  Court  should  be  satisfied  that  the  case 

involves a substantial question of law, and not a mere question of  
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law. A question of law having a material bearing on the decision 

of the case (that is, a question, answer to which affects the rights  

of parties to the suit) will be a substantial question of law, if it is  

not  covered  by  any  specific  provisions  of  law  or  settled  legal  

principle  emerging  from  binding  precedents  and  involves  a  

debatable legal issue. A substantial question of law will also arise  

in a contrary situation, where the legal position is clear, either on  

account of express provisions of law or binding precedents, but  

the court below has decided the matter, either ignoring or acting 

contrary to such legal principle. In the second type of cases, the  

substantial  question  of  law  arises  not  because  the  law  is  still  

debatable,  but  because  the  decision  rendered  on  a  material  

question, violates the settled position of law. 

(iii)  The  general  rule  is  that  the  High  Court  will  not  

interfere with findings of facts arrived at by the courts below. But  

it is not an absolute rule. Some of the well-recognised exceptions  

are where (i) the courts below have ignored material evidence or  

acted on no evidence; (ii) the courts have drawn wrong inferences  

from proved facts by applying the law erroneously; or (iii) the  

courts have wrongly cast the burden of proof. When we refer to  

"decision based on no evidence", it not only refers to cases where  

there is a total dearth of evidence, but also refers to any case,  

where the evidence, taken as a whole, is not reasonably capable  

of supporting the finding.”
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5 Bearing the settled legal position in mind, let us proceed with the present 

case. 

6.It is not in dispute that the plaintiff and the defendants 1 and 2 are sisters 

and  brothers  and  are  the  children  of  Thiru.Jainulabudeen  and  his  wife 

Hamarunnisha.

7. The case of the plaintiff is that her father Jainulabudeen was working in 

abroad and earned sufficient income and out of the said income, he purchased the 

suit properties and other properties in the name of his wife Hamarunnisha for the 

welfare  of  the  family.  The  mother  of  the  plaintiff  has  no  right  over  the  suit 

properties,  though it  was purchased in her name and the transaction is only a 

benami transaction. The plaintiff's mother is a house wife and she had no source 

of income to purchase the property. The plaintiff's father on 24.06.1992 one day 

before the marriage of the plaintiff, made a Hiba of a vacant site situated on the 

south of their house property in favour of the plaintiff, as he could not be in a 

position to meet her marriage expenses and for presenting marriage gift to the 

plaintiff. The plaintiff's mother, without knowledge of the plaintiff settled Hiba 

property in favour of the defendants 1 and 2 during life time of father. Hence, the 

plaintiff was forced to file a suit in O.S.No.7 of 2006 for declaration in respect of 
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Hiba  property  before  the  District  Munsif  Court,  Thiruvaiyaru.  The  plaintiff's 

mother  secretly  executed  the  registered  settlement  deed,  dated  09.10.1998  in 

respect of 1st item of the suit property, without the knowledge of the plaintiff in 

favour of the defendants 1 and 2. 

8.The  plaintiff's  mother  has  no  right  to  execute  the  settlement  deed  in 

respect of the first item of the suit property as the same was purchased in the 

name  of  Mrs.Hamarunnisa,  out  of  the  funds  provided  by  the  father  of  the 

plaintiff. Since the plaintiff's mother has no title to the said property, the plaintiff 

ignore the alleged settlement deed as it  is void  ab-initio.  The plaintiff's father 

died  on  17.02.2006  leaving  behind  the  plaintiff  and  the  defendants  1  and  2 

intestate. After the death of the father, the plaintiff demanded her share due in the 

suit property, but the plaintiff's mother sold the second item of the suit property 

on 10.03.2006 to the third defendant. Since the plaintiff's mother had no right 

over the said property, the sale effected by the plaintiff's mother is not binding on 

the plaintiff's share in the second item of the suit property. The plaintiff's mother 

also died on 04.02.2008. The plaintiff is deemed to be in joint possession with the 

defendants.  Since  the  third  item of  the  suit  property  was  sold  to  the  fourth 

defendant, he was also added as defendant in the above suit. Hence, the suit for 

partition and for allotment of 1/5 share in the suit properties. 
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9. The defence of the defendants 1 and 2 is that the suit first item and the 

adjoining southern side vacant property (suit property in O.S.No.7 of 2006 on the 

file of the District Munsif Court, Thiruvaiyaru) were purchased by the defendants' 

mother on 19.12.1976 out of the income of father Abdul Hameed. After the said 

purchase,  the  defendant's  mother  constructed  a  madras  terrace  house  on  the 

northern side leaving the southern side  as vacant. The defendant's mother was in 

possession  and  enjoyment  of  the  entire  extent  in  R.S.No.333/5  by  paying 

necessary tax due to the authorities concerned. The defendants' mother executed a 

registered  settlement,  deed  on  09.10.1998  in  favour  of  her  sons/defendants 

1 and 2. Subsequently, patta has been changed in their name and they have been 

in possession and enjoyment of the said property. The plaintiff's allegation that 

their  father  made Hiba  in  respect  of  the  southern  portion  of  the  property  on 

24.06.1992, that their father purchased the suit property in the name of his wife, 

but for the benefit of the family and that their mother has got no right or title over 

the suit property are all false and untenable. Hence, the plaintiff is not entitled to 

claim any share in the suit properties and the suit is liable to be dismissed. 

 

10. The third defendant filed a written statement taking a stand that the 

second  item  of  the  suit  property  was  purchased  by  the  plaintiff's  mother 
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Hamarunnisa ; that the third defendant purchased the said property from the said 

Hamarunnisa  on  10.03.2006  and  since  then  he  has  been  in  possession  and 

enjoyment of the said property; that the third defendant is a bona fide purchaser 

for  value  and  since  the  plaintiff  has  no  right  to  claim any  share  in  the  suit 

property, the suit is liable to be dismissed. 

11. The plaintiff filed the above suit  claiming partition in respect of the 

three items of the properties. It is the specific case of the plaintiff that all the suit 

properties were purchased by her father Jainulabudeen from the funds earned by 

him in abroad, in the name of his wife Hamarunnisa for the benefit of the family 

and the purchase of the suit properties in favour of the plaintiff mother is only a 

benami  transaction;  that  the  plaintiff's  mother  had  no  source  of  income  to 

purchase the suit property as she was only a house wife and that therefore, the 

suit properties came to be owned by her father Jainulabudeen. 

12.  It is the specific defence of the defendants 1 and 2 is that the items 

1 and 2 of the suit properties were purchased by their mother Hamarunnisa with 

the help of funds given by her father Abdul Hameed and after purchase, their 

mother  constructed  a  madras  terrace  house  on  the  northern  side  of  the  suit 

property leaving the southern portion as vacant and that their mother by paying 
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necessary tax to the concerned authorities had been in possession and enjoyment 

of the said properties as its absolute owner. Though the plaintiff has alleged that 

the  suit  properties  were  purchased  by  her  father  with  his  funds,  as  rightly 

observed by the  Courts  below,  she  has  not  produced any iota  of  evidence  to 

substantiate the same. 

13.  Admittedly,  the  sale  deed  in  respect  of  items  1  and  2  of  the  suit 

properties stand in the name of Mrs.Hamarunnissa, mother of the plaintiff and the 

defendants 1 and 2. Since the plaintiff has taken a stand that the property was 

purchased by her father in the name of his wife as benami, it is for the plaintiff to 

prove that  her  father  had purchased the property only for  the benefit  of  their 

family  not  for  the  benefit  of  his  wife  Hamarunnisa.  Admittedly,  there  is  no 

evidence adduced by the plaintiff in this regard. The Courts below appreciating 

the evidence available on record, have come to decision that the items 1 and 2 of 

the properties are the self-acquired properties of the mother of the plaintiff and 

the defendants     1 and 2. Since the first item of the property was not owned by 

the plaintiff's father, even assuming that the Hiba alleged by the plaintiff is true, 

the plaintiff's father has no right to gift that property to the plaintiff. Moreover, 

the plaintiff has not adduced any evidence to prove the alleged Hiba. 
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14.  It  is  the  specific  case  of  the  defendants  1  and  2  that  their  mother 

executed the registered settlement deed, dated 09.10.1998 under Ex.B.2 in their 

favour. No doubt, the plaintiff has challenged the Ex.B.2 settlement deed on the 

ground that the Mohamedan Law recognized only Hiba and not the settlement 

deed and that therefore, the alleged settlement deed under Ex.B.2 is not legally 

valid. 

15.As per the Mohamedan's Law, Hiba means gift and it is a transfer of 

property made immediately without any exchange by one person to another and 

accepted by or  on behalf of latter.  As per Mohamedan Law, a Hiba or gift  is 

complete only when three essentials are met: (i) declaration of gift by the donor, 

(ii) acceptance of gift (express or implied) by or on behalf of the donee, and (iii) 

delivery of  possession  of  the  gift  subject  to  the  donee by the  donor.  If  these 

conditions are fulfilled, the Hiba/gift is valid.

16.  In the case on hand,  as rightly observed by the Courts  below, their 

mother in the settlement deed has stated ,

“ePq;fs;  vq;fs;  kfd;fshdgbapdhYk;  cq;fs;  ngaupy;  cs;s 

md;gpdhYk;> mgpkhdj;jhYk; cq;fsJ gpw;fhy tho;f;iff;F cq;fSf;F 
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ehd; VNjDk; xU Vw;ghL nra;J itf;fNtz;Lk; vd;w vd;Dila ePz;l 

ehisa  vz;zj;ij  epiwNtw;Wk;nghUl;L  ehd;  cq;fSf;F  ,e;j 

nrl;by;nkz;l; gj;jpuj;ij vOjp itf;fpNwd; vd;dhy; Rahh;[pjkhha; vd; 

ngaUf;F fle;j 19.12.1976 Njjpapy; `h[hikjPd; mtu;fsplkpUe;J fpuak; 

ngw;W mjd;gb vdf;F fpilf;fg;ngw;W mjpy; vd;dhy; tPL fl;lg;gl;L ehd; 

Mz;L mDgtpj;J tUfpd;w ,jdbapy; fz;l tpgug;gbf;Fs;s nrhj;ij 

ehsJ  Njjpapy;  cq;fs;  ,UtUf;F  nrl;by;nkz;l;  gj;jpuk;  %yk; 

vOjpf;nfhLj;J  nrhj;ijAk;  ehsJ  NjjpapNyNa  cq;fSila 

RthjPdj;jpYk;> mDNghfj;jpYk; tpl;Ltpl;Nld;. jhq;fSk; ,e;j nrhj;jpd; 

RthjPdj;ijAk;  mDNghfj;ijAk;  ehsJ  NjjpapNyNa  jq;fs;  trk; 

vLj;Jf;nfhz;Ltpl;Bu;fs;. ,jdbapy; fz;l tPL tifawhtpy; ehDk; vd; 

fztUk;  vq;fs;  MAs;  gupae;jk;  ,jdbapy;  fz;l  tPL  tifawhtpy; 

thrk; nra;Jnfhz;L tUtjw;F kl;Lk; KO cupikAk; mjpfhuKk; cz;L. 

,jdbapy;  fz;l  nrhj;ij  nrl;by;nkz;l;  gj;jpu  thrf  \uj;Jg;gb 

epuhl;Nrgizaha;  ru;t  Rje;jpu  ghj;jpakha;  gl;lh  kpuhRld;  jhdhjp 

tpdpka  tpw;fpuaq;fis  mUfijAld;  Mz;L  mDgtpj;Jf;nfhz;L 

Rfj;jpypUg;gPu;fshfTk;>  ,jdbapy;  fz;l  nrhj;jpw;Fz;lhd  gl;lhitAk;> 

gQ;rhaj;J  tPl;L  tup  tpjpg;igAk;  fhg;gpj;njhif  cs;gl 

kpd; ,izg;igAk; jq;fs; ngaUf;F khw;Wtjw;F cz;lhd midj;Jtpj 

e%dhf;fspYk;>  ifnaOj;J  nra;J  nfhLj;jpUf;fpNwd;.  ,dp  ehd; 

vf;fhuzj;ijf;  nfhz;Lk;  ,e;j  nrl;by;nkz;l;  gj;jpuj;ij  khw;WfpwJk; 
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uj;J  nra;fpwJk;  ,y;iy  vd  cWjpnkhop  ek;gpf;if  $wp  ehsJ 

Njjpapy; ,e;j nrl;by;nkz;l; gj;jpuk; vOjpf; nfhLj;jpU;fpNwd;. 

17. More importantly, it is pertinent to note that the plaintiff's father has 

subscribed his  signature  as  identifying  witness  in  the  Registrar  Office  and as 

rightly observed by the Courts below, the plaintiff's father was fully aware of the 

settlement deed, executed by his wife in favour of their sons. 

18.As already pointed out, it has been recited in the settlement deed itself 

that  the  donees  have  taken  possession  of  the  property.  According  to  the 

defendants 1 and 2, mutations were effected in their names and that they have 

been in exclusive possession and enjoyment of the first item of the property. 

19. As already pointed out, the second item of the suit property was also 

owned  by  the  plaintiff's  mother  and  she  sold  the  said  property  to  the  third 

defendant under Ex.P.10. Since the second item of the property was owned by the 

mother of the plaintiffs 1 and 2, her sale in favour of third defendant cannot be 

challenged. 
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20. Regarding the third item of the property, it is the specific case of the 

defendants that the said property was settled in favour of the plaintiff's  father 

Jainulabudeen  by  his  mother  Mydeen  Beevi  on  18.05.1971  under  Ex.P.13 

settlement deed and the said Jainulabudeen, who was the owner of the third item 

of the property, sold the same to the fourth defendant on 19.08.1996 under Ex.P.

14. Since the third item of the property, which was owned by the plaintiff's father, 

was sold by him, the claim of the plaintiff cannot be sustained. 

21.Considering  the  above,  the  Courts  below  have  rightly  come  to  a 

decision that the plaintiff is not entitled to claim any share in the suit property. 

The appellant has not shown that material evidence available in the case had been 

ignored by the first  appellate Court  or  that  there was no evidence at  all.  The 

appellant has also not shown any wrong inference had been drawn by the first 

appellate Court from the proved facts by applying law erroneously. The appellant 

has also not canvassed any stand that the Courts below have wrongly placed the 

burden of proof.

22. It is pertinent to note that the first appellate Court on appreciating and 

re-appreciating the evidence and the legal aspects in proper perspective has come 

to a definite decision that the plaintiff is entitled to get the reliefs claimed. 
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23. Considering the judgments of the Courts below, as rightly contended by 

the learned counsel for the respondents  no question of law much less Substantial 

Question of Law is made out. It is not open to this Court to sit in appeal over the 

factual findings arrived at by the first appellate Court confirming the findings of 

the trial Court. Hence, this Court concludes that since no substantial question of 

law is made out in the second appeal, the same is liable to be dismissed. 

24.  In  the  result,  the  Second  Appeal  is  dismissed,  confirming  the 

concurrent judgments of the trial Court made in O.S.No.28 of 2008 on the file of 

the Principal Subordinate Court, Thanjauvr, and in A.S.No.121 of 2018 on the file 

of the II Additional District cum Sessions Court, Thanjavur. No costs. 

        05.01.2026

NCC     :Yes/No
Index    :Yes/No
Internet : Yes/ No
das

15/17

https://www.mhc.tn.gov.in/judis



S.A(MD)No.622 of 2025

To:

1.The Principal Subordinate Court, Thanjauvr,

2.The II Additional District cum Sessions Court, 
   Thanjavur.

3. The Section Officer, 
    VR Section, 
    Madurai Bench of Madras High Court, 
    Madurai.
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K.MURALI SHANKAR,J.

DAS

 Pre-delivery Judgment made in
S.A.(MD).No.622 of 2025

 

Dated: 05.01.2026
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