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JUDGMENT

The Second appeal is directed against the judgment and decree passed in

A.S.No.121 of 2018, dated 18.03.2022 on the file of the II Additional District

cum Sessions Court, Thanjavur confirming the judgment and decree made in

0.S.No.28 of 2008, dated 25.06.2018 on the file of the learned Principal

Subordinate Judge, Thanjavur.

2. The appellant is the plaintiff. The plaintiff filed a suit in O.S.No.28 of
2008 on the file of the Principal Subordinate Court, Thanjavur, claiming partition
and allotment of 1/5 share in the suit properties. The defendants 1 to 3 have filed
written statement and contested the suit. The fourth defendant remained ex-parte.
The learned Principal Subordinate Judge, after framing necessary issues and after
full trial, passed the judgment and decree, dated 25.06.2018, dismissing the suit.
Aggrieved by the dismissal of the said suit, the plaintiff filed an appeal in A.S.No.
121 of 2018 and the learned II Additional District Judge, Thanjavur, upon
considering the materials available on record and on hearing the arguments of
both the sides, passed the impugned judgment and decree, dated 18.03.2022,
dismissing the appeal and thereby confirming the judgment and decree of the trial
Court. Challenging the dismissal of the appeal, the fourth plaintiff has preferred

the present second appeal.
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3. At the out set, it is necessary to refer the mandate of Hon'ble Supreme
Court for High Courts in deciding the second appeal under Section 100 of the
Civil Procedure Code, given in the case of Gurnam Singh (dead) by LRs., and
others Vs. Lehna Singh (dead) by LRs., reported in AIR 2019 SC 1441, that the
jurisdiction of the High Court in an appeal under Section 100 of the Code of Civil
Procedure is strictly confined to the case involving substantial question of law
and the relevant passage is extracted hereunder:

“18. Before parting with the present judgment, we remind the
High Courts that the jurisdiction of the High Court, in an appeal
under Section 100 of the CPC, is strictly confined to the case
involving substantial question of law and while deciding the second
appeal under Section 100 of the CPC, it is not permissible for the
High Court to re-appreciate the evidence on record and interfere
with the findings recorded by the Courts below and/or the First
Appellate Court and if the First Appellate Court has exercised its
discretion in a judicial manner, its decision cannot be recorded as
suffering from an error either of law or of procedure requiring
interference in Second Appeal. We have noticed and even as
repeatedly observed by this Court and even in the case of Narayanan
Rajendran v. Lekshmy Sarojini, (2009) 5 SCC 264, despite the catena
of decisions of this Court and even the mandate under Section 100 of

the CPC, the High Courts under Section 100 CPC are disturbing the

3/17

https://lwww.mhc.tn.gov.in/judis



S.A(MD)No.622 of 2025

concurrent findings of facts and/or even the findings recorded by the
First Appellate Court, either without formulating the substantial

question of law or on framing erroneous substantial question of

»

law.

4. The Hon'ble Supreme Court in the case of Chandrabhan Vs. Saraswati
and others reported in 2022 SCC OnLine SC 1273 has specifically held that right
of appeal is not automatic and right of appeal is conferred by statute and when
statute confers a limited right of appeal restricted only to cases which involve
substantial questions of law, it is not open to the High Court to sit in appeal over
the factual findings arrived at by the First Appellate Court and the Hon'ble
Supreme Court summarized the principles relating to Section 100 C.P.C., which
are as follows;

“(i) An inference of fact from the recitals or contents of a
document is a question of fact. But the legal effect of the terms of
a document is a question of law. Construction of a document
involving the application of any principle of law, is also a
question of law. Therefore, when there is misconstruction of a
document or wrong application of a principle of law in

construing a document, it gives rise to a question of law.

(ii) The High Court should be satisfied that the case

involves a substantial question of law, and not a mere question of
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law. A question of law having a material bearing on the decision
of the case (that is, a question, answer to which affects the rights
of parties to the suit) will be a substantial question of law, if it is
not covered by any specific provisions of law or settled legal
principle emerging from binding precedents and involves a
debatable legal issue. A substantial question of law will also arise
in a contrary situation, where the legal position is clear, either on
account of express provisions of law or binding precedents, but
the court below has decided the matter, either ignoring or acting
contrary to such legal principle. In the second type of cases, the
substantial question of law arises not because the law is still
debatable, but because the decision rendered on a material

question, violates the settled position of law.

(iii) The general rule is that the High Court will not
interfere with findings of facts arrived at by the courts below. But
it is not an absolute rule. Some of the well-recognised exceptions
are where (i) the courts below have ignored material evidence or
acted on no evidence; (ii) the courts have drawn wrong inferences
from proved facts by applying the law erroneously,; or (iii) the
courts have wrongly cast the burden of proof. When we refer to
"decision based on no evidence", it not only refers to cases where
there is a total dearth of evidence, but also refers to any case,
where the evidence, taken as a whole, is not reasonably capable

of supporting the finding.”
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5 Bearing the settled legal position in mind, let us proceed with the present
case.

6.1t 1s not in dispute that the plaintiff and the defendants 1 and 2 are sisters
and brothers and are the children of Thiru.Jainulabudeen and his wife

Hamarunnisha.

7. The case of the plaintiff is that her father Jainulabudeen was working in
abroad and earned sufficient income and out of the said income, he purchased the
suit properties and other properties in the name of his wife Hamarunnisha for the
welfare of the family. The mother of the plaintiff has no right over the suit
properties, though it was purchased in her name and the transaction is only a
benami transaction. The plaintiff's mother is a house wife and she had no source
of income to purchase the property. The plaintiff's father on 24.06.1992 one day
before the marriage of the plaintiff, made a Hiba of a vacant site situated on the
south of their house property in favour of the plaintiff, as he could not be in a
position to meet her marriage expenses and for presenting marriage gift to the
plaintiff. The plaintiff's mother, without knowledge of the plaintiff settled Hiba
property in favour of the defendants 1 and 2 during life time of father. Hence, the

plaintiff was forced to file a suit in O.S.No.7 of 2006 for declaration in respect of
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Hiba property before the District Munsif Court, Thiruvaiyaru. The plaintiff's
mother secretly executed the registered settlement deed, dated 09.10.1998 in
respect of 1* item of the suit property, without the knowledge of the plaintiff in

favour of the defendants 1 and 2.

8.The plaintiff's mother has no right to execute the settlement deed in
respect of the first item of the suit property as the same was purchased in the
name of Mrs.Hamarunnisa, out of the funds provided by the father of the
plaintiff. Since the plaintiff's mother has no title to the said property, the plaintiff
ignore the alleged settlement deed as it is void ab-initio. The plaintiff's father
died on 17.02.2006 leaving behind the plaintiff and the defendants 1 and 2
intestate. After the death of the father, the plaintiff demanded her share due in the
suit property, but the plaintiff's mother sold the second item of the suit property
on 10.03.2006 to the third defendant. Since the plaintiff's mother had no right
over the said property, the sale effected by the plaintiff's mother is not binding on
the plaintiff's share in the second item of the suit property. The plaintiff's mother
also died on 04.02.2008. The plaintift is deemed to be in joint possession with the
defendants. Since the third item of the suit property was sold to the fourth
defendant, he was also added as defendant in the above suit. Hence, the suit for

partition and for allotment of 1/5 share in the suit properties.
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9. The defence of the defendants 1 and 2 is that the suit first item and the
adjoining southern side vacant property (suit property in O.S.No.7 of 2006 on the
file of the District Munsif Court, Thiruvaiyaru) were purchased by the defendants'
mother on 19.12.1976 out of the income of father Abdul Hameed. After the said
purchase, the defendant's mother constructed a madras terrace house on the
northern side leaving the southern side as vacant. The defendant's mother was in
possession and enjoyment of the entire extent in R.S.No.333/5 by paying
necessary tax due to the authorities concerned. The defendants' mother executed a
registered settlement, deed on 09.10.1998 in favour of her sons/defendants
1 and 2. Subsequently, patta has been changed in their name and they have been
in possession and enjoyment of the said property. The plaintiff's allegation that
their father made Hiba in respect of the southern portion of the property on
24.06.1992, that their father purchased the suit property in the name of his wife,
but for the benefit of the family and that their mother has got no right or title over
the suit property are all false and untenable. Hence, the plaintiff is not entitled to

claim any share in the suit properties and the suit is liable to be dismissed.

10. The third defendant filed a written statement taking a stand that the

second item of the suit property was purchased by the plaintiff's mother
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Hamarunnisa ; that the third defendant purchased the said property from the said
Hamarunnisa on 10.03.2006 and since then he has been in possession and
enjoyment of the said property; that the third defendant is a bona fide purchaser
for value and since the plaintiff has no right to claim any share in the suit

property, the suit is liable to be dismissed.

11. The plaintiff filed the above suit claiming partition in respect of the
three items of the properties. It is the specific case of the plaintiff that all the suit
properties were purchased by her father Jainulabudeen from the funds earned by
him in abroad, in the name of his wife Hamarunnisa for the benefit of the family
and the purchase of the suit properties in favour of the plaintiff mother is only a
benami transaction; that the plaintiff's mother had no source of income to
purchase the suit property as she was only a house wife and that therefore, the

suit properties came to be owned by her father Jainulabudeen.

12. It 1s the specific defence of the defendants 1 and 2 is that the items
1 and 2 of the suit properties were purchased by their mother Hamarunnisa with
the help of funds given by her father Abdul Hameed and after purchase, their
mother constructed a madras terrace house on the northern side of the suit

property leaving the southern portion as vacant and that their mother by paying
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necessary tax to the concerned authorities had been in possession and enjoyment
of the said properties as its absolute owner. Though the plaintiff has alleged that
the suit properties were purchased by her father with his funds, as rightly
observed by the Courts below, she has not produced any iota of evidence to

substantiate the same.

13. Admittedly, the sale deed in respect of items 1 and 2 of the suit
properties stand in the name of Mrs.Hamarunnissa, mother of the plaintiff and the
defendants 1 and 2. Since the plaintiff has taken a stand that the property was
purchased by her father in the name of his wife as benami, it is for the plaintiff to
prove that her father had purchased the property only for the benefit of their
family not for the benefit of his wife Hamarunnisa. Admittedly, there is no
evidence adduced by the plaintiff in this regard. The Courts below appreciating
the evidence available on record, have come to decision that the items 1 and 2 of
the properties are the self-acquired properties of the mother of the plaintiff and
the defendants 1 and 2. Since the first item of the property was not owned by
the plaintiff's father, even assuming that the Hiba alleged by the plaintiff is true,
the plaintiff's father has no right to gift that property to the plaintiff. Moreover,

the plaintiff has not adduced any evidence to prove the alleged Hiba.
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14. It is the specific case of the defendants 1 and 2 that their mother
executed the registered settlement deed, dated 09.10.1998 under Ex.B.2 in their
favour. No doubt, the plaintiff has challenged the Ex.B.2 settlement deed on the
ground that the Mohamedan Law recognized only Hiba and not the settlement
deed and that therefore, the alleged settlement deed under Ex.B.2 is not legally

valid.

15.As per the Mohamedan's Law, Hiba means gift and it is a transfer of
property made immediately without any exchange by one person to another and
accepted by or on behalf of latter. As per Mohamedan Law, a Hiba or gift is
complete only when three essentials are met: (i) declaration of gift by the donor,
(1) acceptance of gift (express or implied) by or on behalf of the donee, and (ii1)
delivery of possession of the gift subject to the donee by the donor. If these

conditions are fulfilled, the Hiba/gift is valid.

16. In the case on hand, as rightly observed by the Courts below, their
mother in the settlement deed has stated ,
“DRIGET  6TRIG6T  IDHETHEMTRILIQUIETTEVID 2 MmIG6eT  Guwifled 2 6iten

SiGLNeTeVID, SILNOTEIHHTID 2 _WmIH6eNH LIBHTEL ITDHMBHE 2 HISHEThEH G
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b6l gCHaMID 1 gBUTH CFUIH meubHHCouewI(HLD 616IMB  6T6TeNIeNL Ul  [HevoTL
BTENSTUI  6TemTenIHend  HeooBCaBBIDLOUTHL.(B BT 2 _mEHEHHEF Db
QFLIgeVOIDEMIL.  USHHTHMSH 61108  emeUSHHCmedr 61606060 FHUITTRISHLOTTUI 61601
QUWMmBS &LBS 19.12.1976 GxHaulled amTMTenLOSH6 DieuTHeTL OHHEH SFuid
CUBBI DIHILIY 6TIHEG HMLSHUIOUBMI DFHl6L eleienTe0 i &L LUUL (B [HT6
B mILNHEH QUMHBOB  RFHemguiled Hewil  aIUFLILIQSHG6TeN  CFTHend
Brengdl  BHHuled 2 miseT SmaumdE  OFLIge00OIeRIL.  USHSHFID  CLPVLD
S1(HHOBTHHH CFTHMSHULD RIS Capau1Bs0Bw © hIGHETHENL LI
FOUTHOHH VD, IIDCUTHHHID I Ball_CLer. HThSEHD RbdH OFTHID 60
GFOUTHIHMSULD  IDICUTEHmBWID  BrenH  CHHUNCLBW  HmHeT  UFD
T(BHHHIHOB T B ofH6eiT. RFHMuUled HeWIL i 6UMBWIBTEI6D HTEDID 61601
SN[  6ThIBET  ulell  Uflwhbsd S Henguied Hewil iy aIeHBULBTEI6L
gD OCFuIgOsTeEIh aMmaSBE WLGWL WL 2 Flmwujd HSTILLD 2 6wI{H.
AQpemguiled  HeWIL  GFTHMBH OFLIQELCIDIIL. LSBT 6UTFS  aJHEILILIG
BT Ggusnswrumul  &FJ6od  &HHSHT uUTHHwiomul  ulLm  OPTHLET  HTT
alaliowl  QIBSTULIBIBENT  DHBHHUL 6T — PeWIH DAL &HSHIH ST 61 (H
FHHHMULITHNMTEHD, @Hemguiled SHewil.  CFTHHMGSGEWIL T LI L TeneuU|LD,
LighFTWISH S il (B auifl allgllenLIu LD STINHO0HTeNSH o 6L
WledT  @emeMILIHUUID HhIGB6T CUUIHHE LOTBBIISBE 2 _6WILT6eT  DeN6iHHINH
BPTHBMMID,  MBOWNSHH  CFuIgH  CaThHHHESCBe.  Sedll  [HT6d

IHBTTHMBHH OBTmIHD RQbH OFLI9e0CIDII.  LUHHTHmS S  OTBEBISBHID
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IH&  CFUSBHID Sevemev el 2 MIHEOMP  BIDLIGmS  Fapll  BTENHI

CapHuled RbdH OFl 196G LUSHTID 6110HdH T s [haCme.

17. More importantly, it is pertinent to note that the plaintiff's father has
subscribed his signature as identifying witness in the Registrar Office and as
rightly observed by the Courts below, the plaintiff's father was fully aware of the

settlement deed, executed by his wife in favour of their sons.

18.As already pointed out, it has been recited in the settlement deed itself
that the donees have taken possession of the property. According to the
defendants 1 and 2, mutations were effected in their names and that they have

been in exclusive possession and enjoyment of the first item of the property.

19. As already pointed out, the second item of the suit property was also
owned by the plaintiff's mother and she sold the said property to the third
defendant under Ex.P.10. Since the second item of the property was owned by the
mother of the plaintiffs 1 and 2, her sale in favour of third defendant cannot be

challenged.
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20. Regarding the third item of the property, it is the specific case of the
defendants that the said property was settled in favour of the plaintiff's father
Jainulabudeen by his mother Mydeen Beevi on 18.05.1971 under Ex.P.13
settlement deed and the said Jainulabudeen, who was the owner of the third item
of the property, sold the same to the fourth defendant on 19.08.1996 under Ex.P.
14. Since the third item of the property, which was owned by the plaintiff's father,

was sold by him, the claim of the plaintiff cannot be sustained.

21.Considering the above, the Courts below have rightly come to a
decision that the plaintiff is not entitled to claim any share in the suit property.
The appellant has not shown that material evidence available in the case had been
ignored by the first appellate Court or that there was no evidence at all. The
appellant has also not shown any wrong inference had been drawn by the first
appellate Court from the proved facts by applying law erroneously. The appellant
has also not canvassed any stand that the Courts below have wrongly placed the
burden of proof.

22. It is pertinent to note that the first appellate Court on appreciating and
re-appreciating the evidence and the legal aspects in proper perspective has come

to a definite decision that the plaintiff is entitled to get the reliefs claimed.
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23. Considering the judgments of the Courts below, as rightly contended by
the learned counsel for the respondents no question of law much less Substantial
Question of Law 1s made out. It is not open to this Court to sit in appeal over the
factual findings arrived at by the first appellate Court confirming the findings of
the trial Court. Hence, this Court concludes that since no substantial question of

law 1s made out in the second appeal, the same is liable to be dismissed.

24. In the result, the Second Appeal is dismissed, confirming the
concurrent judgments of the trial Court made in O.S.No.28 of 2008 on the file of
the Principal Subordinate Court, Thanjauvr, and in A.S.No.121 of 2018 on the file

of the II Additional District cum Sessions Court, Thanjavur. No costs.

05.01.2026
NCC :Yes/No
Index :Yes/No

Internet : Yes/ No
das
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To:
1.The Principal Subordinate Court, Thanjauvr,

2.The II Additional District cum Sessions Court,
Thanjavur.

3. The Section Officer,
VR Section,

Madurai Bench of Madras High Court,
Madurai.
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K.MURALI SHANKAR,J.

DAS

Pre-delivery Judgment made in
S.A.(MD).No.622 of 2025

Dated: 05.01.2026



