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P  RAYER  : Second Appeal filed under Section 100 of the Civil Procedure Code, 

to set aside the judgment and decree, dated 26.06.2012 made in A.S.No.39 of 

2010  on  the  file  of  the  Subordinate  Court,  Ambasamudram,  confirming  the 

judgment and decree, dated 24.01.2006 made in O.S.No.45 of 2004 on the file of 

the Principal District Munsif Court,  Ambasamudram.

For Appellant    : Mr.T.S.R.Venkatramana, Senior Counsel, 
  for Mr.A.Parameshwaran. 

For Respondents :  Mr.K.P.Narayanakumar, for R1.

: R2 to R14 dispensed with. 
 

JUDGMENT

The Second appeal is directed against the judgment and decree made in 

A.S.No.39  of  2010,  dated  26.06.2012  on  the  file  of  the  Subordinate  Court, 

Ambasamudram, confirming the judgment  and decree passed  in  O.S.No.45 of 

2004,  dated  24.01.2006  on  the  file  of  the  Principal  District  Munsif  Court, 

Ambasamudram.

2.  The  appellant  herein  is  the  plaintiff  in  the  suit.  He  laid  the  suit  in 

O.S.No.45 of 2004 originally seeking partition and separate possession of his ½ 

share in the suit properties. Pending suit, the first defendant, who is the father of 
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the plaintiff and the second defendant, died and consequently, the plaint came to 

be amended seeking declaration of title over the entire suit properties or in the 

alternative, for partition and separate possession of 5/6 share in the suit properties 

and for mesne profits.

3. For the sake of convenience and brevity, the parties hereinafter referred 

as per their ranking/status before the trial Court.

4.  Admittedly,  the  plaintiff  is  the  son  and  the  second  defendant  is  the 

daughter of the first defendant Ramalinga Nadar. 

5. The case of the plaintiff, in brief, is as follows : 

a) The suit properties are belonging to Hindu joint family consisting of the 

plaintiff and the first defendant. Some of the suit properties were owned by the 

first  defendant ancestrally. Some of the properties were purchased by the first 

defendant from and out of the income derived from the ancestral nucleus. Hence, 

all the suit properties were treated and enjoyed as joint family properties. 

b)The first defendant, who was aged about 77 years, was not in a position 

to independently manage his affairs and the second defendant and her husband, 
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by  exercising  undue  influence  and  dominance  over  him,  were  attempting  to 

alienate or encumber the suit  properties. Since the suit properties are the joint 

family  properties  and  the  plaintiff  is  entitled  to  get  ½  share  in  all  the  suit 

properties, the first defendant has no power or authority to alienate the properties 

or to gift any portion of the properties in favour of the second defendant. 

c) The plaintiff sent a legal notice, dated 25.06.1996 to the first defendant 

demanding partition and allotment of his ½ share in the suit properties. The first 

defendant  having  received  the  legal  notice,  sent  a  rely  notice  with  false  and 

untenable allegations. The first defendant's contention is that there was no surplus 

income available  from ancestral  properties  for  purchasing the other  properties 

and that he purchased the other properties with his hard-earned income and as 

such, they are his separate and self-acquired properties. 

d) Items 1 to 6 of the first schedule are ancestral properties and the other 

items were purchased by utilising the income derived therefrom. The properties 

standing in the name of Lakshmi Ammal, the mother of the first defendant, were 

also stated to have been acquired with the aid of joint family income. On the 

death of the first defendant during the pendency of the suit, the plaintiff claimed 

that he became entitled to the entire suit properties, or in the alternative, to 5/6 

share therein.
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6. The defence of the defendants 1 and 2, in brief, is as follows : 

a)  The suit properties are not joint family properties and that the plaintiff is 

not entitled to any share therein. The ancestral properties were very meagre in 

extent  and  were  incapable  of  generating  sufficient  income  even  for  the 

maintenance  of  the  family  and  that  there  was  absolutely  no  surplus  income 

available to form any joint family nucleus for acquisition of further properties.

b)  The  first  defendant  had  independently  cultivated  leasehold  lands, 

engaged in business in palm jaggery (karuppatti) and paddy, and was also earning 

income by renting out cart buffaloes and thereby acquired several properties out 

of his own independent earnings without any aid from the ancestral properties. 

Certain properties were also stated to have been acquired by Lakshmi Ammal out 

of her own income.

c) Some of the properties were jointly owned by the first defendant along 

with his pangalis and that necessary parties had not been impleaded in the suit 

and therefore, the suit is bad for non-joinder of necessary parties as well as for 

partial partition.
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d) The first defendant purchased the first item of first schedule property 

under a sale deed, dated 29.10.1945 as his separate property. The second item of 

the first schedule measuring 30 cents, is a rocky land, wherein the samadhi of the 

first defendant’s mother is situated. In the third item of the first schedule, out of 

16 cents, an extent of 2 cents was allotted for road purposes and the remaining 

portion is also rocky and not suitable for cultivation. The fourth item of the first 

schedule property was purchased in the year 1924, when the first defendant was a 

minor, and thereafter, he constructed a house thereon with his own funds and has 

been in possession and enjoyment of the same. 

e)  The  fifth  item measures  1  acre  5  cents  and  not  one  acre  3  cents  as 

alleged  and  the  other  Pangalis  are  necessary  parties  in  respect  of  the  said 

property.  The  sixth  item  of  the  first  schedule  is  jointly  owned  by  the  first 

defendant  along  with  his  pangalis.  The  first  item  of  second  schedule  was 

purchased jointly by the first  defendant and one Anaintha Perumal Nadar and 

subsequently, the first defendant acquired the entire property and constructed a 

rice mill thereon with the aid of a loan obtained from District Industrial Centre 

(khtl;l njhopy; ikak;).
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f) The second item of second schedule property originally belonged to the 

first  defendant's  mother.  The  third  item  of  second  schedule  property  was 

purchased by the first defendant out of his own income under a sale deed, dated 

13.02.1959.  Out  of  the  said  property,  he had gifted  a  portion  of  the  land for 

construction of a 'Maternity and Child Welfare Hospital' (jha;> Nra; ey tpLjp) 

and had sold another portion to one Ramasamy Nadar, Subramania Nadar and 

Pitchakkannu. The remaining extent is in possession and enjoyment of the first 

defendant. 

g) Items 1 and 2 of the third schedule properties originally belonged to the 

first defendant's mother Lakshmi Ammal and upon her death, the same devolved 

upon the first defendant. Out of the first item, the first defendant had gifted an 

extent of ten cents of land for road purposes. 

h)  The first  defendant  had encroached upon the first  item of the fourth 

scheduel property and has been in possession and enjoyment of the same. The 

second item of fourth schedule was owned by the first defendant's mother. The 

first defendant had settled certain properties belonging to him in favour of her 

daughter/second defendant on 21.12.1994.
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7.  After  the  death  of  the  first  defendant,  the  second  defendant  filed  a 

written statement stating that the first defendant, while he was alive, executed a 

Will  dated  19.07.1989  in  favour  of  the  second  defendant,  in  respect  of  the 

properties owned by the first  defendant and on the basis of the said Will,  the 

second defendant has become the owner of the suit properties. Hence, the suit is 

liable to be dismissed. 

8. On the basis of the above pleadings, the learned Trial Judge framed the 

following issues and additional issue for determination:

1) Whether the plaintiff is entitled to a share in the suit properties and if so, 

to what extent?

2)  Whether  the  suit  properties  are  ancestral/joint  family  properties  as 

contended by the plaintiff?

3) Whether  the Settlement Deed dated 21.12.1994 is true and valid and 

whether the same was executed by the first defendant out of his own free will and 

volition?

4) Whether the plaintiff is entitled to mesne profits?

5) Whether certain suit  properties were purchased by the first  defendant 

and his mother out of their independent income?
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6)  Whether  the  plaintiff  ought  to  have  sought  for  cancellation  of  the 

Settlement Deed dated 21.12.1994?

7) Whether the extent of the suit properties was not shown correctly ?

8) Whether the suit is bad for non-joinder of necessary parties?

9) Whether the Court fee paid under Section 37(2) of the Tamil Nadu Court 

Fees and Suits Valuation Act is proper?

10) To what other reliefs is the plaintiff entitled?

Additional Issue (framed on 23.02.2005):

Whether the Will dated 19.07.1989 was executed by the first defendant in 

favour of the second defendant in a sound and disposing state of mind and of his 

own free will?

9. During trial, the plaintiff examined himself as P.W.1 and examined two 

other  witnesses  Thiru.Ramasamy  Nadar  and  Thiru.Shanmugam  as  P.W.2  and 

P.W.3 and exhibited 14 documents as Ex.P.1 to Ex.P.14. The second defendant 

examined  her  husband  Thiru.Vijayaram  and  two  other  witnesses 

Thiru.Sivalingam and Thiru.Madakkannu Nadar as D.W.1 to D.W.3 and exhibited 

18 documents as Ex.D.1 to Ex.D.18.
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10.  The  learned  trial  Judge,  upon  considering  the  pleadings  and  the 

evidence both oral and documentary and on hearing the arguments of both the 

sides, passed a preliminary decree, declaring that the plaintiff is entitled to get ¾ 

shares in items 2, 3 and 4 of first schedule; ½ share in first item of first schedule, 

items  2  and  3  of  second  schedule,  excluding  17  cents  sold  in  favour  of  the 

defendants 7 and 8 and in third schedule excluding 10 cents allotted for road 

purposes and items 2 and 3 of 4th schedule of suit properties and dismissed the 

suit with respect to the other properties. A separate enquiry into the mesne profits 

was  also  ordered  under  Order  20  Rule  12  of  C.P.C.  Aggrieved  by  the  said 

judgment and decree, the plaintiff filed an appeal in A.S.No.39 of 2010 and the 

learned  Subordinate  Judge,  Ambasamudram,  upon  considering  the  materials 

available on record and on hearing the arguments of both the sides, has passed the 

impugned  judgment,  dated  26.06.2012,  dismissing  the  appeal  and  thereby 

confirming the judgment and decree of the trial Court. Challenging the dismissal 

of the appeal, the plaintiff has preferred the present second appeal. 

 11. At the time of admission, the following substantial  questions of law 

came to be formulated :
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“1. Whether the Courts below have erroneously held that the  

properties, mamely fifth and sixth items of the first schedule, first item  

of  the  second  schedule  and  first  item of  fourth  schedule  were  the  

absolute properties of the deceased-first defendent Ramalinga Nadar,  

even though the possession of joint family nucleus in the form of other  

items of all the four schedules has been admitted?  

2. Whether the Courts below have committed an error in failing  

to raise a presumption that the acquisitions made by the kartha of the  

the family were acquisitions made by the joint family, when sufficient  

evidence has been adduced to show that the joint family owned vast  

extent of agricultural lands capable of yielding surplus income?"

12. Heard the learned Senior Counsel appearing for the appellant and the 

learned counsel appearing for the first respondent.

13. The plaintiff's specific case is that items 1 to 6 of first schedule of the 

suit properties are ancestral properties; that Lakshmi Ammal, the mother of the 

first defendant and the plaintiff's grandmother, had purchased the third and fourth 

schedule properties with the aid of income derived from the ancestral properties; 
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that the first defendant had, with the aid of income derived from the ancestral 

properties, purchased the second schedule properties and that therefore, all the 

properties are the ancestral and joint family properties of the plaintiff and the first 

defendant and as such, he is entitled to get ½ share in the entire properties. 

14. As already pointed out,  pending suit,  since the first  defendant/father 

died and consequently, the plaintiff amended the plaint claiming ownership over 

the entire suit properties or in the alternative, partition and allotment of 5/6 shares 

in the suit properties.  At the time of arguments, the learned counsel appearing for 

the plaintiff would submit that the plaintiff's claim of entire properties is given up 

and that the plaintiff is now restricting his claim to partition and allotment of 5/6 

shares in the suit properties.

15. No doubt, the defendants 1 and 2 have admitted that the items 2 and 3 

of first schedule of properties are the ancestral properties; that the second and 

third  schedule  of  properties  were  purchased  by  the  first  defendant's  mother 

Lakshmi Ammal with her hard-earned income and as such, they were separate 

properties  of  the said Lakshmi Ammal;  that  the first  defendant  purchased the 

other suit properties from his hard-earned income and not with the aid of income 

allegedly derived from the ancestral  properties  and that  after  the death of  his 
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mother Lakshmi Ammal, he had been enjoying all the properties, except items 2 

and 3 of first schedule of properties, as his separate properties. The learned trial 

Judge as well as the learned Ist Appellate Judge gave a finding that the items 2, 3 

and 4 of the first schedule properties are the ancestral properties belonging to the 

family consisting of the plaintiff and the first  defendant and on that basis, the 

plaintiff was allotted ¾ shares in the said properties. 

16. Admittedly, the finding of the Courts below that the fourth item of the 

first schedule of suit properties is ancestral in character, was not at all challenged 

by the second defendant by way of any cross appeal or cross objections and as 

such, the said finding has attained finality. The Courts below, having held that the 

first item of first schedule, items 2 and 3 of second schedule, items 1 and 2 of 

third schedule, items 2 and 3 of fourth schedule are the separate properties of the 

first defendant, have allotted ½ share therein, excluding the portion already sold 

or gifted. Regarding items 1 and 1A of second schedule, the Courts below have 

found that they are the separate properties of the first defendant and that pursuant 

to the settlement deeds executed by him under Ex.D.16 and Ex.D.18 in favour of 

the  second  defendant,  the  second  defendant  has  become  the  absolute  owner 

thereof and on that ground, dismissed the suit in respect of the said properties. 
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17. The Courts below, having held that the plaintiff is not entitled to any 

share  in  items  5  and  6  of  first  schedule  and  item 1  of  the  fourth  schedule 

properties, dismissed the suit in respect of those other properties.

18. As already pointed out, the main contention of the plaintiff is that the 

first  defendant's mother as well  as the first  defendant had purchased the other 

schedule properties only with the aid of the income derived from the ancestral 

properties and that therefore, all the properties are liable to be treated as joint 

family properties. 

19. Before proceeding further, it is necessary to consider the legal position 

with regard to the joint family properties. In Mulla's Hindu Law, 22nd Edition, 

Section 231 deals with presumption as to coparcenary and self-acquired property 

and the relevant passages are extracted hereunder : 

“  231.  Presumption  as  to  coparcenary  and  self-acquired  

property.- Where a suit is brought by a Hindu to recover property,  

alleging  that  it  is  his  self-acquired  property,  and  the  defendant  

contends that it is joint family property, or where a suit is brought by  

a  Hindu  on  partition  of  property,  alleging  that  it  is  joint  family  
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property  and  the  defendant  contends  that  it  is  his  self-acquired  

property, the question arises upon whom the burden of proof lies. The  

following are the leading rules on the subject:

(1) Presumption that a joint family continues joint. - Generally  

speaking,  'the  normal  state  of  every  Hindu  family  is  joint.  

Presumably every such family is joint in food, worship and estate. In  

the absence of proof of division, such is the legal presumption.

(2) No presumption that a joint family possesses joint property.  

There is no presumption that a family, because it is joint, possesses  

joint property or any property. When in a suit for partition, a party  

claims  that  any  particular  item  of  the  property  is  joint  family  

property, or when in a suit for a mortgage, a party contends that the  

property mortgaged is joint family property, the burden of proving it  

rests on the party asserting it.

Where it is established or admitted that the family possessed  

some joint  property which, from its nature and relative value may 

have formed the nucleus from which the property in question may 

have been acquired, the presumption arises that it was joint property  

and  the  burden  shifts  to  the  party  alleging  self  acquisition  to  

establish affirmative, that the property was acquired without the aid  
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of the joint family. However, no such presumption would arise, if the  

nucleus is such that with its help, the property claimed to be joint  

could  not  have  been  acquired.  In  order  to  give  rise  to  the  

presumption, the nucleus must be such that with its help, the property  

claimed to be joint  could have been acquired.  A presumption that  

properties  in  the  hands  of  individual  coparcener  is  coparcenary 

property would arise only if family nucleus is proved. In the absence 

of proof of nucleus the members would only be co-sharers and on  

death,  such  property  would  devolve  by  inheritance,  and  not  by  

survivorship."

It is thus an established concept, that the mere existence of a 

joint  family  cannot  raise  a  presumption  that  such  family  owns  

property jointly. A person asserting existence of joint family property  

has to prove nucleus with which such property could be acquired. It  

is only then that such property could be presumed to be joint and the  

onus of proving self acquisition would shift to the person asserting as  

such.  As  stated,  the  initial  burden  of  jointness  having  been  

discharged, the onus of asserting self acquisition would shift and it  

would  have  to  be  proved  that  the  property  claimed  as  a  self  

acquisition was purchased without the aid of the joint family nucleus.  
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Conversely,  therefore,  where  the  plaintiff  failed  to  discharge  the 

burden of proving that the property had been acquired out of joint  

family funds, and the defendant was able to prove separate earnings  

and other records were also in his name, the suit for partition was 

liable to be dismissed. Thus, when properties were proved to be self  

acquired properties, coupled with the fact that there was no evidence 

as regards joint family nucleus, such properties could be dealt with  

for disposition in any manner, as they were self acquired.”

20. The learned counsel for the appellant/plaintiff would rely on a decision 

of  Hon'ble  Supreme  Court  in  the  case  of  Shrinivas  Krishnarao  Kango  vs  

Narayan Devji Kango And Others reported in AIR 1954 SC 379 and the relevant 

passage is extracted hereunder : 

8. .....  The law was thus stated in that case:

"  The Hindu law upon this  aspect  of  the case  is  well  settled.  

Proof of the existence of a joint family does not lead to the presumption  

that property held by any member of the family is joint, and the burden  

rests  upon  anyone  asserting  that  any  item of  property  was  joint  to  

establish the fact. But where it is established that the family possessed  

some joint property which from its nature and relative value may have  

formed the nucleus from which the property in question may have been  

acquired,  the  burden  shifts  to  the  party  alleging  self-acquisition  to  
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establish affirmatively that the property was acquired without the aid  

of the joint family property.”

21. In view of the above,  the legal position is well settled that the initial 

burden lies upon the party who asserts that a particular property is joint family 

property to establish that the family possessed some joint family property which, 

by its nature and relative value, could have constituted an adequate nucleus for 

the  acquisition  of  the  property  in  question.  Proof  of  the  existence  of  a  joint 

family,  by  itself,  would  not  give  rise  to  any  presumption  that  the  properties 

standing in the name of any member of the family are joint family properties. 

Only  upon  establishing  the  existence  of  such  nucleus,  capable  of  generating 

sufficient income for the acquisition, would the burden shift to the party asserting 

self-acquisition to affirmatively prove that the property was acquired without the 

aid of the joint family nucleus.

 22. In the present case, it is the specific contention of defendants 1 and 2 

that items 2 and 3 of the first  schedule properties are rocky in nature and not 

suitable for cultivation and that even otherwise, cultivation could not be carried 

out in more than 40 cents of the ancestral lands. According to them, there was no 

substantial income derived from the ancestral properties and the meagre income, 
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if any, was not even sufficient to meet the family expenses and therefore, there 

was no surplus income available for the purchase of the other suit properties.

23. As rightly observed by the Courts below, the plaintiff has not produced 

any material evidence to establish that the ancestral lands were under cultivation 

and were yielding sufficient income and that, after meeting the family expenses, 

there existed any surplus income which could have been utilised by Lakshmi 

Ammal or subsequently by the first defendant for the acquisition of the other suit 

properties.

24. In the absence of any evidence to show that items 2 to 4 of the first 

schedule properties yielded surplus income, no presumption can be drawn that 

the other properties were acquired out of the income derived from the ancestral 

properties so as to treat them as joint family properties.

25.  The  defendants  1  and  2  have  taken  a  specific  stand  that  the  first 

defendant was earning income by renting out bullock carts and by engaging in 

business  in  Palm jaggery and paddy.  The  plaintiff  as  P.W.1 even in  his  chief 

examination  would admit ,
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“gidfspypUe;J gjePh;  vLj;J fha;r;rp  fUg;gl;b tpw;W vd; mg;gh 

tpahghuk;  nra;thh;.  mjid tPl;;by;  itj;J  tpw;gid nra;J  te;Njhk;. 

i\ tptrhak;> fUg;gl;b> ML> Nfhop tsh;j;jy; KyKk; tUkhdk; te;jJ. 

me;j  tUkhdq;fis vd;  je;ij  Nru;j;J  itj;J  FLk;gj;jpw;F  nryT 

nra;jhu;.  Nru;j;J  itj;j  tUkhdj;ij  itj;J  G+u;tPfr;  nrhj;Jf;fspy; 

mgptpUj;jp nra;Njhk;.”

26. P.W.1 in cross examination would admit that his father was not having 

any bad habits; that he is a good person and that he would not sell any property, 

without  any  valid  or  proper  reason  and  the  relevant  portion  is  extracted 

hereunder :

“vd;  je;ijf;F  nfl;l  rfthrk;  fpilahJ.  vd;  je;ij 

Nahf;fpakhdtu;jhd;.  vd;;  je;ij  fhuzk;  ,y;yhky;  nrhj;ij  tpw;f 

khl;lhu;.”

P.W.1 in  his further cross examination would admit 

“gpuhJ 1k; jgrpy; 1k; mapl;lk; nrhj;J vd; je;ij ngaupy; mtuhy; 

Rahu;Ip;jkhf fpiuak; thq;fg;gl;lJ. gpuhJ 2k; jgrpy; 3k; mapl;lk; vd; 

je;ijahy;  Rahu;Ip;jkhf  fpiuak;  thq;fg;gl;;lJ.  gpuhJ  3k;  jgrpy;  1k; 

mapl;lk;  vd;  je;ijahy;  Rahu;Ip;jkhf  fpiuak;  thq;fg;gl;lJ  vd;why; 
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rupjhd;.  vd;  je;ij  ntspapy;  jdpg;gl;l  eguplKk;  ahuplKk;  fld; 

thq;ftpy;iy.  iu];  kpy;  fl;Ltjw;F  bf;fpy;;  fld;;  thq;fpAs;shu;.  vd; 

je;ij  iu];  kpy;  fl;l  bf;fpy;  thq;fpa  flDf;F  ehd;  [hkPd; 

Nghltpy;iy.  vd;  je;ij  jdpj;j  Kiwapy;  nrhj;ij  fhl;b  bf;fpy; 

fld;kprpdup  thq;f/fld;  thq;fpAs;shu;.  vd;dplk;  fhz;gpf;fg;gLk; 

Mtzq;fs; vd; je;ij bf;fpy; Nyhd; thq;fpajw;F nfhLj;j Mtzq;fs; 

jhd; mitfs; gp.th.rh.M.3 thpir. gp.th.rh.M.3 thpir Mtzq;fspy; vd; 

je;ij FLk;gj;jpd; fh;j;jh kw;Wk; NkNd[h; vd;w Kiwapy; thq;fpajhf 

Jyq;fhJ.

27. P.W.2 in his evidence would admit that the first defendant is not having 

bad habits and he is a hard worker, 

“  1k;  gpujpthjpf;F  ve;jtpjkhd  nfl;l  gof;fKk;  ,y;iy.  1k; 

gpujpthjp; fLikahd ciog;ghsp.

 28. In view of the above evidence, the Courts below have rightly come to 

the conclusion that the first defendant had independent sources of income and 

that  the  same  were  utilised  by  him for  the  purchase  of  the  other  properties. 

Insofar  as  the  third  and  fourth  schedule  properties  are  concerned,  as  already 

pointed  out,  they  were  purchased  by  the  first  defendant’s  mother,  Lakshmi 
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Ammal. However, it is the contention of the plaintiff that the said properties were 

purchased by her with the aid of income derived from the ancestral properties. 

But in cross examination, P.W.1  would admit, 

 “ vd; ghl;b yl;Rkpak;khs; tptrhaj;jpy; ey;y ciog;ghsp. me;j 

mk;khs; nka;g;ghL nra;J tUkhdk; cz;L gz;zpdhu;fs;. vd; ghl;b ML> 

khL tsu;j;J rk;ghj;jpak; nra;jhu;.  ghy; tpahghuk; nra;J rk;ghjpj;jhu;. 

mlF gpbj;J mjpy; tUkhdk; vJTk; nra;atpy;iy. vd; ghl;bf;F Ra 

tUkhdk; cz;L vd;why; rupjhd;. gpuhJ jgrpy; nrhj;Jf;fspy; vd; ghl;b 

jdpahf fpiuak; thq;fpa nrhj;Jf;fisAk; fhl;bAs;Nsd;. ....

gpuhJ  jgrpy;  4k;  mapl;lj;jpy;  2k;  mapl;lkhf  fhl;lg;gl;lJ  vd; 

ghl;bf;F thhpR Kiwapy;  fpilj;j nrhj;jhFk;.  gpuhJ jgrpy;  1y;  4tJ 

mapl;lk; vd; ghl;b Rahu;[pjkhf fpiuak; thq;fpaJ. gpuhJ 4k; jgrpy; 1k; 

mapl;lk;  vd;  ghl;bf;F>  ghl;bapd;  je;ijapd;  thupR  Kiwapy;  fpilj;j 

nrhj;jhFk;.  gpuhJ  2k;  jgrpy;  1k;  mapl;lk;  vd;  je;ijapd;  jhahUf;F 

Rahu;Ip;jkhf ghj;jpag;gl;l  nrhj;J vd;why; rupjhd;. gpuhJ 2k; jgrpy; 2k; 

mapl;lr;  nrhj;J  vd;  je;ijapd;  jhahuhd  nyl;Rkp  mk;khSf;F 

Rahu;[pjkhf ghj;jpag;gl;l nrhj;J vd;why; rupjhd;. gpuhJ jgrpy; 4y; 3k; 

mgpl;lr;  nrhj;J vd; je;ijapd; jhahUf;F Rahu;[pjkhf ghj;jpag;gl;lJ 

vd;why; rupjhd;. vd; ghl;b nyl;Rkp mk;khSf;F vd; je;ij jhd; xNu 

thupR vd;W vd; ghl;b nrhy;ypj; njupAk;. 
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29. In view of the above, it is evident that the plaintiff himself has admitted 

that his grandmother, Lakshmi Ammal, had independent sources of income. In the 

absence of any evidence to show that she was deriving surplus income from the 

ancestral properties and in the light of the admission of the plaintiff that Lakshmi 

Ammal  had  separate  income,  the  Courts  below  have  rightly  come  to  the 

conclusion  that  the  third  and  fourth  schedule  properties  were  purchased  by 

Lakshmi Ammal out of her own independent earnings and not with the aid of any 

income derived from the ancestral properties.

 30.  As already pointed out,  items 1 and 1A of second schedule  are  the 

separate properties of the first defendant, in respect of which, he had obtained 

loan from District Industrial Centre and constructed a rice mill. It is the specific 

case  of  the  defendants  1  and  2  that  the  first  defendant  had  executed  two 

settlement deeds under Ex.D.16 and Ex.D.18 settling the suit properties in favour 

of the second defendant in respect of the said properties.  In order to prove the 

execution  of  said  settlement  deeds,  the  second  defendant  summoned  and 

examined  Thiru.Sivlingam as  D.W.2,  who  is  one  of  the  attestors  to  the  said 

settlement deeds. D.W.2 has spoken about the execution of Ex.D.16 and Ex.D.18 

settlement deeds. 
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31. The learned trial Judge, upon accepting the settlement deeds and the 

evidence of D.W.2,  has rightly held that  the said properties are owned by the 

second defendant  and as  such,  the plaintiff  is  not  entitled to  claim any share 

therein. 

32. Insofar as item 5 of the first schedule property is concerned, admittedly, 

neither party has produced any document to establish that the said property was 

owned by the first defendant. Though the plaintiff, in his evidence, has stated that 

the said property was inherited by his mother, he has not elaborated the same with 

any supporting material. The learned Trial Judge, by observing that there is no 

evidence to show as to who originally owned the said property and as to how it 

came into the possession of the first defendant, has rightly held that the plaintiff 

is not entitled to any share therein.

33. In respect of item 6 of the first  schedule property, no document has 

been produced in relation to the land in S.No.459/4. However, the lands in S.Nos.

459/2  and  459/3  were  sold  by  the  first  defendant  under  the  sale  deed  dated 

20.06.1989 marked as Ex.P.9 in favour of the fourth defendant. It is pertinent to 

note  that  the  said  sale  deed  was  executed  by  the  first  defendant  along  with 
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Sornammal,  Gurusamy  and  Sakthivel  and  it  is  recited  therein  that  the  sale 

consideration  was  received  for  meeting  family  expenses  and  for  discharging 

family debts. The learned Trial Judge, observing that Ex.P.9 does not disclose the 

share of the first defendant or any prior partition between the executants, and that 

the property was sold without partition, has rightly held that the plaintiff is not 

entitled to claim any share in the said property.

34. Regarding the Ist item of fourth schedule, the said property was sold by 

the first defendant in favour of third defendant vide sale deed, dated 09.02.1989 

under  Ex.P.8.  Since  the  said  property  was  the  separate  property  of  the  first 

defendant, the alienation made by him in favour of the third defendant cannot be 

questioned by the plaintiff  and on that ground, the Courts below have held that 

the plaintiff is not entitled to claim any share therein. 

35. At this juncture, it is necessary to refer the mandate of Hon'ble Supreme 

Court for High Courts in deciding the second appeal under Section 100 of the 

Civil Procedure Code, given in the case of Gurnam Singh (dead) by LRs., and  

others Vs. Lehna Singh (dead) by LRs., reported in AIR 2019 SC 1441, that the 

jurisdiction of the High Court in an appeal under Section 100 of the Code of Civil 

Procedure is strictly confined to the case involving substantial question of law 

and the relevant passage is extracted hereunder:
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“18. Before parting with the present judgment, we remind the 

High Courts that  the jurisdiction of  the High Court,  in an appeal  

under  Section  100 of  the  CPC,  is  strictly  confined  to  the  case  

involving substantial question of law and while deciding the second 

appeal under Section 100 of the CPC, it is not permissible for the  

High  Court  to  re-appreciate  the  evidence  on  record  and  interfere  

with  the  findings  recorded  by  the  Courts  below  and/or  the  First  

Appellate Court  and if  the First  Appellate Court  has exercised its  

discretion in a judicial manner, its decision cannot be recorded as  

suffering  from  an  error  either  of  law  or  of  procedure  requiring  

interference  in  Second  Appeal.  We  have  noticed  and  even  as  

repeatedly observed by this Court and even in the case of Narayanan 

Rajendran v. Lekshmy Sarojini, (2009) 5 SCC 264, despite the catena 

of decisions of this Court and even the mandate under Section 100 of  

the CPC, the High Courts under Section 100 CPC are disturbing the 

concurrent findings of facts and/or even the findings recorded by the  

First  Appellate  Court,  either  without  formulating  the  substantial  

question  of  law  or  on  framing  erroneous  substantial  question  of  

law.”

              

36. In the case on hand, as already pointed out, the trial Court as well as the 

First  Appellate  Court,  upon  appreciation  and  re-appreciation  of  the  evidence 

available  on  record,  have  rightly  come to  the  conclusion  that  the  plaintiff  is 

entitled to ¾ share in items 2 to 4 of the first schedule properties on the ground 
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that they are ancestral in nature and that the plaintiff is entitled to ½ share in the 

first item of first schedule, items 2 and 3 of second schedule, items 1 and 2 of 

third schedule and items 2 and 3 of fourth schedule on the ground that they are 

separate properties of the first defendant and he died intestate in respect of the 

said properties. 

37.  Moreover,  the  Courts  below,  have  held  that  first  item  of  second 

schedule is the separate properties of the first defendant and that in view of the 

execution of the settlement deeds under Ex.P.16 and Ex.P18 in favour of second 

defendant,  she has become the absolute thereof and on that basis, rejected the 

plaintiff's claim for any share in the said property. 

38.  It  is  pertinent  to  mention that  the appellant  has  not  shown that  the 

material evidence available in the case had been ignored by the first  appellate 

Court  or  that  there  was no  evidence  at  all.  It  is  not  his  case  that  any wrong 

inference had been drawn by the first appellate Court from the proved facts by 

applying the law erroneously. Hence, the concurrent findings of the Courts below 

cannot  be  found fault  with.  Accordingly,  the  substantial  questions  of  law are 

answered  against  the  appellant.  Consequently,  this  Court  concludes  that  the 

second appeal is liable to be dismissed. In the other facts and circumstances of 

the case,  the parties are directed to bear their own costs. 
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39.  In  the  result,  the  Second  Appeal  is  dismissed,  confirming  the 

concurrent  judgments  and  decrees  passed  by  the  learned  Principal  District 

Munsif, Ambasamudram in O.S.No.45 of 2004 and by the learned Subordinate 

Judge, Ambasamudram in A.S.No.39 of 2010. The parties shall bear their own 

costs.

        19.02.2026

NCC     :Yes/No
Index    :Yes/No
Internet : Yes/ No
das

To:

1.The Principal District Munsif Court, 
   Ambasamudram.

2. Sub Court, Ambasamudram.    

3. The Section Officer, 
    VR Section, 
    Madurai Bench of Madras High Court, 
    Madurai.
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K.MURALI SHANKAR,J.

DAS

 Pre-delivery Judgment made in
S.A.(MD).No.297 of 2015

Dated: 19.02.2026
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