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S.A(MD)No.297 of 2015

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure Code,
to set aside the judgment and decree, dated 26.06.2012 made in A.S.No.39 of
2010 on the file of the Subordinate Court, Ambasamudram, confirming the
judgment and decree, dated 24.01.2006 made in O.S.No.45 of 2004 on the file of

the Principal District Munsif Court, Ambasamudram.

For Appellant : Mr.T.S.R.Venkatramana, Senior Counsel,
for Mr.A.Parameshwaran.

For Respondents : Mr.K.P.Narayanakumar, for R1.

: R2 to R14 dispensed with.

JUDGMENT

The Second appeal is directed against the judgment and decree made in
A.S.No0.39 of 2010, dated 26.06.2012 on the file of the Subordinate Court,
Ambasamudram, confirming the judgment and decree passed in O.S.No.45 of
2004, dated 24.01.2006 on the file of the Principal District Munsif Court,

Ambasamudram.

2. The appellant herein is the plaintiff in the suit. He laid the suit in
0.S.No.45 of 2004 originally seeking partition and separate possession of his %2

share in the suit properties. Pending suit, the first defendant, who is the father of
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the plaintiff and the second defendant, died and consequently, the plaint came to
be amended seeking declaration of title over the entire suit properties or in the
alternative, for partition and separate possession of 5/6 share in the suit properties

and for mesne profits.

3. For the sake of convenience and brevity, the parties hereinafter referred

as per their ranking/status before the trial Court.

4. Admittedly, the plaintiff is the son and the second defendant is the

daughter of the first defendant Ramalinga Nadar.

5. The case of the plaintiff, in brief, is as follows :

a) The suit properties are belonging to Hindu joint family consisting of the
plaintiff and the first defendant. Some of the suit properties were owned by the
first defendant ancestrally. Some of the properties were purchased by the first
defendant from and out of the income derived from the ancestral nucleus. Hence,

all the suit properties were treated and enjoyed as joint family properties.

b)The first defendant, who was aged about 77 years, was not in a position

to independently manage his affairs and the second defendant and her husband,
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by exercising undue influence and dominance over him, were attempting to
alienate or encumber the suit properties. Since the suit properties are the joint
family properties and the plaintiff is entitled to get '2 share in all the suit
properties, the first defendant has no power or authority to alienate the properties

or to gift any portion of the properties in favour of the second defendant.

c) The plaintiff sent a legal notice, dated 25.06.1996 to the first defendant
demanding partition and allotment of his 2 share in the suit properties. The first
defendant having received the legal notice, sent a rely notice with false and
untenable allegations. The first defendant's contention is that there was no surplus
income available from ancestral properties for purchasing the other properties
and that he purchased the other properties with his hard-earned income and as
such, they are his separate and self-acquired properties.

d) Items 1 to 6 of the first schedule are ancestral properties and the other
items were purchased by utilising the income derived therefrom. The properties
standing in the name of Lakshmi Ammal, the mother of the first defendant, were
also stated to have been acquired with the aid of joint family income. On the
death of the first defendant during the pendency of the suit, the plaintiff claimed
that he became entitled to the entire suit properties, or in the alternative, to 5/6

share therein.
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6. The defence of the defendants 1 and 2, in brief, is as follows :

a) The suit properties are not joint family properties and that the plaintift is
not entitled to any share therein. The ancestral properties were very meagre in
extent and were incapable of generating sufficient income even for the
maintenance of the family and that there was absolutely no surplus income

available to form any joint family nucleus for acquisition of further properties.

b) The first defendant had independently cultivated leasehold lands,
engaged in business in palm jaggery (karuppatti) and paddy, and was also earning
income by renting out cart buffaloes and thereby acquired several properties out
of his own independent earnings without any aid from the ancestral properties.
Certain properties were also stated to have been acquired by Lakshmi Ammal out

of her own income.

c) Some of the properties were jointly owned by the first defendant along
with his pangalis and that necessary parties had not been impleaded in the suit
and therefore, the suit is bad for non-joinder of necessary parties as well as for

partial partition.
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d) The first defendant purchased the first item of first schedule property
under a sale deed, dated 29.10.1945 as his separate property. The second item of
the first schedule measuring 30 cents, is a rocky land, wherein the samadhi of the
first defendant’s mother is situated. In the third item of the first schedule, out of
16 cents, an extent of 2 cents was allotted for road purposes and the remaining
portion is also rocky and not suitable for cultivation. The fourth item of the first
schedule property was purchased in the year 1924, when the first defendant was a
minor, and thereafter, he constructed a house thereon with his own funds and has

been in possession and enjoyment of the same.

e) The fifth item measures 1 acre 5 cents and not one acre 3 cents as
alleged and the other Pangalis are necessary parties in respect of the said
property. The sixth item of the first schedule is jointly owned by the first
defendant along with his pangalis. The first item of second schedule was
purchased jointly by the first defendant and one Anaintha Perumal Nadar and
subsequently, the first defendant acquired the entire property and constructed a
rice mill thereon with the aid of a loan obtained from District Industrial Centre

(omeul L G miPled emiowiib).

6/29

https://lwww.mhc.tn.gov.in/judis



S.A(MD)N0.297 of 2015

f) The second item of second schedule property originally belonged to the
first defendant's mother. The third item of second schedule property was
purchased by the first defendant out of his own income under a sale deed, dated
13.02.1959. Out of the said property, he had gifted a portion of the land for
construction of a 'Maternity and Child Welfare Hospital' (»mu1, Gzul pev elBa)
and had sold another portion to one Ramasamy Nadar, Subramania Nadar and
Pitchakkannu. The remaining extent is in possession and enjoyment of the first

defendant.

g) Items 1 and 2 of the third schedule properties originally belonged to the
first defendant's mother Lakshmi Ammal and upon her death, the same devolved
upon the first defendant. Out of the first item, the first defendant had gifted an

extent of ten cents of land for road purposes.

h) The first defendant had encroached upon the first item of the fourth
scheduel property and has been in possession and enjoyment of the same. The
second item of fourth schedule was owned by the first defendant's mother. The

first defendant had settled certain properties belonging to him in favour of her

daughter/second defendant on 21.12.1994.
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7. After the death of the first defendant, the second defendant filed a
written statement stating that the first defendant, while he was alive, executed a
Will dated 19.07.1989 in favour of the second defendant, in respect of the
properties owned by the first defendant and on the basis of the said Will, the
second defendant has become the owner of the suit properties. Hence, the suit is

liable to be dismissed.

8. On the basis of the above pleadings, the learned Trial Judge framed the
following issues and additional issue for determination:

1) Whether the plaintiff is entitled to a share in the suit properties and if so,
to what extent?

2) Whether the suit properties are ancestral/joint family properties as
contended by the plaintiff?

3) Whether the Settlement Deed dated 21.12.1994 is true and valid and
whether the same was executed by the first defendant out of his own free will and
volition?

4) Whether the plaintiff is entitled to mesne profits?

5) Whether certain suit properties were purchased by the first defendant

and his mother out of their independent income?

8/29

https://lwww.mhc.tn.gov.in/judis



S.A(MD)No.297 of 2015

6) Whether the plaintiff ought to have sought for cancellation of the
Settlement Deed dated 21.12.1994?

7) Whether the extent of the suit properties was not shown correctly ?

8) Whether the suit is bad for non-joinder of necessary parties?

9) Whether the Court fee paid under Section 37(2) of the Tamil Nadu Court

Fees and Suits Valuation Act is proper?

10) To what other reliefs is the plaintiff entitled?

Additional Issue (framed on 23.02.2005):

Whether the Will dated 19.07.1989 was executed by the first defendant in
favour of the second defendant in a sound and disposing state of mind and of his

own free will?

9. During trial, the plaintiff examined himself as P.W.1 and examined two
other witnesses Thiru.Ramasamy Nadar and Thiru.Shanmugam as P.W.2 and
P.W.3 and exhibited 14 documents as Ex.P.1 to Ex.P.14. The second defendant
examined her husband Thiru.Vijayaram and two other witnesses
Thiru.Sivalingam and Thiru.Madakkannu Nadar as D.W.1 to D.W.3 and exhibited

18 documents as Ex.D.1 to Ex.D.18.

9/29

https://lwww.mhc.tn.gov.in/judis



S.A(MD)No.297 of 2015

10. The learned trial Judge, upon considering the pleadings and the
evidence both oral and documentary and on hearing the arguments of both the
sides, passed a preliminary decree, declaring that the plaintiff is entitled to get %
shares in items 2, 3 and 4 of first schedule; % share in first item of first schedule,
items 2 and 3 of second schedule, excluding 17 cents sold in favour of the
defendants 7 and 8 and in third schedule excluding 10 cents allotted for road
purposes and items 2 and 3 of 4™ schedule of suit properties and dismissed the
suit with respect to the other properties. A separate enquiry into the mesne profits
was also ordered under Order 20 Rule 12 of C.P.C. Aggrieved by the said
judgment and decree, the plaintiff filed an appeal in A.S.No0.39 of 2010 and the
learned Subordinate Judge, Ambasamudram, upon considering the materials
available on record and on hearing the arguments of both the sides, has passed the
impugned judgment, dated 26.06.2012, dismissing the appeal and thereby
confirming the judgment and decree of the trial Court. Challenging the dismissal

of the appeal, the plaintiff has preferred the present second appeal.

11. At the time of admission, the following substantial questions of law

came to be formulated :
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“1. Whether the Courts below have erroneously held that the
properties, mamely fifth and sixth items of the first schedule, first item
of the second schedule and first item of fourth schedule were the
absolute properties of the deceased-first defendent Ramalinga Nadar,
even though the possession of joint family nucleus in the form of other
items of all the four schedules has been admitted?

2. Whether the Courts below have committed an error in failing
to raise a presumption that the acquisitions made by the kartha of the
the family were acquisitions made by the joint family, when sufficient
evidence has been adduced to show that the joint family owned vast

extent of agricultural lands capable of yielding surplus income?"

12. Heard the learned Senior Counsel appearing for the appellant and the

learned counsel appearing for the first respondent.

13. The plaintiff's specific case is that items 1 to 6 of first schedule of the
suit properties are ancestral properties; that Lakshmi Ammal, the mother of the
first defendant and the plaintiff's grandmother, had purchased the third and fourth

schedule properties with the aid of income derived from the ancestral properties;
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that the first defendant had, with the aid of income derived from the ancestral
properties, purchased the second schedule properties and that therefore, all the
properties are the ancestral and joint family properties of the plaintiff and the first

defendant and as such, he is entitled to get 72 share in the entire properties.

14. As already pointed out, pending suit, since the first defendant/father
died and consequently, the plaintiff amended the plaint claiming ownership over
the entire suit properties or in the alternative, partition and allotment of 5/6 shares
in the suit properties. At the time of arguments, the learned counsel appearing for
the plaintiff would submit that the plaintiff's claim of entire properties is given up
and that the plaintiff is now restricting his claim to partition and allotment of 5/6

shares in the suit properties.

15. No doubt, the defendants 1 and 2 have admitted that the items 2 and 3
of first schedule of properties are the ancestral properties; that the second and
third schedule of properties were purchased by the first defendant's mother
Lakshmi Ammal with her hard-earned income and as such, they were separate
properties of the said Lakshmi Ammal; that the first defendant purchased the
other suit properties from his hard-earned income and not with the aid of income

allegedly derived from the ancestral properties and that after the death of his
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mother Lakshmi Ammal, he had been enjoying all the properties, except items 2
and 3 of first schedule of properties, as his separate properties. The learned trial
Judge as well as the learned Ist Appellate Judge gave a finding that the items 2, 3
and 4 of the first schedule properties are the ancestral properties belonging to the
family consisting of the plaintiff and the first defendant and on that basis, the

plaintiff was allotted %4 shares in the said properties.

16. Admittedly, the finding of the Courts below that the fourth item of the
first schedule of suit properties is ancestral in character, was not at all challenged
by the second defendant by way of any cross appeal or cross objections and as
such, the said finding has attained finality. The Courts below, having held that the
first item of first schedule, items 2 and 3 of second schedule, items 1 and 2 of
third schedule, items 2 and 3 of fourth schedule are the separate properties of the
first defendant, have allotted %2 share therein, excluding the portion already sold
or gifted. Regarding items 1 and 1A of second schedule, the Courts below have
found that they are the separate properties of the first defendant and that pursuant
to the settlement deeds executed by him under Ex.D.16 and Ex.D.18 in favour of
the second defendant, the second defendant has become the absolute owner

thereof and on that ground, dismissed the suit in respect of the said properties.
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17. The Courts below, having held that the plaintift is not entitled to any
share in items 5 and 6 of first schedule and item 1 of the fourth schedule

properties, dismissed the suit in respect of those other properties.

18. As already pointed out, the main contention of the plaintiff is that the
first defendant's mother as well as the first defendant had purchased the other
schedule properties only with the aid of the income derived from the ancestral
properties and that therefore, all the properties are liable to be treated as joint

family properties.

19. Before proceeding further, it is necessary to consider the legal position
with regard to the joint family properties. In Mulla's Hindu Law, 22™ Edition,
Section 231 deals with presumption as to coparcenary and self-acquired property
and the relevant passages are extracted hereunder :

“ 231. Presumption as to coparcenary and self-acquired
property.- Where a suit is brought by a Hindu to recover property,
alleging that it is his self-acquired property, and the defendant
contends that it is joint family property, or where a suit is brought by
a Hindu on partition of property, alleging that it is joint family
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property and the defendant contends that it is his self-acquired
property, the question arises upon whom the burden of proof lies. The
following are the leading rules on the subject:

(1) Presumption that a joint family continues joint. - Generally
speaking, 'the normal state of every Hindu family is joint.
Presumably every such family is joint in food, worship and estate. In
the absence of proof of division, such is the legal presumption.

(2) No presumption that a joint family possesses joint property.
There is no presumption that a family, because it is joint, possesses
joint property or any property. When in a suit for partition, a party
claims that any particular item of the property is joint family
property, or when in a suit for a mortgage, a party contends that the
property mortgaged is joint family property, the burden of proving it
rests on the party asserting it.

Where it is established or admitted that the family possessed
some joint property which, from its nature and relative value may
have formed the nucleus from which the property in question may
have been acquired, the presumption arises that it was joint property
and the burden shifts to the party alleging self acquisition to

establish affirmative, that the property was acquired without the aid
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of the joint family. However, no such presumption would arise, if the
nucleus is such that with its help, the property claimed to be joint
could not have been acquired. In order to give rise to the
presumption, the nucleus must be such that with its help, the property
claimed to be joint could have been acquired. A presumption that
properties in the hands of individual coparcener is coparcenary
property would arise only if family nucleus is proved. In the absence
of proof of nucleus the members would only be co-sharers and on
death, such property would devolve by inheritance, and not by
survivorship."

It is thus an established concept, that the mere existence of a
joint family cannot raise a presumption that such family owns
property jointly. A person asserting existence of joint family property
has to prove nucleus with which such property could be acquired. It
is only then that such property could be presumed to be joint and the
onus of proving self acquisition would shift to the person asserting as
such. As stated, the initial burden of jointness having been
discharged, the onus of asserting self acquisition would shift and it
would have to be proved that the property claimed as a self

acquisition was purchased without the aid of the joint family nucleus.
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Conversely, therefore, where the plaintiff failed to discharge the
burden of proving that the property had been acquired out of joint
family funds, and the defendant was able to prove separate earnings
and other records were also in his name, the suit for partition was
liable to be dismissed. Thus, when properties were proved to be self
acquired properties, coupled with the fact that there was no evidence
as regards joint family nucleus, such properties could be dealt with
for disposition in any manner, as they were self acquired.”
20. The learned counsel for the appellant/plaintiff would rely on a decision
of Hon'ble Supreme Court in the case of Shrinivas Krishnarao Kango vs
Narayan Devji Kango And Others reported in AIR 1954 SC 379 and the relevant

passage is extracted hereunder :

8. ... The law was thus stated in that case:

" The Hindu law upon this aspect of the case is well settled.
Proof of the existence of a joint family does not lead to the presumption
that property held by any member of the family is joint, and the burden
rests upon anyone asserting that any item of property was joint to
establish the fact. But where it is established that the family possessed
some joint property which from its nature and relative value may have
formed the nucleus from which the property in question may have been

acquired, the burden shifts to the party alleging self-acquisition to
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establish affirmatively that the property was acquired without the aid
of the joint family property.”

21. In view of the above, the legal position is well settled that the initial
burden lies upon the party who asserts that a particular property is joint family
property to establish that the family possessed some joint family property which,
by its nature and relative value, could have constituted an adequate nucleus for
the acquisition of the property in question. Proof of the existence of a joint
family, by itself, would not give rise to any presumption that the properties
standing in the name of any member of the family are joint family properties.
Only upon establishing the existence of such nucleus, capable of generating
sufficient income for the acquisition, would the burden shift to the party asserting
self-acquisition to affirmatively prove that the property was acquired without the

aid of the joint family nucleus.

22. In the present case, it is the specific contention of defendants 1 and 2
that items 2 and 3 of the first schedule properties are rocky in nature and not
suitable for cultivation and that even otherwise, cultivation could not be carried
out in more than 40 cents of the ancestral lands. According to them, there was no

substantial income derived from the ancestral properties and the meagre income,
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if any, was not even sufficient to meet the family expenses and therefore, there

was no surplus income available for the purchase of the other suit properties.

23. As rightly observed by the Courts below, the plaintiff has not produced
any material evidence to establish that the ancestral lands were under cultivation
and were yielding sufficient income and that, after meeting the family expenses,
there existed any surplus income which could have been utilised by Lakshmi
Ammal or subsequently by the first defendant for the acquisition of the other suit

properties.

24. In the absence of any evidence to show that items 2 to 4 of the first
schedule properties yielded surplus income, no presumption can be drawn that
the other properties were acquired out of the income derived from the ancestral

properties so as to treat them as joint family properties.

25. The defendants 1 and 2 have taken a specific stand that the first
defendant was earning income by renting out bullock carts and by engaging in
business in Palm jaggery and paddy. The plaintiff as PW.1 even in his chief

examination would admit ,
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“LemendarleVl(HbdH  LISHT 61BHHEH STUIFSF SMULLLY M|l 6T60 ST
elwirunyd  QFuileuTT. SiHemen il Ige0  meldbHHl  alBusne  CFUIgH  6uHEHTID.
mey elleugTuid, SmUULLY, HB, CHTH aueMTHE HeD (PeV(PLD GUHLOTEID IbHHSH.
SbH QUMBHLOTRIRIGBNET 6160  HhowdH CFJHam emaudbd GBLUSHBEG OCF6vey
CewimTy. BCFioHml MauHsH IHITRIHMS MaHHl LJeaissd OFTHHIGHH6N 60

SelmHH CFuiGsTb.”

26. P.W.1 in cross examination would admit that his father was not having
any bad habits; that he is a good person and that he would not sell any property,
without any valid or proper reason and the relevant portion is extracted
hereunder :

“oT60T HHenHdH G QL L FHTFLD SHeMLWITGI. 61601 HHenDH

CuirdaslwoTeeNTHTT. 61601  HHewd  HIJeRID  @6L6VMIDED  OFTHMSH — lBH

LT LTy,

P.W.1 in his further cross examination would admit

“Ugrgl 1ib sudled 1D SUILLID GFTHH 616l Hhend Ul DieugmeL
SUMTTEHIONE  SHlenJuwild eummGIUL LGl Lgrgl 210 Hudfled 310 U LLD  6T6dm
HHMBHWIT60  SWMTYISHIOTH  SHewFuld  eummibLUL L&l Lgrgd 30 Huded 1

SUILLID 6160 HHMBHUWTEL HFUWITTHIONS  HeWJUID  QUTRIGLILL L & 6T6MBT6L
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gfiemein. el HhHewd Oeuerilulled  FHeoliul L pUFL(pd  wTfl(p Sl 6
QUMRIBAEVEMED. I 160 &L HeUSHMBE 19HHI60 HL T  UTHISILIGTENTT. 61601
HHMH Iy 6L  HLL  19HHEL  UTRISU  HLeDHG BT M6
CumLelebemen. 61601 HHWH HMHSH (PMBUIEL OFTHMSH HMLIY  195HHI60
HL_6o1Lo Fleorif] QUMBIGH/ L 60T QUTTRIASIL|GITETTT . 6T6OT6UIL_LD BTemrL NS LILHLD
SLOUMIRIBET 61601 HHenDH 195&He0 Ceomell eUTRISWSBEG OBTBHH DLEI6HIBIGHENT
HT6  Dleneuben Ll.eur.gr.o1.3 euflengd. L.eur.gr.oy.3 eufleng euswmimidbensd eler
HHH GBLUSHT HTHSHT WBBID GGy 616iim  (LPeHBUIL ITHRISUISHTS

SIVBIBTS).

27. PW.2 in his evidence would admit that the first defendant is not having
bad habits and he is a hard worker,
“ 1 pgdenmdled ebseilsomear sl L UpdHHUpD  Gevemev.  1b

LIgHeumdl HHEMOWITe 2 6nLpLILIT6N.

28. In view of the above evidence, the Courts below have rightly come to
the conclusion that the first defendant had independent sources of income and
that the same were utilised by him for the purchase of the other properties.
Insofar as the third and fourth schedule properties are concerned, as already

pointed out, they were purchased by the first defendant’s mother, Lakshmi
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Ammal. However, it is the contention of the plaintiff that the said properties were
purchased by her with the aid of income derived from the ancestral properties.
But in cross examination, P.W.1 would admit,

“ et UMY 6O SGLOWIDIOTGT  eleNFTUISHSHI60 [HEV6L 2 ePLILTET. Db
SlbwmeT Quuitur@ QFulgl eImIOTEID 2 6wi(h LIewIenlemiIaelT. 616 LTI 19 U6,
TG QUeMSHH FOUTHSHWID OQFUISTT. uTed elwmumyd OQFulgl FUTHSHHT].
SILG UgHzm P60 aumOTaDd eFHed CFuiwalsoemen. 66l UTLIQHE &l
QUBLDTEND 2 _6wi[h eTediBmeL Fflemeir. LIgngl HuFed GFTHEHibHelled 616 LITL 19
SHMWITH SHeNFUID eUTRIBUI CFTHBHIHHMETUD HTL_IQu|eTCeredr. ...

Mprgdl sufled  4b UL SHHe0 210 SullLiors  STELUULLG 66
Ut 9sb@& eutfld  (penpulled SewLHFH FTHHTGW. gTg Hudled 160 4eug
SUI LD eledT UMl S&WMTSHIoNs SHenJwild eurmslwigl. Ugrg 4b Hudsd 1ib
SUIL LD eledT  UTLI9HGE, Ul Quilel Hhenduller eurfld (pewmuled Hewl H&
QaFrdsTGD. Irel 210 Hudled 1ib Ul LD 66l HHewHUled HTWTHDBE
GUTTESIOTE UTHHWILLL  QFTHEHl e1emre0 Fflemer. LIgmgl 210 HLdled 21D
SUILLF  QFThHxH 61 HhewHuledm — HTwmgren  Geol &S  DIDLOTEHSHE)
SUTFMISIONTE UTSHHWILL L QFTshgl eaimre0 Fflemer. Lgrg Hudsd 460 31D
SN LF QFTHEH 6601 HhHewHUled STWTHHEG FWTTMISIOTE LUTHHWIUL L S
GTENMTE0  FHHTN. 61601 LTI GOl &L DIDIOTEHSHG 61601 Hhewd Henr Gy

aumfla eleniml 6ledl LML 1Q G&FTeL6IEH OFHFluLb.
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29. In view of the above, it is evident that the plaintiff himself has admitted
that his grandmother, Lakshmi Ammal, had independent sources of income. In the
absence of any evidence to show that she was deriving surplus income from the
ancestral properties and in the light of the admission of the plaintiff that Lakshmi
Ammal had separate income, the Courts below have rightly come to the
conclusion that the third and fourth schedule properties were purchased by
Lakshmi Ammal out of her own independent earnings and not with the aid of any

income derived from the ancestral properties.

30. As already pointed out, items 1 and 1A of second schedule are the
separate properties of the first defendant, in respect of which, he had obtained
loan from District Industrial Centre and constructed a rice mill. It is the specific
case of the defendants 1 and 2 that the first defendant had executed two
settlement deeds under Ex.D.16 and Ex.D.18 settling the suit properties in favour
of the second defendant in respect of the said properties. In order to prove the
execution of said settlement deeds, the second defendant summoned and
examined Thiru.Sivlingam as D.W.2, who is one of the attestors to the said
settlement deeds. D.W.2 has spoken about the execution of Ex.D.16 and Ex.D.18

settlement deeds.
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31. The learned trial Judge, upon accepting the settlement deeds and the
evidence of D.W.2, has rightly held that the said properties are owned by the
second defendant and as such, the plaintiff is not entitled to claim any share

therein.

32. Insofar as item 5 of the first schedule property is concerned, admittedly,
neither party has produced any document to establish that the said property was
owned by the first defendant. Though the plaintiff, in his evidence, has stated that
the said property was inherited by his mother, he has not elaborated the same with
any supporting material. The learned Trial Judge, by observing that there is no
evidence to show as to who originally owned the said property and as to how it
came into the possession of the first defendant, has rightly held that the plaintiff

is not entitled to any share therein.

33. In respect of item 6 of the first schedule property, no document has
been produced in relation to the land in S.N0.459/4. However, the lands in S.Nos.

459/2 and 459/3 were sold by the first defendant under the sale deed dated
20.06.1989 marked as Ex.P.9 in favour of the fourth defendant. It is pertinent to

note that the said sale deed was executed by the first defendant along with
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Sornammal, Gurusamy and Sakthivel and it is recited therein that the sale
consideration was received for meeting family expenses and for discharging
family debts. The learned Trial Judge, observing that Ex.P.9 does not disclose the
share of the first defendant or any prior partition between the executants, and that
the property was sold without partition, has rightly held that the plaintiff is not

entitled to claim any share in the said property.

34. Regarding the Ist item of fourth schedule, the said property was sold by
the first defendant in favour of third defendant vide sale deed, dated 09.02.1989
under Ex.P.8. Since the said property was the separate property of the first
defendant, the alienation made by him in favour of the third defendant cannot be
questioned by the plaintiff and on that ground, the Courts below have held that

the plaintiff is not entitled to claim any share therein.

35. At this juncture, it is necessary to refer the mandate of Hon'ble Supreme
Court for High Courts in deciding the second appeal under Section 100 of the
Civil Procedure Code, given in the case of Gurnam Singh (dead) by LRs., and
others Vs. Lehna Singh (dead) by LRs., reported in AIR 2019 SC 1441, that the
jurisdiction of the High Court in an appeal under Section 100 of the Code of Civil
Procedure is strictly confined to the case involving substantial question of law

and the relevant passage is extracted hereunder:
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“18. Before parting with the present judgment, we remind the
High Courts that the jurisdiction of the High Court, in an appeal
under Section 100 of the CPC, is strictly confined to the case
involving substantial question of law and while deciding the second
appeal under Section 100 of the CPC, it is not permissible for the
High Court to re-appreciate the evidence on record and interfere
with the findings recorded by the Courts below and/or the First
Appellate Court and if the First Appellate Court has exercised its
discretion in a judicial manner, its decision cannot be recorded as
suffering from an error either of law or of procedure requiring
interference in Second Appeal. We have noticed and even as
repeatedly observed by this Court and even in the case of Narayanan
Rajendran v. Lekshmy Sarojini, (2009) 5 SCC 264, despite the catena
of decisions of this Court and even the mandate under Section 100 of
the CPC, the High Courts under Section 100 CPC are disturbing the
concurrent findings of facts and/or even the findings recorded by the
First Appellate Court, either without formulating the substantial
question of law or on framing erroneous substantial question of

»

law.

36. In the case on hand, as already pointed out, the trial Court as well as the
First Appellate Court, upon appreciation and re-appreciation of the evidence
available on record, have rightly come to the conclusion that the plaintiff is

entitled to % share in items 2 to 4 of the first schedule properties on the ground

26/29

https://lwww.mhc.tn.gov.in/judis



S.A(MD)No.297 of 2015
that they are ancestral in nature and that the plaintiff is entitled to %2 share in the
first item of first schedule, items 2 and 3 of second schedule, items 1 and 2 of
third schedule and items 2 and 3 of fourth schedule on the ground that they are
separate properties of the first defendant and he died intestate in respect of the

said properties.

37. Moreover, the Courts below, have held that first item of second
schedule is the separate properties of the first defendant and that in view of the
execution of the settlement deeds under Ex.P.16 and Ex.P18 in favour of second
defendant, she has become the absolute thereof and on that basis, rejected the
plaintiff's claim for any share in the said property.

38. It is pertinent to mention that the appellant has not shown that the
material evidence available in the case had been ignored by the first appellate
Court or that there was no evidence at all. It is not his case that any wrong
inference had been drawn by the first appellate Court from the proved facts by
applying the law erroneously. Hence, the concurrent findings of the Courts below
cannot be found fault with. Accordingly, the substantial questions of law are
answered against the appellant. Consequently, this Court concludes that the
second appeal is liable to be dismissed. In the other facts and circumstances of

the case, the parties are directed to bear their own costs.
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39. In the result, the Second Appeal is dismissed, confirming the
concurrent judgments and decrees passed by the learned Principal District
Munsif, Ambasamudram in O.S.No.45 of 2004 and by the learned Subordinate
Judge, Ambasamudram in A.S.No.39 of 2010. The parties shall bear their own

costs.

19.02.2026
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To:

1.The Principal District Munsif Court,
Ambasamudram.

2. Sub Court, Ambasamudram.
3. The Section Officer,
VR Section,

Madurai Bench of Madras High Court,
Madurai.
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