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JUDGMENT

The Second Appeal is directed against the judgment and decree made in
A.S.No.24 of 2018, dated 22.01.2019, on the file of the Additional District Court
(FTC), Theni, confirming the judgment and decree passed in O.S.No.96 of 2013,

dated 22.01.2015, on the file of the Subordinate Court, Uthamapalayam.

2. The appellant is the defendant. The respondent/plaintiff filed a suit in
0.S.N0.96 of 2013 before the Subordinate Court, Uthamapalayam seeking the

relief of specific performance of the sale agreement dated 03.06.2011.

3. For the sake of convenience and brevity, the parties will hereinafter be

referred as per their status/ranking in their original suit.

4. The case of the plaintiff in brief is as follows:

The suit property is owned by the defendant. The defendant offered to sell
the suit property and the plaintiff agreed to purchase the same and both of them
entered into a sale agreement on 03.06.2011, whereunder they have fixed the sale
consideration at Rs.3,10,000/- and the period of performance as two years. The

plaintiff paid an advance amount of Rs.3,00,000/- to the defendant and agreed to
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pay the balance sale price of Rs.10,000/- before 02.06.2013. The defendant has
handed over the original sale deed in respect of the suit property to the plaintiff.
The plaintiff has always been ready and willing to pay the balance sale price and
to get the sale deed executed. But the defendant was postponing the same on
some pretext or the other. Hence, the plaintiff sent a legal notice dated
25.05.2013 to the defendant directing him to receive the balance sale price and to
execute the sale deed. The defendant having received the notice on 28.05.2013,
has neither sent any reply nor complied with the notice demand. Hence, the
plaintiftf was constrained to file the above suit seeking the relief of specific

performance.

5. The defence of the defendant in brief is as follows:

The defendant borrowed a sum of Rs.3,00,000/- from the plaintiff on
03.06.2011 and executed a sale agreement as demanded by the plaintiff and also
handed over the original sale deed to the plaintiff. The plaintiff is doing money
lending business. The defendant has paid the interest at Rs.9,000/- per month till
03.12.2012. The defendant executed the sale agreement only as a security for the
loan transaction. The plaintiff and his wife are in the habit of obtaining sale
agreements as security for loan transaction. After the receipt of the legal notice,

the defendant met the plaintiff and at that time, the plaintiff informed that it was
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only a formal notice and the agreement will be cancelled upon the receipt of the
loan amount. Believing the words of the plaintiff, the defendant did not send any
reply. The defendant is ready to pay the loan amount, but the plaintiff in an
attempt to snatch the suit property filed the above suit. Hence, the suit is liable to

be dismissed.

6. The learned trial Judge, upon considering the pleadings of both sides,
framed the following issues:
(1) Whether the plaintiff is entitled for the relief sought in the plaint?

(i1) Any other relief, the plaintiff is entitled to?

7. During trial, the plaintiff examined himself as P.W.1 and his wife as P.W.
2 and exhibited 4 documents as Exs.A.1 to A.4. The defendant examined himself
as D.W.1 and exhibited four documents as Exs.B.1 to B.4. The learned trial
Judge, upon considering the pleadings and evidence both oral and documentary
and on hearing the arguments of both sides, passed the judgment and decree dated
22.01.2015 granting the relief of specific performance as prayed for. Aggrieved
by the said judgment and decree, the defendant preferred an appeal in A.S.No.24
of 2018 and the learned District Judge, Theni, upon considering the materials

available on record and on hearing the arguments of both sides, passed the
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impugned judgment and decree dated 22.01.2015 dismissing the appeal and
thereby confirming the judgment and decree passed by the trial Court.
Challenging the dismissal of the first appeal, the defendant has preferred the

present Second Appeal.

8. At the time of admission, the following Substantial Questions of Law
came to be formulated:

“l1.Whether the Courts below are right in concluding that the agreement,
dated 03.06.2011 was not intended to operate as security for a loan transaction?

2. Whether the Courts below were right in not adverting to the fact that
almost entire sale consideration was paid on the date of the agreement and
unusually long period of two years was fixed for payment of the balance, which
necessarily indicates that the agreement was only to operate as security for the
borrowing?

3. Whether the Courts below were right in disbelieving Exhibits B.1 to B.4

on the ground that no one connected with the documents have been examined?”

9. It is not in dispute that the suit property is owned by the defendant.
According to the plaintiff, he and the defendant entered into a sale agreement

dated 03.06.2011 under Ex.A.1 fixing the sale price at Rs.3,10,000/- and the
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period of performace as two years and he paid Rs.3,00,000/- towards advance on
the date of agreement itself. However, it is the specific defence of the defendant
that the sale agreement under Ex.A.1 was executed only as a security for the loan
transaction, as the defendant borrowed a sum of Rs.3,00,000/- on 03.06.2011 and
paid interest till 03.12.2012. The Courts below upon appreciation of the evidence
have concurrently held that the execution of the sale agreement stands proved and
that the plaintiff is entitled to a decree for specific performance. Moreover, both
the Courts below have held that the plaintiff has proved his readiness and
willingness to perform his part of the contract, as contemplated under Section

16(c) of the Specific Relief Act.

10. It is settled law that in a suit for specific performance, the plaintiff must
establish his readiness and willingness to perform his part of the contract as
mandated under Section 16(c) of the Specific Relief Act. Such requirement is not
a mere formality, but a condition precedent for granting the relief of specific
performance. In the case on hand, a cursory perusal of the judgment of the
Courts below, discloses that there i1s no independent discussion or clear finding
regarding the readiness and willingness of the plaintiff. The only conclusion
recorded are merely mechanical and did not reflect any application of mind to the

evidence on record.
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I1. Now turning to the nature of the transaction, the defence of the
defendant is that the agreement was executed as a security for loan transaction, as
rightly pointed out by the learned Counsel for the defendant, finds support from
several surrounding circumstances. The payment of substantial portion of the
alleged sale consideration at the inception, the stipulation of an unusually long
period for performace, and the handing over of the original title deed are all
factors, which are more consistent with a loan transaction than with a bonafide

agreement of sale.

12. As already pointed out, even according to the plaintiff, he paid a sum of
Rs.3,00,000/-, being the entire sale consideration, and a period of two years was
fixed for performance. The plaintiff, in his evidence, has attempted to explain the
fixation of such a long period by stating that the defendant had expressed that he
had no other house. However, as rightly pointed out by the learned counsel for
the defendant, during the course of cross-examination of the defendant, a
suggestion was put on behalf of the plaintiff to the effect that a period of two
years was fixed to enable the defendant to purchase another house. The said
suggestion runs contrary to the explanation now offered by the plaintiff in his

evidence.
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“oamar  Horud CHETmSmU  @abH cam ofG T S aoiiBD  6IOIISDETEBTON 2
ABL BT DAUGTIHD Heoyu @iubssEsd ~ur i’ L g ersdipmed Fifuebesn.”

Thus, the plaintiff’s own evidence stands inconsistent with the suggestion put
forth by his side during the cross-examination of the defendant with regard to the

fixation of the two-year period for performance.

13. The defendant has produced the copy of the sale agreement cancellation
deed dated 02.01.2013 entered into between the wife of the plaintiff (P.W.2) and
one Sahaya Thiraviyam under Ex.B.1 and the copy of the sale agreement dated
17.04.2013 entered into between the plaintiff's wife and one Seeniammal under
Ex.B.2. The defendant has also produced the copy of the sale agreement dated
23.06.2009 entered into beween himself and Uvari Anthony, along with the deed

of cancellation dated 19.08.2010 under Exs.B.3 and B.4 respectively.

14. The learned counsel for the defendant would contend that the evidence
brought on record, particularly Exs.B.1 and B.2 evidencing similar transactions
entered into by P.W.2 with third parties, lends further support to the defence set
up by the defendant. However, the Courts below, on the ground that the parties to
the documents under Exs.B.1 and B.2, namely, Sahaya Thiraviyam and

Seeniammal, were not examined, held that the defendant had failed to prove the
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said documents and consequently rejected the evidence adduced on his side. In
other words, the defence set up by the defendant came to be rejected primarily on
the premise that the parties to the other agreements relied upon by him were not
examined. However, it is pertinent to note that both PW.1 as well as PW.2, in
their evidence, have categorically admitted the transactions covered under
Exs.B.1 and B.2. P.W.1, in her evidence, would state that

“orit oaiflsb o dten  FHTWSTAPLD aft e 30.11.2011 iy (H.2 B1o Fooo/ — &a
Seogwd ~ufwHTs GITeLeY D aumsiil 2 D CHTRHEHETSE AAPTTH b Sy
Plubasd  oledl  bmeial GUUGBES UL GFICHOIT oIIMTD Use GFIPHeI. ~LobUL
ooy IUHSHHESPID  STD AUBTFHD W& GHTedsE 10 PWuFSHEGH ~um_in’ L g
eredmmed gifl&medr. ~wdul &ogw PIUbEEHEDS 2 bl ST DNUSTFD ~um_iu L g
6T60IMTeD el 6T601 @ M 6r6dIL&Med ML L gl

Drsgeumed 17.04.136b Feolwibiomst oreiiusu™ afl swL_ujd olei  smeiiaf GuUWI L  &smiyw
Piubsd  GFirger  eredimmed  Fiflsmer.  ~wbup  Feofwibwmst  af L emujb eb.

2Pos5Fooo/ - s& Heyub ~ud psit usond 2 B1oBFooo/ — GIEBII Beien g

oTelimmed  FIflBMell. e & GHTmd 15 Jpufyd urhd  CIFMSHHMNHDSHID
2 B HTeL DNausTFD ~urL_ iU’ L g ereiimmed fsmeir. Chadbs Sogu Eiubsd’amid 2
QAL BT  DMUSTFID ~umL_ (i’ Bsitengl  eredimmed ~iobuly  Feofwbiomepd 2  au@pL_ID

afl 1peb  GoiUsSTS &L L&smed ~urL i’ g. Feofubomer ~wobuy  Sogu  iubs
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afllged &L STPursHid adEH  aumEDIT oreimmed FiflHmedr. Hsll Sewyw  eIUHESID
Gaiyd ~ungk Feofubomdr &g GBIl ChHETT oredimmsd Fiflwebep. et &L 1p

W dsell L. Goimisusmny deofwbwmsdt 165 Sogu lubsd 1Preryd use) Galiuywmm

slalals B el Sensu|d of Bhsalsbsaney orsiimmed afamer.”

15. The plaintiff's wife P.W.2 in her cross-examination would admit

“ormelt oait gsmW _Hyafud erciiuanrg afl’ e B Hd 30.11.11e0° (h.2 B1oFooo/ —
b&  SHeogud ~uf  iubsd  curELmb  eredimmed  F&Gmed.  (pedl  LIsooIDITS
(.2 oo Booo/ — GsETRGEEHTD erdipmsd FGT. Heopubdensr uHa GailsdaE 2
AI(bL.  &HITeD DUBTFD FHTwW Hyafud =& 1L &Ted GHTHFSTID. gsTu &Hrafudhs apb
Sogu  iubsd  curliiPmg et Gardgh  sbwhsiulL usbSgdHons  eumls
S SHIBOHTPLTD 6I6IMTed FHMedl. 2.1.1360 2 aIBL BT DAUBTFD ChHd° LT HID
uauidHend T HHCHT0h Soru  RiubsHHme THH GFIPSTD oleimTed JFiflGmeil. FHmw
Srafusbs v (h.2 BooPooo/ — 5mB5smer Hming anr s sonmip.

oI Lpell  oailT  umTwiy  oemeotal  deofunbiomsit  erediusu  afl ey  BTIHT  Sewyuid
~udPenmd.  FeofWDOmeTSTer 6Tl Al edL_  sweSHHIHOCHTTEh BT oI6dim auHEHTT. 17 .4.13
Dy (h2 B2s5sBooo/ -  Hogub ~ud  (he B1oDooo/ - smeb  psil  LsIOTH
GHTREGSTD. ~whuw  Fogud ~udf Fofubomsdst afl L &L 19 SCHT0L b HEHTTHsI
sredimmed Fiflsmedr. SHPuUTGH &1 Wpodbgh Folubords AHs afi’iwed udsbgH  auwmEir.
Seogud ~uf  WPssPng Fofubwmsdt afl oL S L SesTaiie®iug GHH BT _sHei

sIGIaD DL Fudeon 61D  GFIPHTIOT  6IIMITed  DpLU>Fuswoo  GFialsvemsv.
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Feofuoiomst s pw afG T af G sereiimmed aiflsmer. Feofwibomaf b By slubso
cUTHIEPUTS 2 sl &Ted DaubTFD  ~urLiul’ L g efeiimmed  FiflGmedl.  FHmw
SrafubsiL s Sogud iubsDd CFLUYTUTH ST GG 2 DodiBHAIST6N >UTL L TD.

FeoPuborapbd DN aumsl CHTHHFUTHID Daurgl CLPoIUSSTHmS  auIT 5 BCSBIT 6001 [ IT60r

UobmEHH CHTHIHTD.”

16. The above categorical admissions made by the plaintiff and his wife
(P.W.2) have a decisive bearing on the matter. The rejection of Exs.B.1 and B.2
by the Courts below, on the sole ground that the parties to those documents were
not examined, i1s legally unsustainable. Once P.W.1 and P.W.2 have admitted the
execution and existence of the said documents, the same stand duly proved and
no further proof is required. The failure of the Courts below to accord due weight

to such material evidence has resulted in a clear miscarriage of justice.

17. Moreover, the Courts below appear to have erroneously shifted the
burden of proof onto the defendant by expecting him to disprove the nature of the
transaction. In a suit for specific performance, the burden squarely lies upon the
plaintiff to establish the genuineness of the agreement and to prove compliance
with the statutory requirements, including readiness and willingness. The

approach adopted by the Courts below is thus contrary to the settled principles
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governing burden of proof.

18. As rightly contended by the learned counsel for the defendant, Exs.B.1
and B.2, coupled with the admissions of P.W.1 and P.W.2, probabilise the defence
set up by the defendant. However, the Courts below, merely referring to the
recitals in Ex.A.1 and the evidence of D.W.l1 acknowledging such recitals,
proceeded to conclude that the agreement of sale under Ex.A.1 stood proved,
without properly appreciating the totality of evidence on record.

19. In view of the above, this Court has no hesitation in holding that the
findings recorded by the Courts below are perverse, being vitiated by non-
consideration of material evidence and failure to apply settled legal principles.
Consequently, the judgments and decrees of the Courts below are liable to be set
aside. Having regard to the facts and circumstances of the case, this Court holds
that the defendant is entitled to costs throughout. Accordingly, the Substantial

Questions of Law are answered in favour of the defendant.

20. In the result, the Second Appeal is allowed and the judgment and
decree made in A.S.No.24 of 2018, dated 22.01.2019, on the file of the
Additional District Court (FTC), Theni, confirming the judgment and decree

passed in O.S.No.96 of 2013, dated 22.01.2015, on the file of the Subordinate
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Court, Uthamapalayam are set aside. Consequently, the suit in O.S.No0.96 of
2013 stands dismissed. @ The defendant is entitled to costs throughout.

Consequently, the connected Civil Miscellaneous Petition is closed.

17.04.2026
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SSL
To:

1. The Additional District Court (FTC), Theni.
2. The Subordinate Court, Uthamapalayam.
3. The Section Officer,

VR Section,

Madurai Bench of Madras High Court,
Madurai.
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