S.A.No.873 of 2024 &
C.R.P.(PD).N0.2239 of 2024

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 18.08.2025
CORAM:
THE HONOURABLE MRS. JUSTICE T.V. THAMILSELVI
S.A.No.873 of 2024
and

C.R.P.(PD).No0.2239 of 2024
and C.M.P.No.11789 of 2024

S.A.No.873 of 2024:

The Thyagaraya Nagar Social Club

rep. by its Secretary,

No.1, Nageswara Rao Road,

T. Nagar,

Chennai — 600 017. ...Appellant/1* Respondent/Plaintiff

Vs.
1.M/s.Woodlands Tiffin Room
rep.by Mr.K. Krishnamurthy,
No.3, Nageswara Rao Road,
T. Nagar,
Chennai -600 017. ...I°** Respondent/Appellant/1* Defendant

2.The Bank of Maharashtra,

having its office at T. Nagar,

among other places in Union of India

rep by its Branch Manager,

No.3, Nageswara Rao Road,

T. Nagar,

Chennai -600 017. ...2"Respondent/2™ Appellant/2™ Defendant
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C.R.P.(PD).No0.2239 of 2024:

The Thyagaraya Nagar Social Club

rep. by its Secretary,

Sinora P.S.Ashok,

No.1, Nageswara Rao Road,

T. Nagar,

Chennai — 600 017. ... Petitioner/Petitioner /Plaintiff
Vs.

1.M/s.Woodlands Tiffin Room
rep.by Mr.K. Krishnamurthy,
No.3, Nageswara Rao Road,

T. Nagar,

Chennai - 600 017.

2.M/s. Bank of Maharashtra

rep by its Branch Manager,

No.3, Nageswara Rao Road,

T. Nagar,

Chennai - 600 017. ... Respondents/Respondents

Prayer in S.A.N0.873 of 2024: Second Appeal is filed under Section 100
read with Order XLII of the Code of Civil Procedure against the Judgment
and Decree dated 30.04.2024 made in A.S.No.19 of 2023 on the file of the

learned XV Additional Judge, City Civil Court, Chennai, reversing the

Judgment and Decree dated 01.12.2023 made in O.S.No.2494 of 1999 on
the file of the learned XI Assistant Judge, City Civil Court, Chennai.
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Prayer in C.R.P.(PD).No.2239 of 2024: Civil Revision Petition is filed

under Article 227 of the Constitution of India against the Fair and
Decreetal Order dated 01.12.2023 made in [.A.No.2 of 2022 in
0.S.N0.2494 of 1999 on the file of the learned XI Assistant Judge, City

Civil Court, Chennai.

S.A.No.873 of 2024:

For Appellant

For Respondents :

C.R.P.(PD).No0.2239 of 2024:

For Petitioner

For Respondents :
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Mr.N.Jothi,
Senior Counsel
for Mr.G.V. Sridharan

Mr.P.Parthasarathy,
Senior Counsel

for M/s.Prahalad K.Bhat
for R1

Mr.N.Jothi,
Senior Counsel
for Mr.G.V. Sridharan

Mr.R.Parthasarathy
Senior Counsel

for Mr.Prahalad Bhat
for R1

No appearance for R2



S.A.No.873 of 2024 &
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COMMON JUDGMENT
The plaintiff is the appellant in S.A.No0.873 of 2024 and the revision

petitioner in C.R.P.(PD).No0.2239 of 2024.

2.The parties are described in the same array as in the Original Suit.

3.The suit in O.S.No0.2494 of 1999 was filed by the
appellant/plaintiff against the respondents/defendants claiming himself as
the owner of the suit property and directing the 1* defendant to surrender
possession on the ground that the 1% defendant has sublet the premises to
the 2" defendant by violating the terms of the Lease Agreement executed
between the plaintiff Club and the 1% defendant dated 28.06.1975. The 1*
respondent/1* defendant contested the suit by filing their Written
Statement. Before the Trial Court, both the parties adduced evidence.
Before the commencement of arguments, based on the admissions made by
DWI1 with regard to the violations of the Lease Agreement as well as
subletting the premises and also there are earlier findings in the Civil

Revision proceedings that the 1* defendant Krishnamurthy was not in
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possession of the premises. Hence, the plaintiff filed an Interlocutory
Application in [.A.No.2 of 2022 in O.S.No.2494 of 1999 under Order 6
Rule 17 and Section 151 of the Code of Civil Procedure by amending the
Plaint by including the prayer for claiming liquidated damages for the
illegal occupation under the 1% defendant and also for mandatory
injunction, directing the 1* defendant and their illegal occupation for the
unauthorized and illegal occupant in possession of the premises and also
filed another Interlocutory Application in [.A.No.3 of 2023 in
0.S.No0.2494 of 1999 under Order 12 Rule 6 and read with 151 of CPC,
praying to pass a Judgment and Decree in terms of Order 12 Rule 6 of
CPC on the admission of DW1 by his oral and documentary evidence to
thet factum that the present incumbents are different persons not traceable

to original tenancy to the suit premises.

4.Both the Interlocutory Applications were contested by the 1%
defendant through DW1 by filing objections. On hearing both sides, the
Trial Court dismissed [.A.N.2 of 2022 holding that the dispute between the

parties with regard to subletting the premises to the unauthorised occupant
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under the guise of change in partnership. But, the proposed amendment
relating to the relief of mandatory injunction cannot be permitted to
introduce that the suit was pending for arguments. After conclusion of the
Trial, the relief has also been sought after 12 years from the expiry of the
lease period as to be consonance with earlier cause of action. Aggrieved

over the same, the plaintiff preferred C.R.P.(PD).N0.2239 of 2024.

5.In respect of 1.A.No.3 of 2023, the Trial Court held that the lease
period ended on 28.06.2010 but, the 1* defendant has not handed over the
possession to the plaintiff. Instead of that, the 1* defendant is subletting
the top floor to the 2™ defendant and also as per the admission made by
DW1 during his cross examination relating to change in partnership, there
was no Agreement with the plaintiff and one Krishnamurthy, who
inducted the third parties as a tenant under the guise of partners. Against
the terms of Lease Agreement and nearly about 13 years, after the expiry
of the lease period, the 1* defendant is evading the eviction process and
squatting on the property with abusing the process of Law and the alleged

rent of Rs.10,000/- per month is also not in accordance with the terms of
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the Agreement and they are acting against the interest of the plaintiff and
its property. The admission made by DW1 is sufficient to decree the suit

in favour of the plaintiff. Accordingly, the Original Suit was allowed.

6.Challenging the said findings, the defendant filed an appeal in
A.S.No.19 of 2023 on the file of the learned XV Additional Judge, City
Civil Court, Chennai. The First Appellate Judge on hearing both sides
held that the retirement of existing partner and entering of new partner to
the 1* defendant Firm, wherein the earlier partner Krishnamuthy remains a
partner of the Firm would not amount to sublet the premises and also held
that subletting the premises to the 2™ defendant with the permission of the
plaintiff as per the findings of C.S.N0.392 of 1998 and after filing of the

suit, the plaintiff has also received rents.

7.Apart from that, another issue framed regarding the limitation as
well as barred under Order 2 Rule 2, is to be decided between the parties.
Therefore, the findings of the Trial Judge, based upon the alleged

admission made by DW1, as such, is not acceptable one. Accordingly, the

7/47

https://lwww.mhc.tn.gov.in/judis



S.A.No.873 of 2024 &
C.R.P.(PD).N0.2239 of 2024

order passed in .A.No.3 of 2023 was set aside and directions were given

to both the parties to appear before the Trial Court.

8.Challenging the said findings, the plaintiff preferred Second
Appeal in S.A.No.873 of 2024 before this Court. In both the Second
Appeal as well as the Civil Revision Petition, the point to be decided as to
whether the plaintiff is entitled for amendment as he prayed for in
[.LA.No.2 of 2022? and also whether he is entitled to get the relief under
Order 12 Rule 6 in [.A.No.3 of 2023 based on the alleged admission made

by DW1?.

The brief facts are as follows:

9.The plaintiff is a Society registered under the Society Registration
Act and it has own rules and regulations for its administration. Now, there
are more than1000 members in the Society and it was started in the year
1931-1932. The plaintiff purchased a plot of land in Nageswara Rao
Road, T. Nagar, Chennai, measuring 14 grounds for housing the Club for

the use and benefits of the Members of the Society and the Club activities
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have also been increased. While so, in the year 1975, the 1* defendant,
namely, M/s.Woodlands Tiffin Room, approached the plaintiff Club to
take lease a portion of the premises to an extent of 5263 sq.ft. facing
Nageswara Rao Road, for the purpose of running a Restaurant and Hotel
and also requested to give lease for 35 years with the permission to
construct and to raise buildings at the cost of the 1% defendant. The said
request was placed before the Annual General Body Meeting and
approved to lease out a portion of the premises to the 1* defendant.
Accordingly, the Lease Agreement was entered into between the plaintiff
Club and the 1* defendant on 28.06.1975 for a period of 35 years and the
lease only for the purpose of running a Restaurant and Hostel and for no
other purpose. With regard to the payment of rents, Clause 10 of the
Lease Agreement was arrived at between the parties. Accordingly,
Rs.24,000/- per annum is payable for the first five years and the rent has to
be increased thereafter and the terms were incorporated. The plaintiff also
permitted the 1% defendant to surrender the demised portion with the
superstructures without making any claim over the same and also there is a

specific clause that the 1% defendant shall not assign or sublet the premises
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or any partition thereof and the 1* defendant was also not permitted to
assign or sublet, sublease any portion of the building as per Clause 14 of
the Agreement and if there is any violation, the lease period will

automatically come to an end.

10.But, soon after immediately on 27.06.1975, a letter was received
from the 1% defendant by the plaintiff Club seeking permission to sublet a
portion to avail Bank facilities. Immediately, it was replied by the plaintiff
that they would place the letter before the Managing Committee to take a
final decision. But, no Resolution was passed regarding the sublease.
Therefore, no permission was ever given to the 1% defendant to sublet the
premises. But, without the written consent of the plaintiff, the I1*
defendant sublet a portion of the buildings to the 2" defendant / Bank of
Mabharashtra. Inspite of purchase made on the side of the plaintiff Club, the
sublease is contrary to the terms of the Lease Agreement. Hence, they
filed a Civil Suit in C.S.N0.392 of 1998.  The 1* defendant filed their
Written Statement stating that he never stated that he is permitted to sublet

the premises, but, in connivance with some of Members, he played fraud
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on the Club endangering valuable property owned by the Club.
Subsequently, some of the Members have acted in collusion with the 1*

defendant also.

11.The contention of the plaintiff is that originally one K.Srinivasa
Rao and K. Gopal Rao were Partners of M/s.Woodlands Tiffin Room
when the Lease Deed was executed on 28.06.1975. Thereafter, through an
unregistered Partnership Deed dated 03.06.1977, one K.Srinivasa Achar,
who is the father of K.Krishnamurthy was inducted as a Partner along with
the above two persons. On 04.01.1978, the said Srinivasa Rao and Gopal
Rao retired from Firm. Thereafter, Srinivasa Achar became the sole
proprietor, who executed an unregistered Deed of declaration in favour of
Krishnamurthy on 06.02.1980 whereby the business was allotted to
Krishnamurthy and he became the sole proprietor. Thereafter, in the year
1988, the said Krishnamurthy is unable to run the Firm. Hence, an
unregistered Partnership Deed dated 25.01.1988 was entered into with
S.Suresh Rao and others for subletting the premises of the newly added

persons as Partners. At any point of time, the plaintiff was not given their
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consent or approval for the various changes effected in constitution of the
original firm except the Lease Deed dated 26.08.1975. The plaintiff has
not entered into any Lease Agreement with anyone. Therefore, the
plaintiff submitted that all the internal and illegal assignment of the
tenancy are without approval of the plaintiff/landlord. Therefore, all the
documents right from 13.06.1977 till 25.02.1988, the said Krishnamurthy
cannot be termed as a tenant in the eye of Law. The earlier suit in
C.S.No0.392 of 1998 was filed with a limited prayer to prevent the 1*
defendant as well as one Krishnamurthy from subletting the premises
under the cloak of partnership in favour of the other defendants and the
conduct of the parties and subletting the premises have already been
discussed by this Court in a reported Judgment in Thiyagaraya Nagar
Social Cub by its Secretary Somasundaram, Chennai — 17 v.
Woodlands Tiffin Room, Chennai -17 [2015 (6) CTC 340] while

disposing C.R.P.Nos.1601 of 2008 and 4771 of 2013.

12.While disposing of Section 9 Application filed by the tenant

under the Madras City Tenants' Protection Act, this Court held that
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Krishnamurthy was not the owner of a portion of the property and a
portion of the property was under sublet and the said order was not
challenged by the defendants. Therefore, the 1* defendant has not carried
out as per the terms of the Agreement as well as hotel business and
allowed the 2™ defendant to run a Bank activities and claimed huge rents
by subletting the premises. Hence, they came forward with the suit seeking

direction to the 1* defendant to surrender the portion of the property.

13.Pending proceedings, the 2™ respondent Bank of Maharashtra
vacated the premises in the year 2000. The 1% defendant contested the suit
by filing Written Statement. The 1% defendant admitted the registered
Lease Deed dated 28.06.1975 entered with the plaintiff/Club for a period
of 35 years for the vacant site at Panagal Park, Chennai. The 1* defendant
contended that he put up false ceiling, carried out decoration works and
spent huge amount for putting up a superstructure and paid rents regularly.
He has not committed any violation of the terms of lease. Further, he
would submit that the sublease to the 2™ defendant Bank a portion of the

first floor was with the consent of the plaintiff as early as 1975 and it is
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admitted by the plaintiff in Para 9 of their Plaint in the earlier suit

C.S.No0.392 of 1988 the re-numbered as O.S.No.4651 of 1991.

14.Further contended that contrary to the same, nearly after a lapse
of 24 years, now the plaintiff raised false allegations against the 1%
defendant. The fact that consent was given for subletting a portion in the
First floor was admitted in the earlier suit proceedings in C.S.No0.392 of
1988. Now, the plaintiff raised a plea of sublease. The plaintiff is also
collecting rents after ratifying the sublease. Hence, there is no need for
amendment of Lease Agreement. The defendant also contended that in the
earlier suit, no relief of possession has been asked nor specifically stated
that fraud committed by the 1* defendant colluding with the members of
the plaintiff. The Sublet was perfectly legal and the 1% defendant is
running a hotel business and he has not committed any gross violation of
the terms and is not liable to surrender the possession as prayed in the
present suit. At earlier point of time, the lease period of 35 years came to
an end only on 2010. Hence, the 1* defendant is also entitled for

compensation for the superstructure under Section 9 of the Madras City
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Tenants' Protection Act. Even the 1* defendant has occupied 150 sq.ft on
the Eastern side of the ground floorfor running a Canteen, if the 2™
defendant vacated the retaining portion, the plaintiff is not entitled for any

relief and prayed for dismissal of the suit.

15.Before the Trial Court, on behalf of the plaintiff Club, the Under
Secretary was examined as PW1. On the side of the 1% defendant one
Suresh Rao was examined as DW1. Both the parties were cross examined
and the evidence were closed. At that time of arguments, the plaintiff
cameforward with the two applications, one is for amendment in the
prayer and the second one is to decree the suit based upon the admission
made by DWI1 during the trial. The amendment application was
dismissed, against which, the present Civil Revision Petition has been
filed. Another application was filed under Order 12 Rule 6 of CPC, was
allowed. Against which, Appeal Suit was filed and the First Appellate
Judge set aside the findings of the Trial Court. Now challenge has been

made in the appeal.
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16.At the time of admission, this Court had framed the following

Substantial Questions of Law:

16/47

“(a)Whether the reversal Judgment of the First
Appellate Court is correct and proper in Law so as to vary
the well considered Judgment of the Trial Court based on
the admissions of DW1 together with Ex.B3 and Ex.B4 that
he is not the original lessee at all?

(b)When there is a clear admission of DWI in his
oral evidence that he is a third party and stranger to the
original lease, is it proper on the part of the First
Appellate Court to allow such unauthorised occupation to
continue?

(c)Whether the First Appellate Court is correct in its
findings that there should be termination of lease when the
registered Lease Deed marked in Ex.A6 itself, the period of
lease is consciously agreed and fixed for quietly vacating
and handing over the possession which itself got already

expired on 27.06.2010 itself that is 14 years ago?
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(d)Whether the First Appellate Court is correct in its
finding that the damages of Rs.3,500/- per mensem sent for
the occupation of 5263 sq.ft. at the prime commercial area
unilaterally by the third party trespasser would amount to
“acceptance of rent” to legitimise the trespassing and
unauthorised occupation by a stranger?

(e)Whether the First Appellate Court is correct in its
finding that the unregistered Partnership Deeds in Ex.B3
and Ex.B4 among the very family members of DW1 would
qualify to be a Partnership Deed within the meaning of

Indian Partnership Act?”

17.The learned counsel for the appellant/plaintiff would submit that
the original Lease Agreement with the 1% defendant, namely,
M/s.Woodlands Tiffin Room represented by its Partner Mr.Gopal Rao
entered into a Lease Agreement in respect of the suit property to carry out
a hotel business. Subsequently, the original partners were entered into a

Lease Agreement in the year 1975 got retired. Soon after the said lease,
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contrary to the terms of the Lease Agreement, the 1* defendant sublet a
portion of the property to the Bank of Maharashtra. Though the said
intimation was given but the plaintiff Club has not given any written
consent to that effect. Inspite of the fact that, the sublease was continued.
Thereafter, in 1978, the two partners retired from the Firm and one
Srinivasa Achar became the sole proprietor, who entered into an
unregistered Deed of declaration with Krishnamurthy in the year 1980 to
run the business. After that, the said Krishnamurthy assigned the lease
with one Suresh Rao (DW1) and his family members entered into a
partnership on 25.02.1988 by subletting the premises without consent of
the plaintiff Club. As on date, except the Lease Agreement with the
original partner dated 28.06.1975, represented M/s.Woodlands Tiffin
Room, the plaintiff has not entered into any Agreement. As on date, the
nomenclature of the 1% respondent's business name, namely,
M/s.Woodlands Tiffin Room, is just abused by the trespasser (DW1)
under the cloak and shell of the trade name which no longer possesses the
legal character of the original Firm. Therefore, he is ranked as trespasser

and he also admitted that he is a third party to the Lease Agreement dated
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28.06.1975 which expired 15 years ago and that the period of lease
expired on 27.06.2010 and he is in illegal occupation of 5263 sq.ft in the
heart of the City. They are not a party to the original lease and as per the
terms of the Lease Agreement, the original lease holders were not
permitted for sublet, but contrary to the terms, they violated and the
original partnership was also not in existence. The present occupants and
other family members are the third party to the Agreement and they did
trespass and the same was admitted by DW1 during his cross examination.
Therefore, the Trial Judge has rightly allowed the Interlocutory
Application filed under Order 6 ad Rule 6 of CPC and the First Appellate
Judge has not appreciated the proposition of law properly without
appreciating the entire evidence as well as the facts of the case which are
not available and failed to take note of the fact that after expiry of lease
period more than 14 years under the occupation of the unauthorised
persons who are the third party and he has no locus standi to contest the
suit. They are ranked as trespassers. But without appreciating all the facts
as well as the legal proposition and also not appreciated the categoric

admission of DW1 as well as not appreciating the earlier findings under
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Section 9 of the Madras City Tenants' Protection Act wherein a clear
admission that the property was sublet by violating the terms of the Lease
Agreement and the same was reported in 2015-5-L.W.717. Without any
legal or factual basis, the First Appellate Court set aside the findings of the

Trial Court, as such, is perverse and illegal and it is liable to be set aside.

18.In support of their contentions, the learned counsel for the
appellant has relied upon the following authorities:

(1) T.Arivandandam v. T.V.Satyapal and another

[(1977) 4 Supreme Court Cases)

(1)The Trial Court must remember that if on a
meaningful-nor  formal-reading of  the plaint it is
manifestly vexatious, and meritless, in the sense of not
disclosing a clear right to sue, he (Munsif) should exercise
his power under Order VII rule 11, C.P.C. taking care to
see that the ground mentioned therein fulfilled. And, if
clever drafting has created the illusion of a cause of action, it
should be nipped in the bud at the first hearing by
examining the party searchingly under Chapter X, C.P.C.
An activist Judge is the answer to irresponsible law suits.

The trial court should insist imperatively on examining the
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party at the first hearing so that bogus litigation can be
shot-down at the earliest stage. The penal Code (Chapter
Xl) is also resourceful enough to meet such men and must

be triggered against them.(Para 5)
In the present case,it is perfectly plain that the suit

pending before the First Munsif's Court, Bangalore being
a flagrant misuse of the mercies of the law in receiving
plaints having no survival value, the court directed the Trial
Court to dispose of it forthwith after giving an immediate
hearing of the parties concerned and to take deterrent action
if it is satisfied that the litigation was inspired by vexatious
motives and is altogether groundless. The suit has no
survival value and should be disposed of forthwith after
giving an immediate hearing to the parties concerned. (Para
6)

It may be a valuable contribution to the cause of justice
if counsel screen wholly fraudulent and frivolous litigation
refusing to be beguiled by dubious clients. And remembering
that an advocate is an officer of justice he owes it to society
not to collaborate in shady actions. The Bar Council of India,

we hope will activate this obligation. (Para 7)”

(2) Dalip Singh v. State of Uttar Pradesh and others
[(2010) 2 Supreme Court Cases 114]
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“A party which has misled the Court in passing an
order in its favour is not entitled to be heard on the merits of
the case. A person who invokes the High Court's jurisdiction
under article 226 of the Constitution is duty bound to place
all the facts before the court without any reservation. If
there is suppression of material facts or twisted facts have
been placed before the High Court then it will be fully
justified in refusing to entertain petition filed under Article

226 of the Constitution.”

19.The learned counsel for the appellant would point out that the
sublease made by the 1% defendant was illegal which has been held by this
Court and that the main tenant was not in possession of the entire
buildings also and a portion was in occupation of the Bank of Maharastra,
who vacated the buildings in the year 2000 and thereby held that the
original tenant was in not the actual and physical possession. Therefore,
he is not entitled any benefit under Section 9 of Act and the same was held
in favour of the plaintiff. In support of their contention, the learned
counsel relied on the Judgment of this Court in Thiyagaraya Nagar

Social Cub by its Secretary Somasundaram, Chennai — 17 v.
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Woodlands Tiffin Room, Chennai -17 [2015 (6) CTC 340].

23/47

Madras City Tenants' Protection Act, 1921 (T.N. Act
3 0f 1922), Section 9 - Maintainability of Application under
- Actual physical possession of Tenant, whether mandatory
to claim benefit - Held, Suit property was admittedly leased
out to 1st Defendant, who in turn sublet to 2nd Defendant-
Bank who was in possession of Suit property till Section 9-
Petition was filed in May 2000 - Therefore, it can be safely
concluded that main Tenant was not in possession of entire
building from 1975 to 2000 - Said fact would clearly prove
that main Tenant was not in need of entire superstructure
for His business activities — Therefore, contention to
contrary by main Tenant lacks bona fides - Moreover, in
order to claim benefit of Section 9. it is mandatory for
Tenant to be in actual physical possession -Case-law
discussed - Right conferred on Tenant under Section 9 is
only privilege conferred on him, same could be exercised
only by adopting proper procedure prescribed under Act —
Therefore Respondent/Tenant being not in actual physical
possession, Petition seeking benefit under Section 9 is not
maintainable - Moreover, Lower Appellate Court while
setting aside Order of Trial Court has not discussed

anything on merits of case and has not even rendered
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proper findings on issue Same is legally perverse and
requires interference Impugned Judgment of Lower

Appellate Court is set aside -Revision allowed.

20.Further, the learned counsel also relied upon the Judgment of the
Kerala High Court in B.Assiamma v. State Bank of India and others
[AIR 1990 Kerala 157] with regard to how the partners can enter into a

new firm and what are the mandatory requirements.

Partnership Act (9 of 1932) -S.32(3).5.45, S.72 —
Retirement of a partner — Notice to strangers, when
presented — Notice not given to Registrar of Firms — Nor its
publication effected in Official Gazette — Mere publication of
notice in local language — Not sufficient to absolve retired

partner from his liability to third persons.

21.Further, the learned counsel for the appellant would argue that
after filing of the suit, the subsequent events have been taken place
between the 1% defendant and the third party which also taken into
consideration while granting the relief to the plaintiff. To that effect, he

relied the following authorities:
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(1)Lekh Raj v. Muni Lal and others

[2001) 2 Supreme Court Cases 762]

Rent Control and Eviction - Subsequent events - Held,
can be brought on record at revision stage in aid of justice,
if they have a material bearing on the issues involved and
would materially affect the outcome of the case - More so,
where case has been pending for many years. Further held,
caution ought to be exercised and subsequent events ought
not to be routinely included -Appellate court setting aside
finding of trial court that disputed shop was in dilapidated
condition and unfit for human habitation - During pendency
of respondent landlord's revision petition (18 years), High
Court allowing his application for appointment of Local
Commissioner On basis of Commissioner's report High
Court finding that shop was unfit for human use and
allowing respondent's eviction petition - Held, High Court
did not exceed revisional jurisdiction in bringing the

Commissioner's report on record and in relying on it.

(2) Om Prakash Gupta v. Ranbir B. Goyal
[(2002) 2 Supreme Court Cases 256]

Practice and Procedure Subsequent events Held, court
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has power to take note of and mould relief as appropriate
but only if three conditions are satisfied: (1) relief, as
originally claimed has become 9 inappropriate or
impossible to grant; (ii) taking note of such events or
changed circumstances would lead to early end of the
litigation and would result in complete justice being done;
and (iii) subsequent events are brought to notice of court
promptly and in accordance with rules of procedure to
ensure that opposite party is not taken by surprise Clarified
that under ordinary rule of civil law, the relevant rights of
the parties are those that existed on the date of the
institution of the suit Rent Control and FEviction -

Subsequent events.”

22.By submitting all the above authorities, the learned counsel
would submit that the Trial Court has rightly appreciated the entire facts
and the subsequent events as well as the admission made by DW1 and
granted the relief in favour of the plaintiff. But, the First Appellate Judge

without appreciating both the Law and facts dismissed the appeal.

23.By way of reply, the learned counsel for the 1* respondent would
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submit that in the suit, the relief sought by the appellant is that of an
ejectment, to that effect, there is no admission made by DW1. The Trial
Judge has erroneously held that on the admission made by the party. The
learned counsel for the 1% respondent would argue that the precondition
for Order 12 Rule 6 is an admission by a party that it would enable the
Court to pass a decree. But, in the suit, the relief sought by the appellant is
that of ejectment and there is no admission by the 1* respondent of any
facts. Therefore, the appellant is not entitled for a decree and the same
was rightly held by the First Appellate Judge. Further, he would also
submit that the Trial Court ought to have considered that the admission
must be a categorical one and it has to be clear, unambiguous one. Without
which, the discretion of the Court should not be exercised to deny the
valuable right of the defendant to contest the claim. To that effect, he
relied upon the Judgment of the Supreme Court in Himami Alloys

Limited v. TATA Steet Limited (2011) 15 SCC 273.

24. The learned counsel would submit that the Trial Court has not

empowered to exercise its discretion under Order12 Rule 6without dealing
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with all the defence taken by the defendant. The case in hand, two issues
were framed (1)Whether the suit is barred by limitation? and (2)Whether
thesuit i1s barred under Order 2 Rule 2 of CPC?. To that effect, he relied
the ratio laid down in Karan Kapoor v. Madhuri Kumar (2022) 10 SCC

496.

25.Further, the learned counsel would also point out that in the
earlier suit C.S.No0.392 of 1988, the appellant/plaintiff categorically
admitted that permission is granted for subletting the premises to the Bank
of Mabharastra, so also, with regard to the changes of partnership Firm, the
appellant/Club admitted the induction of Krishnamurthy as Partner of the
1* respondent Firm. Though he was not a party to the Lease Agreement,
the appellant has not raised any objection. Also, the rent was accepted by
the appellant Club. Therefore, under Section 12 of the Transfer of Property
Act, it is deemed to be waived, even after the expiry of lease period. If the
rent is accepted after the expiry of lease, it deemed to be waived. In such
circumstances, the induction of the other partners, ever after the induction

of other partners, the rent was received by the plaintiff/Club. Therefore,
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they are not a trespasser and he is not entitled to proceed with the suit for
eviction and still the lease continues by running the business in the
partnership with others and the same was not amount to sublet.
Furthermore, if the tenant is unauthorizedly in possession with the third
party, there is no unauthorized possession as per the terms of the lease and
the subsequent partners are continuing the hotel business. So, there is no
amount of admission to subletting, after the retirement of the partners and
new partners were inducted, even after the expiry of the time, no
termination of lease. Further, he would also submit that the failure to
register the partnership does not invalidate the existence of partnership.
Under Section 69 of the Partnership Act would not apply to the suit for
eviction. To that effect, he relied the Judgment of the Supreme Court in
Saifuddin Hussinbhay Siamwala v. The Burma Cycle Trading and Co
[1971 (3) SCC 881] and Seth Badri Prasad and others v,. Nagannal and
others [1959 Supp (1) SCR 769] that the analogy of Section 60 of the

)

India Partnership Act would not apply to suits for eviction.’

26.Further, he would submit that in the earlier suit in C.S.No0.392 of

29/47

https://lwww.mhc.tn.gov.in/judis



S.A.No.873 of 2024 &
C.R.P.(PD).N0.2239 of 2024

1988, the suit was filed for the alleged subletting by changing the
partnership, and the suit was dismissed for default and no leave was
obtained. Therefore, the present suit is barred by limitation under Order 2
Rule 2 of CPC. Hence, the First Appellate Judge has rightly appreciated
all the above said legal proposition, though improper appreciation made by
the Trial Judge. Therefore, he prayed for dismissal of the appeal as no

merit.

27.Further, he would submit that the appeal is not maintainable since
the order of remand made by the Appellate Judge, as such, the Second

Appeal is not maintainable.

28.Considering the submissions made on either side, at the time of
argument before the Trial Court, the Appellant Club filed an application
under Order 12 Rule 6 of CPC, praying to pass a decree based on the
admission made by DW1 during the trial. Order 12 Rule 6 of CPC is
extracted hereunder:

“Order XII Rule 6 of the Code of Civil Procedure
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empowers courts to pronounce judgment on admissions
made by parties, either in pleadings or otherwise, without
requiring a full trial. This rule is designed to expedite legal
proceedings by allowing courts to quickly resolve cases

where liability is clear due to admissions.”

29.The Law is very clear that where admissions of the fact has been
made either in the pleadings or otherwise, whether oral or writing at any
stage of the suit, the Court may give such a Judgment by considering the
said admissions. Coming to the case in hand, the prayer sought for in the
Plaint by the appellant/Club for directing the 1* defendant to surrender
possession of the suit mentioned property against the 1% defendant,
namely, M/s.Woodlands Tiffin Room. According to the appellant/Club, at
the time of filing of the suit, the 1% defendant contrary to the Lease
Agreement sublet a portion of the property to the 2™ defnednat Bank. It is
an admitted fact that the said Bank vacated the premises in the year 2000.
As per the contention of the plaintiff/Club pending suit without consent,
the 1% defendant under the cloak and shell of the trade name, the 1%

respondent's business name, M/s.Woodlands Tiffin Room was abused by
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DW1 who claimed as a partner of the 1% respondent Firm, who is a
trespasser for the reason that he is not entered into any Lease Agreement
with the plaintiff/Club nor he was inducted as a partner in the original
partnership Firm, but entered into a Lease Agreement with the
appellant/Club and he unauthorizedly occupied the suit property and the
same was admitted by his evidence. Therefore, he filed a petition under
Order 6 Rule 18 of CPC, since he proved that he is an unauthorized
occupant and illegally possessed and enjoyed the property by colluding
with one Krishnamurthy. Considering the evidence of DW1, the entire
fact reveals that the plaintiff/Club entered into a Lease Agreement with the
1** defendant's name, M/s.Woodlands Tiffin Room represented by its
Partner, one Srinivasa Rao and Gopal Rao in the year 1975, after the said
lease, immediately they sent a letter to the plaintiff Club seeking
permission to sublet a portion of the buildings. For that, the appellant
replied that they would place before the Managing committee, but no
Resolution was passed to that effect. Therefore, the plaintiff Club has not
given consent or permission for subletting by way of Resolution as per the

terms of Lease Agreement which require Written consent. But, the
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respondent relied the averments in the earlier suit in C.S.N0.392 of 1988 at
Para 9 of the Plaint which states as follows:

“9).Sometime in June 1975, the first defendant herein
stated that for the purpose of their financial
accommodation, they wanted to sub-let a portion of the
demised premises for a branch of Bank of Maharashtra,

and the plaintiff with reluctance gave such permission.”

30.By relying the said averments, the learned counsel for the 1%
respondent submitted that the appellant/Club gave permission for
subletting, therefore, they estopped and not entitled to for the relief of
ejectment on the ground of subletting. But the above submission alone is
not sufficient to conclude that the plaintiff gave consent because between
the parties, there is a valid Lease Agreement dated 28.06.1975. Clause 5
of the Lease Deed 1s extracted as follows:

“13.The clause containing the following description
in the Lease Deed as hereunder .-

That the Lessees will not assign or sublet or
otherwise part with the land hereby demised or any

constructions erected thereon or any part thereof without
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the permission in writing of the Lessors.”

31.Therefore, for the assignment or sublet, unless the written
permission of the leassor (appellant/Club), the lessee/1* defendant is not
entitled to assign sublet of the suit properties. Admittedly, there is no such
written submission given by the appellant at any point of time. Therefore,
mere averment in the earlier suit alone is not sufficient to conclude that
there was a consent given by the appellant and others when there is a
specific Clause in the Agreement, it requires written consent.
Furthermore, thereafter, two parters were retired in the year 1978 and one
Srinivasa Achar became the sole proprietor. Therefore, the original
partnership came into an end in the 1988 itself. It is an admitted fact that
the said Srinivasa Achar, who is the sole proprietor was not entered into
any Lease Agreement with the plaintiff. But, in the year 1980, he allowed
to give the business to one Krishnamurthy till 1988. The said
Krishnamurthy is running a restaurant and Hotel in the name and style of
“Meenakshi Bhavan” nor he entered into any Lease Agreement with the

appellant/Club, even though on 25.02.1988 through an unregistered
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Partnership. The DW1 Suresh Rao and his family members got family
partnership with the said Krishnamurthy. As discussed above, DW1 and
his family members are not continuing as partners with the original
partner, nearly about 8 years as there was no existence with regard to
partnership Firm and there is the sole proprietor in the Hotel business in
the name and style of Meenakshi Bhavan. Therefore, neither
Krishnamurthy nor DW1 Suresh Rao were the continuous partners of the
original partnership Firm which entered into a Lease Agreement with the
appellant/Club. To that effect, the evidence given by DW1 is as follows:

“eioo1 g CEFMBHS 2afi GleETEF. BIET UBIGSTIT
61631 LI6D) & SN L &In 1 Ul SR LD &I & 860
CFwweallsvemsv  eTaimmed  Fflwebev.  Gumit  Frlglwin
6o & &1 6 met 6T61 MIT 60 Fluisvev. 6ULD & & M) (6h T
Calsallsbemey  aIATLSTEL  C&M(HSH&alemen. Y
S.B&T Ut  YunsSslsd 198860 ulay
CeuwiulLg. Yo  eaiemed  STdHeHs  blFdw
Queh. YBS  BIYUETSBI0  B(HLIMAPTHS  Hm6l,
6181 wemetall  FubH ST wHMmIL YK H&CWTHLD
URIGSTITH6T ST,  yBls0  Tend@ S0 UEIS.
gubdsralng 20 umE. JyalmsSnG 20 umlE.
198860 e  pEHEHWOPWTS CFdiameruilsd B S5
P& L 6 wlFDL  WPHeLs  CasILLE  Gsmidlsh
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TiSCHa.  Cuhuy  CHTLLmMV — H(Hka(pi s s

BL&H D 6U1h & P60 6TI51 & 63) 61T LRSS &
Caird B &6 HMTaBLT. &l(H 2.} 651 Qpit & B BL&D
(pigwellevemev 67601 LI 1T 6V 6TMR1 & 65611 UBI&GH SIS

CardhgH OamaLmt. Smelemipisdrdl a1 2 mpallari,
19884 ey mbresr Qasrddullshy Qubesa. ASHG
ey SlmRawlpfis S 2 L6l Wil  UBIG SIS
QmBSETiEe  aiug  QsMurg. CHTLL 2 Mindbemns
S EYEHT CHILIL STHse) CFUw @ueyh. BHreT
Sre  Culeredlml umleri. ySHlw UBIGSTIIT  Blmyeueid
198860 ribdl$s o L& uUsvpw URIGSTIT  BlEeeTL
&OVSSIUL LS  UDley ClFWSNTCaT. (PSHedemLo
2 WiILBIGIWS D0  Famdley W Bl oupm  alleurid
Caflyn. 2 witbalainsSeor @QBbs BaIaIMSDHCum
gulLalll  whmid  uSETMSG TR ST SH6V
OeuwiuLallevsmey araimmsd FMSTel. U lw URIGHSTIT
15161657 & &6V Wi wi LRSS 6T60T LI6D) &
B BHI6H M & &6V Gl Hiflall & & allsvemsv. Frmuiey 106Dl
2 H&16 6IRIS@SSE DTS 68mTs0  CSMwT ).
Abs 2L &I 6BTSHE  Cuawemmuih T
O&Fdiwallevemnsv.  CFSIemaT L WIBHBIEm 2 HHTemel
UG  UTiGeHe.  Jbsd 2516l URIGSTII
1B M) 6u6T L TEADY ClFwwiuL aflsbemsv 67601
GO OuLC (6761 & 61631 M6V &flwsbsv. &SLIgL
2_MlemLowen (@ sl LRSS bl M) 6u6T L
2 (HeUT&HSLILLL S LM ) O &Mall &6 Hmin. & 616D
CsfalssnaErar  HSMTD  @evsmev.  Hl(Haiaw b
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syl o Mepuwrarhlel UUbBSD ClFUg  Clamemh
ASH  JWUNSHDG LS. ABS RUUBSHHS
BIe UgdhSH UTTSSH HlOLWTS. Sl (H2euwiph s luller
surwGuordl o mslOurdleow  mill  BrET &0k
O FUIG He. S(H2PTSHBlemw  UWSH  STIEILOTS
griglun  gyoflds  Bral YopdHSH  UTPLRWLTS).
&(H2 3651 piT & &) HLIOML (PlgWITLo6D JOIGIVITE: R
HML (HhoUSNG L0(h & Hl6U & & esi Ml &L SN & &H6D
OFuwallvemsn.  Yparmsh  STH&H  CFdw  @usb.
&LbHS 5 Yeui(h&Hanss Ll aiflhg  Cl&Timerm
&MvHmS &Hallisg gGurt 2 6&my ey allwrumyi
CFusCps. BIRIGT 3 wIsSBHG  W.10,500/-
UTLSHOUW  BImuaTSHls0 QhbE UDley HUTEH {psuld
IR HTCEFTOWTS LHMID  URIS  STCFTMOLIWTSH
OFdSs  aumBSICoe.  wrgh  @.3,000/- w0l HGCw
UTLem&S  CFnsdsd  umBlemer  aaimTsd  Flwevsv.
O & & &) 6ot Uy 4000 & SHIlg. LI 68T 8560 umir &
giluralled 2 6arg. mIG | &FSHIRSS UTLMS
sTelisueney 6Tl GsSMNuT. | &&IRsHS WIS UTLNS
. 120/-60  @mpBEH  H.150/-  aaimred  Qsflwmg.
S(Hemlpibsl 197560 QupBEH ARG @HSBIML.
BHlpiSH  asaTgliueoLulled ARG  QHSHImT
sieimmed  Gsmwrg.  mrar  yeulll 6L SHallsbsmev.
BISEHS BLL &orh 40 l&lh erul Sl @Gl
610I ML HlewL s Hevnth. 61681 wemeradlullesl  euwgy  60.
1% wesaflal auwg 3. @QBsS apSHE FUBSIULL
SoUEISHme LS s 6sMNbSH CsTaibLel. s
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QETHPHI0 2 6o  HllglHmnd  HBIaT &L Lallshemov
61631 (DIT 60 &M &men. 61631 1063637 61l LD 1085 gL
slLallsbsmev. gl FrIsSHSHlI0 1800 2 mifleri e
o erenmiral  eTipmey  FMEHT. uTsaflal QmaFH&ET
BIIFSES]  UTHRIRIGmaT  biNss QLG @svemsv
616D &MSMa. SHCUTH HBlv 2 6761 &6 6wTIg 6V
P& Oeraaslnriss. — SlmaiaulpissbE  (psiy
Ugrg Qansled wrr @mbESriser  saimy  Csilwum .
o WibBIGIMSDHl0  Gouyl  @m  aupdbsplenT  (pevld
&G BLSSIGmar.  eut  04.01.1978 CassHlw uslay
ClumT S <9461 6907 LD BT & &6V CFUISTT 6T61 MIT 60
ClsMwm . bS5 6ULD & & M) (6h T {p6uLd & 6ot &lov
<4 61 6501 151 &5 61T 9 _ WG SHI068T M & B)60 T 64T BT & 60
0l &F 11 G & 68T Flwevsv. &(m 226 (pft & B &l6v
UM BIHDN  CSETHSSTT. YDV Q@I HL USl6
Oudmg  SleoLwrgk  aaipred  amsS  GSMwurg).
SMBYPTSH B HSG ey  2Mewn 2. 6T6MST  6T6a
101G  OsMNuTg. &Sl(Hoiaulpidsl ealeuare) 6UTL &
OFdsplemi aaimn CsMNur)......

32.Therefore, he made a clear admission that he never entered into
Ex.B.1 - Lease Agreement. Without knowing the contents, he entered into
some contract with Krishnamurthy. He also admitted that he paid the said
Krishnamurthy as a relative, and DW1 and his family members are

belonging to Kochi, Kerala State and thereafter, in the year 1988, he
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entered into the terms of agreement with the said Krishnamurthy. He paid
some amount to Krishnamurthy. He was also not aware of the Lease
Agreement for nearly 35 years and hence, from the year 2010 nearly about
two crores he had turn over but he was not known on what capacity he is
now in occupation of the suit premises. He also admitted that the earlier
partners were already retired and also admits that he had not intimated the
partnership with the appellant/Club and also, he admits that he has not
shown the family members as partners in the GST. He admitted that he
paid Rs.4 lakhs to Krishnamurthy and got the said premises under his
custody. So all the admission made by him clearly shows that he never
entered into an Agreement with the Club. He also admitted that he was not
known the real task of the Agreement and he was not aware of the Lease
Agreement. He was also not intimated about his assignment relating to
Krishnamurthy with the appellant Club. He also admitted that he had
crores of rupees turn over, but paid Rs.3,000/- as meagre rent through
Demand Draft and also admits that extent nearly about 5263 sq.ft. of the
property at Panagal Park which is situate at heart of the Chennai City and

also admitted that he has not produced any registered document with
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regard to the partnership firm. Therefore, his own evidence reveals that as
far as he is the third party to the appellant/Club and the appellant is
concerned, he is an unauthorized occupant of the suit premises. Even the
alleged Krishnamurthy has not entered into a Lease Agreement with the
appellant. As discussed above, the original Partnership Firm came into an
end in the year 1988 itself and thereafter, there is a sole proprietor. The 2™
defendant already vacated the premises in the year 2000. Now, under the
guise of old Firm, DWI1 and his family members are squatting on the
property and illegally trying to grab the property. Therefore, they are
ranked trespassers. Accordingly, the Substantial question of Law (e) is

answered.

33.When the Court found that they are in illegal occupation and they
are not entitled to any benefit and they are abusing the Court of Law for all
these years by dragging on the proceedings. Therefore, the judgment
relied by the appellant in T.Arivandandam v. T.V.Satyapal and another
[(1977) 4 Supreme Court Cases 467) is squarely applicable to the facts of

this case. Even the Courts are empowered to exercise its discretion, even
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at the time of first hearing. Therefore, After completion of the arguments,
considering the admissions made by DW1, the Trial Judge has rightly held
that they are unauathorised occupants of the suit premises. Furthermore,
considering the subsequent events, the conduct of the parties are also
taking into consideration. Therefore, mere receiving the meagre rents
would not amount to consent acceptance to sublet premises. Further, the
lease period was expired in the year 2010 itself. Therefore, mere receiving
of alleged rents would not amount to acceptance of the illegal occupation
of the lessee since the tenancy was already expired. Accordingly, the

Substantial Question of Law (d) is answered.

34.As per the terms of Agreement, efflux of time expired from 2010
itself. Therefore, the subsequent period of occupation, the 1* defendant is
liable to pay damages for the use and occupation. To that effect, I.A.No.2
of 2022 fild by the appellant/Club is sustainable one. After filing of the
suit, there was a disposal of C.R.P.Nos.1601 of 2008 and 4771 of 2013
arising out of the dispute between the parties. Under Section 9 of the

Madras City Tenants' Protection Act, this Court found that the said
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Krishnamurthy is not in possession of the property. To that effect, the said
authority was published in 2015 which reveals that in the year 2015, the
proceedings were came to an end and so, pending proceedings, the
appellant/Club came forward with the application to amend the prayer for
damages as well as mandatory injunction, as such, is maintainable. But,
the Trial Court erroneously dismissed the said application, against which,
C.R.P.No.(PD).2229 of 2019 was filed. Indeed, the Court has power to
consider the change of circumstances. Therefore, the subsequent needs
necessitate to the appellant/Club to file application, as such, is
maintainable in Law. To that effect, the ratio laid down in Kedar Nath
Agrawal (dead) and another v. Dhanraji Devi (dead) reb, by Lrs and
another [(2004 8 Supreme Court Cases 76].

“The basic rule is that the rights of the parties
should be determined on the basis of the date of institution
of the suit or proceeding and the suit/action should be tried
at all stages on the cause of action as it existed at the
commencement of the suit/action. This, however, does not
mean that events happening after institution of a
suit/proceeding, cannot be considered at all. It is the

power and duty of the court to consider changed
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circumstances. A court of law may take into account
subsequent events inter alia in the following
circumstances:

(1) the relief claimed originally has by reason of
subsequent  change  of  circumstances = become
inappropriate; or

(ii) it is necessary to take notice of subsequent events
in order to shorten litigation; or

(iii) it is necessary to do so in order to do complete
justice between the parties.”

The said authority is squarely applicable to the facts of this case.
Therefore, the findings of the Trial Court is set aside. This Civil Revision
Petition is allowed. The amendment sought by the appellant/Club is

sustainable one.

35.The learned counsel for the respondent raised objections that in
the suit, an issue of limitation and issue under Order 2 Rule 2 were framed
to that effect, the argument advanced before the Trial Judge is rightly
suggested by the First Appellate Judge. As discussed above, nearly about

14 years, DW1 and his family members, illegaly and unauthorizedly
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occupied and enjoyed the property by earning more than crores of rupees,
but not inclined to enter into any Lease Agreement with the plaintiff/Club.
Besides the lease period also expired as on date and they are ranked as
trespasser. In his own evidence, he paid some amount to one
Krishnamurthy to possession of the premises. Both Krishnamurthy as well
as RW1 has no locus standi to occupy the said premises and they are the
illegal trespassers. Besides, they have no locus standi to contest the suit.
Since DW1 is not a party to the proceedings nor any Power of Attorney
given by Krishnamurthy to that effect to DW1 to contest the case and nor
he has taken steps. Therefore, he has no right to take all the defences by
abusing process of law. He wanted to drag on the proceedings which
could not be entertained. Therefore, the objections raised to that effect is
unsustainable one. Accordingly, the Substantial Question of Law (c) is

answered.

36.The definition of the legal term "Tenant" clearly indicates on the
word so as to mean "who continues in possession of the land". Whereas, in

this case the original Lessee is no longer available and totally alien the
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third parties namely new persons have illegally entered even as per their

own admission before this Court in C.R.P.No.1601 of 2008.

37.Therefore, the 1* respondent as a trespasser and he is the third
party to the Lease Agreement, he is no longer entitled to keep the
premises. The First Appellate Court failed to appreciate both the Law and
fact. Therefore, the findings of the First Appellate Judge is perverse and is
liable to be set aside. Accordingly, the Substantial Questions of Law (a)

and (b) are answered.

38.Accordingly, this Civil Revision Petition and the Second Appeal
are allowed. Consequently, the Registry is directed to carryout necessary
amendments. Thus, [.A.Nos.2 and 3 are allowed. The plaintiff is also
entitled for damages for the illegal occupation of the 1* respondent/1*
defendant, to that effect file separate application before the appropriate
Forum as per the manner known to Law. The 1* respondent and its
constituent members, who are in unauthorized occupation of the suit

premises, are directed to vacate and hand over the possession to the
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plaintiff by way of mandatory injunction within a period of six weeks from
the date of receipt of a copy of this Judgment. No costs. Consequently,

connected Miscellaneous Petition is closed.

18.08.2025
Speaking / Non Speaking order
Neutral Citation : Yes/No
Index :Yes/No
mps

To

1.The XV Additional Judge,
City Civil Court,
Chennai.

2.The XI Assistant Judge,
City Civil Court,
Chennai.

3.The Section Officer,
VR Section,
Madras High Court.
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T.V.THAMILSELVI, J.

mps

S.A.No0.873 0f 2024
and
C.R.P.(PD).No0.2239 0f 2024

and C.M.P.No.11789 of 2024
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