IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on:30.06.2025 | Pronounced on: 01.08.2025

CORAM

THE HONOURABLE MR.JUSTICE P.B.BALAJI

CRP. PD. No.1827 of 2024
and CMP. No0s.9659 & 9657 of 2024

N.Siddharth
Petitioner
Vs
1.Jayalakshmi
2.K.M.Srihari
3.K.M.Ashwinprabu
Respondents

PRAYER: This Civil Revision Petition is filed under Article 227 of the
Constitution of India, to set aside the fair and decreetal order passed by
the order of the II Additional Sub Court, Coimbatore in C.M.A. No.23 of
2022 dated 03.01.2024.

For Petitioner : Mr.S.Parthasarathy,
Senior Counsel, for
Mr.P.Dinesh Kumar

For Respondents : Mr.N.Manoharan for
for Mr.N.Ponraj
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ORDER
The revision has been filed by the plaintiff. The Interlocutory
Application seeking an interim injunction in [LA. No.2 of 2022 was
granted in favour of the plaintiff by the Trial Court. However, the said
order came to be reversed in Appeal in C.M.A. No.23 of 2022 dated
03.01.2024 on the file of the II Additional Sub Court, Coimbatore.

Aggrieved by the reversing findings, the plaintiff is before this Court.

2. I have heard Mr.S.Parthasarathy, learned Senior Counsel for
Mr.P.Dinesh Kumar, learned counsel appearing for the petitioner and
Mr.N.Manoharan for Mr.N.Ponraj, learned counsel appearing for the

respondent/defendant.

3. The learned Senior Counsel would contend that the plaintiff has
filed the suit for the relief of a permanent injunction, to restrain the
defendants from interfering with the plaintiff’s peaceful possession and
enjoyment of the suit property. According to the plaintiff, the suit
property belongs to one Krishnasamy Gouder who had four sons. The
property was divided under a family partition, a registered partition dated

31.12.1959 in Doc. No.613 of 1960. The plaintiff’s grandfather
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Venkatachala Gouder was one of the parties to the said partition deed and
schedule C to the said partition deed was allotted to him. Subsequent to
his death, his legal heirs succeeded to the C Schedule property to the
1959 partition deed and the father of the plaintiff, Nagarajan and other
legal heirs viz., Raveendran and Bakiyalakshmi have subsequently,
further partitioned the properties of Venkatachala Gouder on 09.10.1987,
under which A schedule property was allotted to Bakiyalakshmi and B
schedule was allotted to the plaintiff’s father Nagarajan and Ravindran
jointly. Subsequently, the plaintiff’s father Nagarajan and Raveendran
entered into a partition deed on 17.11.2021 in Doc. N0.9712 of 2021 and

Schedule A property thereunder was allotted to the plaintiff’s father.

4. Tt 1s the case of the plaintiff that the said property has been
settled on the plaintiff by his father in and by a registered settlement deed
dated 06.05.2022, alleging that the defendants trying to take advantage of
a cart track mentioned in the partition deed dated 31.12.1959 are
attempting to run lorries through the plaintiff’s property and there being
no cart track in the plaintiff’s property, but only in the property allotted to
Krishnasamy Gouder that lay further south of the plaintiff’s property, the

suit came to be filed.
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5. The contention raised by the defendant is that in the partition
deed dated 31.12.1959 registered as Doc. No.613 of 1960, there is a clear
mention of a cart track that runs through the suit property on the south
side of S.No0.173/2 and considering the rival claims, the Trial Court had
rightly granted an interim injunction, prima facie, finding that there was
no cart track inside the plaintiff’s property. The learned Senior Counsel
would however state that the First Appellate Court was carried away and
misled by the mentioning of a cart track in the partition deed dated
31.12.1959, and misinterpreting the schedule to the partition deed, has

reversed the well considered order of the Trial Court.

6. The learned Senior Counsel would also state that the plaintiff
had also taken 1.A. No.4 of 2023 to produce additional documents to
establish that the alleged cart track mentioned in the partition deed was
not in existence and that the Trial Court has eventually dismissed the said

Application also.

7. Per contra, Mr.N.Manoharan, learned counsel for the
respondents would contend that the First Appellate Court has rightly

interpreted Ex.P1, partition deed dated 31.12.1959 in coming to the
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conclusion that a cart track exists within the plaintiff’s property and
therefore, the defendants cannot be restrained from using the same. The
learned counsel would also state that subsequent to the grant of
injunction, the plaintiff has hurriedly blocked the cart track and thereby
prevented ingress and egress which was available to the defendants

through the said cart track.

8. He would further state that there was no imminent hurry or haste
required to be shown by the plaintiff in this regard and the fact that the
plaintiff has created an obstruction after obtaining the interim order in the
suit, clearly goes to show the ulterior motives of the plaintiff. He would
further state that the First Appellate Court has rightly considered the
documents available on record, more specifically, the partition deed

dated 31.12.1959 and the same does not require interference.

9. 1T have carefully considered the submissions advanced by the

learned counsel on either side.

10. The suit has been filed for bare permanent injunction to

restrain the defendants or anybody claiming through them from

5/13

https://lwww.mhc.tn.gov.in/judis



interfering with the plaintiff’s possession and enjoyment of the property
in S.No.173/2A measuring 1.52 acres. As rightly contended by
Mr.N.Manoharan, nowhere in the plaint, there is any mention of the cart
track. The case of the plaintiff in the said suit is that under the partition
deed, property allotted to Venkatachala Gouder was an extent of 1.52
acres in S.No.173/2A. However, patta was issued only in respect of 1
acre 49 cents and hence, the plaintiff has given a representation to the
Assistant Director of Survey Department to rectify the said mistake. After
conducting enquiry, the representation of the plaintiff has been replied to
stating that variance in extent is within the permissible allowance of 5%
and hence, no correction is required to be carried out in the revenue

records.

11. It is further averred in the plaint that the defendants' properties
are adjoining the plaintift’s properties and 17 cents in S.No.173/2 was
allotted to Krishnasamy Gouder under partition deed dated 31.12.1959
and that after the demise of Krishnasamy Gouder, the properties in S.

No.173/1F, measuring 16 cents and in S.No.173/2B, measuring 17 cents,
were allotted to the plaintift’s grandfather, Venkatachala Gouder and ond

and 3™ defendants’ grandfather, Kannappa Gouder jointly. It is further
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contended by the plaintiff that there was an oral partition between
Venkatachala Gouder and Kannappa Gouder and properties in 173/1F
were allotted to the plaintiff’s father. It is also the contention of the
plaintiff that the defendants on their failure in illegal attempts to acquire
the property in SF. No.173/1F, started disturbing the plaintiff’s
possession and enjoyment of the lands in SF.No.173/2A, by falsely
claiming that there exists a way in the suit property. It is specifically
averred in the plaint that as per the partition deed dated 31.12.1959, there
was no cart track running through the suit property belonging to the

plaintiff.

12. The Trial Court on interpretation of the partition deed dated
31.12.1959 came to a conclusion that the cart track was not lying inside
the property of the plaintiff, but only in the property allotted to
Krishnasamy Gouder viz., 17 cents and 173/2B and proceeded to grant
an interim injunction in favour of the plaintiff. However on Appeal, the
First Appellate Court reversed the findings of the Trial Court finding that
the partition deed clearly mentioned about a right of pathway being
recognized in the property of the Venkatachala Gouder on the southern

side, west facing and dismissed the injunction Application.
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13. The First Appellate Court also held that the questions whether
there is no pathway inside the plaintiff’s property and that which are the
survey numbers that are covered by the pathway are all issues to be
decided in the suit. Prima facie, finding that there was a common
pathway set apart for the benefit of Krishnasamy Gouder's legal heirs,
proceeded to hold the petitioner was not entitled to an interim injunction.
At the time of deciding an Application under Order XXXIX Rule 1 and 2
CPC, the Courts are not expected to conduct a roving enquiry as to the

entitlement of the parties, seeking injunction.

14. The Court has to be guided by three principles namely, prima
facie case being made out, irreparable loss and hardship that may be
caused if an interim order is not granted and balance of convenience.
Prima facie, I am satisfied that the First Appellate Court has rightly
found that the defendants have a right of pathway as mentioned in the
partition deed dated 31.12.1959. The relevant passage interpreting Ex.P1,

partition deed is extracted hereunder.

'12.13 w.er.g.l® uflldvear Gewsmasuls Cumuly
<246 6201 & B 60 &l (23601 &F Tl &6y L (LD, SI6UT B IBIT 60T (&
wasEEMn St CFrsmasun Uy  CFTSFHHHmanuL
U & &1 & 0l T 6581 (b 61T 61 CLIT H) & 611 Gl 6w (m6uit Blevs SlMH@L

al(h & @& GLD Clur gleurs Urend Q&S]
U1 & &1 & 6l &1 6 (1 6 6T 6T 6T631L1 &l OB weum &I &l
&.&.173/160 b 261600 & &60 & 6T L 210
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been marked in S.No.173/2 meaning 17 cents, belonging to Krishnasamy
Gouder and that further from there, it continues into S.No.173/1 upto the
property of Venkatachala Gouder and from there on the southern side,
running East West, the passage runs through the property of parties 4 and
5. Further, the Clause specifically mentions that the plaintiff’s
predecessor’s Venkatachala Gouder's land comprised in S.No.173/1
includes the pathway right conferred and is also covering Venkatachala
Gouder lands in S.No.173/1. Venkatachala Gouder is the predecessor in

interest of the plaintiff. Further, it is also mentioned that even in
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QeI L oum e &5 6581 659 L1 & 61 LT T3 Lpidlufled
&lpGaHETysy  OFaueoms  173/2  Gb.sremsvullsh  eugy

Q6L L eum e &l (2.3 6091 & T LA & 6y LT Un & & Bl
eHSsOULL 17 Qaail  ydl wen ubsH  YBV(HBHS
S H6oT Q&TLTEFF s 173/1 O, HTemsvullsh b5

S SSley i @QevsdsudlLeugrer  CQeumSLTFSLT LTS
yifl ey ubs ASNIBBES  Cuduy 31 QevdsidllL el
ursydlulled OsaCHTI YD — SlpCusrsayn, 9 Slevlhb S
| & 6T QSTLIT & Fluim g 173/1 Om.sremsvullsh 4, 5
QosasdlLaufler  ures yidl adurs QF@iy ymbEUTsS
U HSLI  uedIUlsd  STOBML  UDSWITHSEmaT LIy
BL 15 &Gl &maien G ouaiigu &l 6160 Gl FMEVELLILIL (b 61161 B).
@aiurpras  Cupuy  Huassled 31 @evdsidllLeurme
weysSTrflel 2 femwipev  (peissourmer  CloURISLIT & &F6v&H6YLIT
UT&SPlev Lev etai  173/160 QHaICHT WL UTems 2 iflemio
Q&sMh&SIULH  YsaT  QSTLIEFurs  ulpefl & Fmidl eyl i
utsS D, 1hlaEndsay i  urs  QEFTSHlah LTS
o Memiwn C&M(hSSOUL (hoTong.  Gusyh s ereer.173/2, 173/
3 anemvsaflagn  CHaICHT Y SHlpCsrds 2 atar  LomipsD
Ul & BHL & &l60 OIUYE, Jug @ov& sl L euym e
CeUBISLTEFVSYL(h&G HSSOULL [73/2  Cb.&Temsvullsy
0&aCaHMT Isd utewd 2 Memin  C&M(H SEBLILL (b 6161 S’

15. On a reading of the above Clause, it is clear that passage has



S.No.173/2 and 173/3 on the southern side there is a cart track running
East to West to property in S.No.173/2, southern side, which is allotted to
Venkatachala Gouder. 1 have also gone through the rough sketch in
Ex.R2. It is seen that the only access available to lands in S.F. No.173/1E
which belongs to the respondent is from the pathway which is shown in

grey colour in S.No.173/2, lying in between S.No.173/2A and 173/B.

16. From a reading of the extracted Clause in the partition deed, it
is clear that the pathway right is also covering the lands in S.No.173/2A
and not merely, 173/2B. It is the specific contention of the respondent
that it is their only access to reach their lands in S.No.173/1E. In view of
the interpretation of the Clauses of the partition deed, it entitles the
respondents to a pathway right on the southern side of the property of the
plaintiff. Therefore, plaintiff has not been able to show that the suit
property belongs to the plaintiff absolutely. The balance of convenience
is also only in favour of the refusal of the grant of interim order, since the
respondent would be deprived of her right to ingress and egress the
property comprising in S.No.173/1E, if an interim injunction is granted

as prayed for.
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17. The plaintiff has also not shown any irreparable loss and
hardship that would be caused, if an interim injunction is not granted
also. As seen from the photographs, after the order of the Trial Court,
granting injunction on 12.12.2022 alone, the plaintiff has hurriedly
proceeded to put up concrete pillar stones and fence the property. The
photographs that have been taken are dated 14.12.2022, immediately
after the grant of interim order by the Trial Court. Under such
circumstances, it is clear that, only taking advantage of the interim order,
the plaintiff has chosen to fence the property, thereby blocking entry that

was available till such point of time to the respondents/defendants.

18. In the light of the above, I am not inclined to interfere with the
order of the First Appellate Court. It shall be open to the parties to lead
evidence and establish their respective contentions during trial of the
Court. Considering that the suit is only for bare injunction, direction is
issued to the Trial Court to dispose of the suit within a period of three (3)
months from the date of receipt of the copy of the order. The plaintiff
shall restore status quo ante, that is the position as it stood on the date of
the interim order being granted in [.A. No.2 of 2022 on 12.12.2022 and

restore the pathway as it stood earlier subject to final outcome of the suit.
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The Trial Court shall dispose of the suit, on merits and in accordance
with law, without being prejudiced by an of the observations that may
have been made herein above since the discussion on facts was only for

the purpose of deciding the Interlocutory Application.

19. In fine, this Civil Revision is dismissed. Consequently,

connected Miscellaneous Petitions are also dismissed. No costs.

01.08.2025
rkp
Index : Yes / No
Internet : Yes / No
To:

1. The II Additional Sub Judge,
II Additional Sub Court, Coimbatore.

2. The District Munsif, Coimbatore.
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