2025:MHC:1899

A.S.NO.675 OF 2020

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 07.08.2025

CORAM :
THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

APPEAL SUIT NO.67S OF 2020

M.Srinivasan ... Appellant/

1st Defendant
Vs.

1.M.Thirunavukarasu

2.M.Kalavathi

3.P.Yesotha

4.T.Karpakam

5.G.Poongodi

6.M.Govindammal Respondents 1 to 6 /
Plaintiffs 1 to 6

7.Senthil ... T™Respondent /

2nd Defendant

PRAYER: First Appeal filed under Section 96 read with Order XLI Rule
1 of the Code of Civil Procedure, 1908 praying to set aside the Judgment
and Decree dated November 13, 2019 passed in O.S.No.56 of 2016 by the
learned District Judge, Additional District Court (FTC), Kanchipuram and

thereby dismiss the Suit as regards the 3t Suit Schedule Property.
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For Appellant : Mr.Jyothish Chander

For Respondents 1 to 6 : Mr.V.Manoharan

For Respondent 7 : Served — No appearance
JUDGMENT

Feeling aggrieved by the Judgment and Decree dated November 13,
2019 passed in O.S.No.56 of 2016 by the 'Additional District Court
(FTC), Kanchipuram' ['Trial Court' for brevity], the first defendant therein
has filed this Appeal Suit under Section 96 read with Order XLI Rule 1 of
'the Code of Civil Procedure, 1908' ['CPC' for short] praying for dismissal

of the Suit qua Suit Item No.3.

2. For the sake of convenience, hereinafter, the parties will be

referred to as per their array in the Original Suit.

PLAINTIFES' CASE

3. The sixth plaintiff is the mother of the plaintiffs 1 to 5 and the
first defendant. The Suit Properties are undivided joint family properties
of the plaintiffs and the first defendant. Originally, the Suit Properties
were owned by one Tmt.Janakiammal wife of Vedhachala Mudaliar. The
said Tmt. Janakiammal passed away intestate leaving her only son

R.V.S.Mani as her legal heir to succeed all her assets and liabilities. The
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said R.V.S.Mani passed away intestate on March 2, 2006 leaving behind
the plaintiffs and the first defendant as his legal heirs. According to the
plaintiffs, the plaintiffs and the first defendant are each entitled 1/7 share
in the Suit Properties. After the demise of R.V.S.Mani, the plaintiffs and
the first defendant are in joint possession and enjoyment of the Suit

Properties.

3.1. While so, in 2015, the first defendant attempted to create an
encumbrance over the agricultural lands of the undivided joint family
properties in favour of the second defendant without the knowledge and
consent of the plaintiffs. Hence, the mother of the plaintiffs and sixth
plaintiff filed a Suit in O.S.No.74 of 2015 on the file of the District
Munsif Cum Judicial Magistrate Court, Uthiramerur, for permanent
injunction to restrain the first defendant from creating any encumbrance
over the Suit Properties in favour of the second defendant or in favour of
any other persons. In the said Suit, an order of 'status quo' was passed in
favour of the sixth plaintiff and against the defendants. In the said Suit,

plaintiffs 1 to 5 herein are not parties.

3.2. The plaintiffs reiterate that all the plaintiffs and the first
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defendant are each entitled to 1/7 share in the Suit Properties.
Accordingly, the plaintiffs 1 to 6 have issued a legal notice dated February
6, 2016 to the first defendant to effect division of Suit Properties
amicably. Though the first defendant received the said notice, he did not
choose to give any reply or come forward to effect division of Suit

Properties amicably.

3.3. In the meantime, in the second week of July 2016, first
defendant tried to create some sham and nominal document in favour of
the second defendant in the form of Lease Deed and the second defendant
is trying to get Service Connection in his favour from the TNEB for the
Suit Properties under the guise of lessee, inspite of the 'order of status

quo' was existing against the defendants.

3.4. Since it is not possible for the plaintiffs to remain in joint
possession and enjoyment of the Suit Properties along with the second
defendant, the plaintiffs filed the present Suit for partition of Suit

Properties.
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FIRST DEFENDANT'S CASE

4. The first defendant filed written statement which was adopted by
the second defendant wherein the defendants denied the allegations made
in the plaint. The relationship between the parties is admitted. The first
defendant averred that there was no necessity to file the Suit in O.S.No.74
of 2015 by the sixth plaintiff, as he never intended to alienate any of the

Suit Properties to any person, much less the second defendant.

4.1. It is averred that Suit Item No.3 is a RCC building constructed
by the first defendant in which the first defendant is residing ever since
2003. Tmt.Janakiammal owned big house and site properties which
includes the Suit Item No.3. After the demise of Tmt.Janakiammal, her
son R.V.S. Mani orally divided the same and delivered possession of the
northern portion, a vacant site, to first defendant which is described as
Suit Item No.3. The southern portion of the same was allotted to the first
plaintiff. Since then, the second defendant and the first plaintiff are in
separate possession and enjoyment of their respective portions having
constructed their own building using their own funds. Thus, Suit Item

No.3 absolutely belongs to the first defendant and he alone has
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constructed the RCC building by spending a huge money. The property
tax for the same is being assessed in his name. Electricity Service
Connection also stands in his name. The first defendant is in exclusive
possession and enjoyment of Suit Item No.3 without any hindrance from
any of the plaintiffs for more than the statutory period and he has thereby
also perfected title by adverse possession. Further, the first plaintiff has
very cleverly omitted to mention the house property allotted to him on the
southern side of Suit Item No.3. The second defendant is only a lessee
cultivating the Suit landed properties. Stating so, the first defendant

sought to dismiss the Suit.

TRIAL COURT

5. Based on the above pleadings, the Trial Court framed the

following issues:

'(i)  Whether the plaintiffs are entitled to 6/7 share in the Suit
Properties?

(i)  Whether the plaintiffs are entitled to mesne profits with respect
to the Suit Properties?

(iii)  Whether the plaintiffs are entitled to a decree as prayed for in
the plaint?

(iv) 1o what other reliefs, the plaintiffs are entitled?’

6. At trial, on the side of the plaintiffs, first plaintiff was examined
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as P.W.1 and one Sundaram was examined as P.W.2 and Ex-A.1 to Ex-A.7
were marked. On the side of the defendants, first defendant was examined

as D.W.1 and Ex-B.1 was marked.

7. After full-fledged trial, the Trial Court held that the plaintiffs are
entitled for 6/7 share in the Suit Properties. Further held that the plaintiffs

are entitled mesne profits.

8. Feeling aggrieved, the first defendant has preferred this First
Appeal under Section 96 read with Order XLI Rule 1 of the CPC praying

to dismiss the Suit gua Item No.3 of the Suit Properties.

ARGUMENTS

9. Mr.Jyothish Chander, learned Counsel for the appellant / first
defendant would argue that, in the year 2004, R.V.S.Mani orally divided a
large house property into northern and southern portion, allotted the
northern portion to first defendant and the southern portion to the first
plaintiff and also put them in separate possession of their respective
portions. The said northern portion constitutes the Suit Item No.3. The

plaintiffs purposely omitted the southern portion allotted to first plaintiff,
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with an ulterior motive to defeat the legitimate rights of the first
defendant. Hence, the Suit is bad for partial partition. Despite clear
pleadings in the written statement, the Trial Court failed to frame issue in
this regard of partial partition. The first defendant has spent huge sum in
constructing a house in the Suit Item No.3 and has been in absolute
enjoyment of Suit Item No.3 without any hindrance from anyone since the
allotment and separate possession in 2004 i.e., for more than the statutory
period. Hence, the first defendant perfected title by adverse possession as
well. The Judgment and Decree of the Trial Court is erroneous and
deserves to be interfered with. Accordingly, he would pray to allow the
Appeal Suit and to set aside the Judgment and Decree of the Trial Court

qua Suit Item No.3.

10. On the other hand, Mr.V.Manoharan, learned Counsel for the
respondents 1 to 6 / plaintiffs would argue that the Suit Properties were
originally owned by Janakiammal who passed away in 1981 leaving
behind her sole son - R.V.S.Mani to succeed her estate which includes
Suit Item No.3 as well as the portion of property situate adjacent to its

southern side. Further, he would invite the attention of this Court to the
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evidence of P.W.1 and P.W.2, and argue that R.V.S.Mani out of love and
affection executed a Gift Settlement Deed (not marked) in favour of first
plaintiff in respect of the portion of house property adjacent to the
southern side of Suit Item No.3. Thus, the said portion is the absolute
property of first plaintiff in which neither the other plaintiffs nor the first
defendant have any right and the same is not available for partition. The
Trial Court after considering the entire evidence available on record,
rightly decreed the Suit. There is no warrant to interfere with the
Judgment and Decree of the Trial Court. Accordingly, he would pray to
dismiss the Appeal Suit and confirm the Judgment and Decree of the Trial

Court.

DISCUSSION

11. Heard on either side. Perused the evidence available on record.

The following points arise for consideration in this Appeal Suit:

(1) Whether the Suit Properties were joint family properties or
separate properties, in the hands of R.V.S.Mani, father of the

plaintiffs and first defendant ?
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(11) Whether the alleged oral division and allotment of Suit Item No.3

to first defendant 1s true and valid ?

(111) Whether the Suit is bad for partial partition ?

(iv) Whether the first defendant has perfected title by way of adverse

possession ?

(v) Whether the Judgment and Decree of the Trial Court is to be

interfered with ?

12. There is no dispute with the relationship between the parties as

stated in the plaint.

Point No.(i)

13. The Suit Properties and the southern side portion on Suit Item
No.3 were originally owned by Janakiammal, who is the grandmother of
plaintiffs and first defendant. Suit Item Nos.1 and 2 are agricultural lands
purchased by Janakiammal vide Ex-A.l1 to Ex-A.3 — Sale Deeds and
Mortgage Deed. It is an admitted fact that the Suit Item No. 3 and the

portion of property lying adjacent to its southern side belongs to
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Janakiammal. Janakiammal passed away on December 28, 1981 as a
Hindu, leaving behind her only son — R.V.S.Mani as her legal heir. Her
death certificate has been marked as Ex-A.5 and the legal heir certificate
has been marked Ex-A.4 and moreover, there is no dispute with the same.
Hence, the Hindu Succession Act, 1956 ['H.S.Act' for short] is the
applicable law. As per Section 15 (1) (a) of the H.S.Act, R.V.S.Mani
being the sole legal heir succeeded the entire estate of Janakiammal. A
property that devolves upon legal heirs under Section 15 (1) (a) of the
H.S.Act, is of the nature of separate property in the hands of legal heirs.
That is to say, the properties that devolved upon R.V.S.Mani under
Section 15 (1) (a) of the H.S.Act upon the demise of his mother —
Janakiammal, are all his separate properties. Hence, the Suit Properties
and other properties are all separate properties in the hands of
R.V.S.Mani. He has absolute power to dispose of, alienate, encumber ezc.
as per his desire. Thus, the Suit Properties are not joint family properties
in the hands of R.V.S.Mani. On the other hand, the Suit Properties are

separate properties of him. Point No.(i) is answered accordingly.
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Point Nos.(ii) and (iii)

14. R.V.S.Mani passed away on March 2, 2006 intestate leaving
behind the plaintiffs and the first defendant as his legal heirs under
Section 8 of the H.S.Act. Hence, the plaintiffs and the first defendant are

entitled to 1/7 share left by the R.V.S.Mani.

15. The first defendant has preferred this appeal only gua Suit Item
No.3. The contentions of the parties in this appeal is limited to Suit Item

No.3. There is no dispute among the parties about Suit Item Nos.1 and 2.

16. As stated above, Suit Item No.3 and the portion down south of
it, devolved upon R.V.S.Mani under Section 15 (1) (a) of the H.S.Act and
are his separate properties. First plaintiff has not added the said portion
down south of Suit Item No.3 in the Suit schedule of properties. PW.1 /
first plaintiff has deposed in his evidence that Survey No.1606 / 14 A
consists of 12 Cents and only the northern side 6 Cents of Survey
No0.1606 / 14 A has been described as Suit Item No.3 in the plaint. He
further deposed that the portion lying down south of Suit Item No.3, is
being enjoyed by him and he has also constructed a house in it. He further

deposed that, initially the first defendant stayed in the house in Suit Item
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No.3 along with his mother and thereafter, the mother left and the first
defendant is alone in possession and enjoyment of the Suit Item No.3.
When the first defendant put question to P.W.1 / first plaintift that the
father — R.V.S.Mani executed a Gift Settlement Deed dated September 3,
2004 in respect of portion situate down south of Suit Item No.3, the first
plaintiff replied that he does not remember. P.W.2, an independent
witness, has deposed that R.V.S.Mani executed a Gift Settlement Deed in
respect of the portion situate down south of Suit Item No.3 in favour of
first plaintiff. Relevant extract from the cross-examination of P.W.2 reads

thus:

! Itb  (Ag&Bleurs) LellanrFen/ss yanr
YLILIT  STUT GFTSSBlY 2.676m Seud QUL L
C)FITEH MS QUTUIALPGVLDTSE LINTI% S5 CIBT(H)S% allev/TLD
G lyLor  ereorpTV  G)HMMyLp. 1D LT SNTS)
SellanrFerr — meur — GFTSSer  Sb @il L
GFrsens Flevwrl.  FLL CuTL B  Yyew/sal)s S/
QUIBENDITIT 67607 DITGV FITIB/T60T. V77 UTSH)
BUBBTOYSETHESG — YalT — BSBLILIGTITT  HTUT
CIFTS Hlevr D UL GCFTSBIDG LISESSV (5
LDGOGIT  BITGITLOTE — QULP/EIBM/OT O @il TID  (SGHIS %/
67607%&G OISO TG DTV G/ uLD.  CLop) H6ooT L

I QUTSIEE YT SBLILIGHTTIT BITGTLOTE 6TUPDHIE
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CETHS % CFTSSH/UD 1D  QUTSHMeoT  LITL LY UlleoT
ClFTS LI e160T Y GIFTETGTTSY F/)HmTeor. 1D  UTS)
BBLILIGTTIT 2 UINBL G QIBBEGLD HITVS BV  HT6UIT
QUL L. 3Ll OFTHNS 1D LITBeUTSHIES T/
CpeULDITE LINTIS % T (H)S 5% CIBTIES/ID HMH) LTS
Glimds FITL_Fuid erls HCpeor 67607 7) GIF/TGOT GOT/TGV

Fifevev. . . .
17. D.W.1 / first defendant in his evidence has deposed along the
lines of his written statement. He however deposed that in the written
statement, the oral division has been wrongly mentioned as held in 2003,

while it is actually in 2004. Relevant extract of chief examination as well

as cross examination reads thus:

CHIEF EXAMINATION OF D.Ww.1

'

. Copsewr,. T YLDLOTOT  LODEIDEIDE
L& </QU(1HEDL_IL/ LD&BEY/LD 6767 G GWL_UL/
/5 GOUL{LD/T 60T L06voT) <B/GL/T BONT <y 6v07 (5)
YeyLialsLl  @bgl  BLpS 2005  yevar(h)
QUITUIGUOTLUNTS — STQUuT UL b 3 Qeor
GIF /1T S Blemeor y/7) LINT BleriT ST S TG0 B
YHSHTIT. Y& — ApSHeL  HTer ) BLLY
YeyLialls sl ESCmer.  yGB%  Gumrev I

QUITSHNITENLS 67607 GB)/GOL_UL/ <9/GO0T GOOT GOT
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BUBBITOYSHTHANDG STNT YU 1 1D 36/ B)eoT
CFTSIMEG OCIBMEG LISHUIY 2 6Tem QUL & Bleweor
RB/%EB) L& 20041 <2y 6007 () 67607 &/
SHOSWTIe0 @05 LBl — GIFUIMILILIL L FTGT
GIFL- 19 6V GlLo6vor L LIS BT LD (LpeoT o7 lemeVs &
FUTSHGTLD GLIDRY YV 1D TS aih) S 19
YT (h) YeYLIaNS LI QIR DITIT. 6160 6/ HTAUT
Uil L b 3D UL Qe  CFTSL  TTEG
REGISSILILB)  YH  @pSV BTG Yool (5)
YISl UESCper.  YFCes  CLOHBGITL
QL (B LeweTUlley UTHE@BESG 6ThS 2/ lewoBuiT

!

LTS SWCLOT QeVemev. . . .

CROSS EXAMINATION OF D.w.1

L Seus Uil L CFTSBIDG LISESBD 2.6 6em
CIBPD&G LISHLD 260760 LOGOGTeOL DL (BID 67607
YLILNT BNBBTCYSETFHEG ML 19.6VGNDevIT (B) TP
GOUS BITIT, YGT/TGV BTG (GLYUNIBEGLD L 6oL
G760 YLILIT  GT60THEG  OIFL 19 VCND6TIT (B)  GT(LpS)
N6LE H6 N6V M6V 67607 DITGV FITlBreor. IZE]
Sl L. FTLS])  wTEED  Q)eVeweV 67607 DITEV
FITISTGO. 6T60 FEOSUN_LD [B/T6OT  3Y6o07 6O0T 6B/ % (5
aapsd)  CFTHSSH — CLITV  GTETEGLD TP
)BT (BVEIGOT 6T MJLD, 6T  GUIMIBBEG 2 UiV
GTHITAS GTUPSI%ECIBT(HVBI%6T 61607 MILD Bl BL_6oT

erearpre) FiGresr CHL GLeor, FHTUINTIT QN I5SEGLD
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CLiTsl 61601 %& GTUPS S (LpaVLD G)FL L9 6V G)Mocoor (b)
LIS BNTLPLD, 2 uileV/Lb G emevuile)) 6mev 67607 1)/

spleorrrr. . . .

18. As stated supra, the Suit Properties and the property located
south of Suit Item No.3 are separate properties of R.V.S.Mani and hence,
during his lifetime, the plaintiffs and the first defendant as majors are not
entitled any share in the same. In other words, they [except sixth plaintiff
who being the wife of R.V.S.Mani has right to maintenance which is a
pre-existing right] have no pre-existing rights over the said properties. In
the absence of any pre-existing right, the plea of oral division by the first
defendant is legally not valid. It is apposite to mention here that had
R.V.S.Mani divided and delivered possession of Suit Item No.3 to first
defendant, in any case, it can only be construed as an oral gift which is
also not valid in the eyes of law in view of Sections 122 and 123 of the
Transfer of Property Act, 1882. Point No.(ii) is answered accordingly in

favour of plaintiffs and against the first defendant.

19. Further, the first defendant has admitted that on September 3,
2004, R.V.S.Mani executed a Gift Settlement Deed in favour of first

plaintiff in respect of the portion situate down south of Suit Item No.3.
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Though the said Gift Settlement Deed is not marked, in view of the
admissions made by the first defendant and also in view of the abundant
evidence available on record (discussed supra) in support of the Gift
Settlement Deed in favour of first plaintift, the portion down south of Suit
Item No.3 is the absolute property of first plaintiff and it is not available
for partition. In the absence of challenge to the said Gift Settlement Deed,
the first defendant and other plaintiffs are not entitled to any share in the
portion down south of Suit Item No.3. Hence, the Suit is not bad for
partial partition. Point No.(iii) is answered accordingly in favour of

plaintiffs and against the first defendant.

Point No.(iv)

20. The first defendant pleaded in his written statement that he has
built a house in Suit Item No.3 in 2004 and has been in continuous,
uninterrupted and absolute possession of Suit Item No.3 since 2004. As
stated supra, though pleaded in written statement, during trial, he did not
press into service the plea of adverse possession. He did not adduce any
documents in support of his plea of adverse possession. In these

circumstances, this Court is of the view that the first defendant failed to
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prove his plea of adverse possession. Point No.(iv) is answered

accordingly in favour of plaintiffs and against the first defendant.

Point No.(v)

21. This Court in R.Rani -vs- R.Hemavathi, having the neutral
citation 2025:MHC:1581, reported in MANU/TN/2700/2025 held as

follows:

“35. It is settled law that in a Suit for partition,
Order XX Rule 12 of CPC cannot be applied. In a
Partition Suit covered under Order XX Rule 18 of CPC,
the further relief shall only be rendition of accounts and
not mesne profits. Without appreciating the said aspect in
the right perspective, the Trial Court granted mesne
profits, which is not the right approach. The defendants
are liable to render accounts in respect of the income from
the Suit Item No.l from the date of Suit up to complete
partition and delivery of possession [See Judgment of this
Court in Babburu Basavayya -vs- Babburu Guravayya,
reported in AIR 1951 Mad 938 (FB), and in Subba
Reddiar -vs- Hazra Bibi, reported in AIR 1973 Mad
237]...7

22. In this case, the Trial Court has granted 'mesne profits' under
Order XX Rule 12 of CPC, which is not justifiable. In view of the above
legal position, the plaintiffs are entitled to only rendition of accounts
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under Order XX Rule 18 of CPC. The Judgment and Decree of the Trial
Court shall be modified to that extent alone. No interference is warranted
in the other aspects of Judgment and Decree of the Trial Court. Point
No.(v) is answered accordingly partly in favour of plaintiffs and

partly against the first defendant.

CONCLUSION

23. Resultantly, the Appeal Suit stands partly allowed. The
Judgment and Decree of the Trial Court is modified in the following
terms:

(1) A Preliminary Decree is passed in favour of the plaintiffs,
declaring that the plaintiffs are each entitled to 1/7 share in the

Suit Properties;

(11) The plaintiffs are entitled to receive accounts from the first
defendant for any income derived from the Suit Properties from
the date of Suit till the complete partition & delivery of

possession.
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23.1. Considering the relationship between the parties, there shall

be no order as to costs throughout.

07.08.2025

Index : Yes / No
Speaking Order : Yes/No
Neutral Citation : Yes/ No
TK

To
The District Judge

Additional District Court (FTC)
Kanchipuram.
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