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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 07.08.2025

CORAM :

THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

APPEAL SUIT NO.675 OF 2020

M.Srinivasan    ... Appellant /
1st Defendant   

 
Vs.

1.M.Thirunavukarasu 
2.M.Kalavathi
3.P.Yesotha 
4.T.Karpakam
5.G.Poongodi
6.M.Govindammal ... Respondents 1 to 6 / 

Plaintiffs 1 to 6

7.Senthil ... 7th Respondent / 
2nd Defendant 

PRAYER: First Appeal filed under Section 96 read with Order XLI Rule 

1 of the Code of Civil Procedure, 1908 praying to set aside the Judgment 

and Decree dated November 13, 2019 passed in O.S.No.56 of 2016 by the 

learned District Judge, Additional District Court (FTC), Kanchipuram and 

thereby dismiss the Suit as regards the 3rd Suit Schedule Property. 
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For Appellant  : Mr.Jyothish Chander   
For Respondents 1 to 6 : Mr.V.Manoharan  
For Respondent 7 : Served – No appearance

J U D G M E N T

Feeling aggrieved by the Judgment and Decree dated November 13, 

2019  passed  in  O.S.No.56  of  2016  by  the  'Additional  District  Court 

(FTC), Kanchipuram' ['Trial Court' for brevity], the first defendant therein 

has filed this Appeal Suit under Section 96 read with Order XLI Rule 1 of 

'the Code of Civil Procedure, 1908' ['CPC' for short] praying for dismissal 

of the Suit qua Suit Item No.3.  

2.  For  the  sake  of  convenience,  hereinafter,  the  parties  will  be 

referred to as per their array in the Original Suit.

PLAINTIFFS' CASE

3. The sixth plaintiff is the mother of the plaintiffs 1 to 5 and the 

first defendant. The Suit Properties are undivided joint family properties 

of  the plaintiffs  and the first  defendant.  Originally,  the  Suit  Properties 

were owned by one Tmt.Janakiammal wife of Vedhachala Mudaliar. The 

said  Tmt.  Janakiammal  passed  away  intestate  leaving  her  only  son 

R.V.S.Mani as her legal heir to succeed all her assets and liabilities. The 

P ag e  No . 2  of  22

https://www.mhc.tn.gov.in/judis



A .S . NO . 67 5  O F 2 0 20

said R.V.S.Mani passed away intestate on March 2, 2006 leaving behind 

the plaintiffs and the first defendant as his legal heirs. According to the 

plaintiffs, the plaintiffs and the first defendant are each entitled 1/7 share 

in the Suit Properties. After the demise of R.V.S.Mani, the plaintiffs and 

the  first  defendant  are  in  joint  possession  and  enjoyment  of  the  Suit 

Properties. 

3.1. While so, in 2015, the first defendant attempted to create an 

encumbrance  over  the  agricultural  lands  of  the  undivided  joint  family 

properties in favour of the second defendant without the knowledge and 

consent  of  the plaintiffs.  Hence,  the mother  of  the  plaintiffs  and sixth 

plaintiff  filed  a  Suit  in  O.S.No.74  of  2015  on  the  file  of  the  District 

Munsif  Cum  Judicial  Magistrate  Court,  Uthiramerur,  for  permanent 

injunction to restrain the first defendant from creating any encumbrance 

over the Suit Properties in favour of the second defendant or in favour of 

any other persons. In the said Suit, an order of 'status quo' was passed in 

favour of the sixth plaintiff and against the defendants. In the said Suit, 

plaintiffs 1 to 5 herein are not parties. 

3.2.  The  plaintiffs  reiterate  that  all  the  plaintiffs  and  the  first 
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defendant  are  each  entitled  to  1/7  share  in  the  Suit  Properties. 

Accordingly, the plaintiffs 1 to 6 have issued a legal notice dated February 

6,  2016  to  the  first  defendant  to  effect  division  of  Suit  Properties 

amicably. Though the first defendant received the said notice, he did not 

choose  to  give  any  reply  or  come  forward  to  effect  division  of  Suit 

Properties amicably. 

3.3.  In  the  meantime,  in  the  second  week  of  July  2016,  first 

defendant tried to create some sham and nominal document in favour of 

the second defendant in the form of Lease Deed and the second defendant 

is trying to get Service Connection in his favour from the TNEB for the 

Suit Properties under the guise of lessee, inspite of the 'order of  status  

quo' was existing against the defendants. 

3.4.  Since  it  is  not  possible  for  the  plaintiffs  to  remain  in  joint 

possession and enjoyment of the Suit Properties along with the second 

defendant,  the  plaintiffs  filed  the  present  Suit  for  partition  of  Suit 

Properties.
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FIRST DEFENDANT'S CASE

4. The first defendant filed written statement which was adopted by 

the second defendant wherein the defendants denied the allegations made 

in the plaint. The relationship between the parties is admitted. The first 

defendant averred that there was no necessity to file the Suit in O.S.No.74 

of 2015 by the sixth plaintiff, as he never intended to alienate any of the 

Suit Properties to any person, much less the second defendant. 

4.1. It is averred that Suit Item No.3 is a RCC building constructed 

by the first defendant in which the first defendant is residing ever since 

2003.  Tmt.Janakiammal  owned  big  house  and  site  properties  which 

includes the Suit Item No.3. After the demise of Tmt.Janakiammal, her 

son R.V.S. Mani orally divided the same and delivered possession of the 

northern portion, a vacant site, to first defendant which is described as 

Suit Item No.3. The southern portion of the same was allotted to the first 

plaintiff.  Since then, the second defendant  and the first  plaintiff  are in 

separate  possession  and  enjoyment  of  their  respective  portions  having 

constructed their  own building using their  own funds.  Thus,  Suit  Item 

No.3  absolutely  belongs  to  the  first  defendant  and  he  alone  has 
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constructed the RCC building by spending a huge money. The property 

tax  for  the  same  is  being  assessed  in  his  name.  Electricity  Service 

Connection also stands in his name. The first defendant is in exclusive 

possession and enjoyment of Suit Item No.3 without any hindrance from 

any of the plaintiffs for more than the statutory period and he has thereby 

also perfected title by adverse possession. Further, the first plaintiff has 

very cleverly omitted to mention the house property allotted to him on the 

southern side of Suit Item No.3. The second defendant is only a lessee 

cultivating  the  Suit  landed  properties.  Stating  so,  the  first  defendant 

sought to dismiss the Suit.

TRIAL COURT

5.  Based  on  the  above  pleadings,  the  Trial  Court  framed  the 

following issues:

'(i) Whether  the  plaintiffs  are  entitled  to  6/7  share  in  the  Suit  

Properties?

(ii) Whether the plaintiffs are entitled to mesne profits with respect  

to the Suit Properties?

(iii) Whether the plaintiffs are entitled to a decree as prayed for in  

the plaint?

(iv) To what other reliefs, the plaintiffs are entitled?'

6. At trial, on the side of the plaintiffs, first plaintiff was examined 
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as P.W.1 and one Sundaram was examined as P.W.2 and Ex-A.1 to Ex-A.7 

were marked. On the side of the defendants, first defendant was examined 

as D.W.1 and Ex-B.1 was marked. 

7. After full-fledged trial, the Trial Court held that the plaintiffs are 

entitled for 6/7 share in the Suit Properties. Further held that the plaintiffs 

are entitled mesne profits. 

8.  Feeling  aggrieved,  the  first  defendant  has  preferred  this  First 

Appeal under Section 96 read with Order XLI Rule 1 of the CPC praying 

to dismiss the Suit qua  Item No.3 of the Suit Properties. 

ARGUMENTS

9.  Mr.Jyothish Chander,  learned Counsel  for  the appellant  /  first 

defendant would argue that, in the year 2004, R.V.S.Mani orally divided a 

large  house  property  into  northern  and  southern  portion,  allotted  the 

northern portion to first  defendant and the southern portion to the first 

plaintiff  and  also  put  them  in  separate  possession  of  their  respective 

portions. The said northern portion constitutes the Suit  Item No.3. The 

plaintiffs purposely omitted the southern portion allotted to first plaintiff, 
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with  an  ulterior  motive  to  defeat  the  legitimate  rights  of  the  first 

defendant.  Hence,  the  Suit  is  bad  for  partial  partition.  Despite  clear 

pleadings in the written statement, the Trial Court failed to frame issue in 

this regard of partial partition. The first defendant has spent huge sum in 

constructing  a  house  in  the  Suit  Item No.3  and  has  been  in  absolute 

enjoyment of Suit Item No.3 without any hindrance from anyone since the 

allotment and separate possession in 2004 i.e., for more than the statutory 

period. Hence, the first defendant perfected title by adverse possession as 

well.  The  Judgment  and  Decree  of  the  Trial  Court  is  erroneous  and 

deserves to be interfered with. Accordingly, he would pray to allow the 

Appeal Suit and to set aside the Judgment and Decree of the Trial Court 

qua Suit Item No.3.

10. On the other hand,  Mr.V.Manoharan, learned Counsel for the 

respondents 1 to 6 / plaintiffs would argue that the Suit Properties were 

originally  owned  by  Janakiammal  who  passed  away  in  1981  leaving 

behind her sole son - R.V.S.Mani to succeed her estate which includes 

Suit Item No.3 as well as the portion of property situate adjacent to its 

southern side. Further,  he would invite the attention of this Court to the 
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evidence of P.W.1 and P.W.2, and argue that R.V.S.Mani out of love and 

affection executed a Gift Settlement Deed (not marked) in favour of first 

plaintiff  in  respect  of   the  portion  of  house  property  adjacent  to  the 

southern side of Suit  Item No.3. Thus,  the said portion is the absolute 

property of first plaintiff in which neither the other plaintiffs nor the first 

defendant have any right and the same is not available for partition. The 

Trial  Court  after  considering  the  entire  evidence  available  on  record, 

rightly  decreed  the  Suit.  There  is  no  warrant  to  interfere  with  the 

Judgment and Decree of the Trial Court. Accordingly, he would pray to 

dismiss the Appeal Suit and confirm the Judgment and Decree of the Trial 

Court.

DISCUSSION

11. Heard on either side. Perused the evidence available on record. 

The following points arise for consideration in this Appeal Suit:

(i) Whether  the  Suit  Properties  were  joint  family  properties  or 

separate  properties,  in  the  hands  of  R.V.S.Mani,  father  of  the 

plaintiffs and first defendant ?
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(ii) Whether the alleged oral division and allotment of Suit Item No.3 

to first defendant is true and valid ?

(iii) Whether the Suit is bad for partial partition ?

(iv) Whether the first defendant has perfected title by way of adverse 

possession ?

(v) Whether  the  Judgment  and  Decree  of  the  Trial  Court  is  to  be 

interfered with ?

12. There is no dispute with the relationship between the parties as 

stated in the plaint. 

Point No.(i)

13.  The Suit Properties and the southern side portion on Suit Item 

No.3 were originally owned by Janakiammal, who is the grandmother of 

plaintiffs and first defendant. Suit Item Nos.1 and 2 are agricultural lands 

purchased  by  Janakiammal  vide  Ex-A.1  to  Ex-A.3  –  Sale  Deeds  and 

Mortgage Deed. It is an admitted fact that the Suit Item No. 3 and the 

portion  of  property  lying  adjacent  to  its  southern  side  belongs  to 
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Janakiammal.  Janakiammal  passed  away  on  December  28,  1981  as  a 

Hindu, leaving behind her only son – R.V.S.Mani as her legal heir. Her 

death certificate has been marked as Ex-A.5 and the legal heir certificate 

has been marked Ex-A.4 and moreover, there is no dispute with the same. 

Hence,  the  Hindu  Succession  Act,  1956  ['H.S.Act'  for  short]  is  the 

applicable  law.  As per  Section 15 (1)  (a)  of  the H.S.Act,  R.V.S.Mani 

being the sole legal heir succeeded the entire estate of Janakiammal. A 

property that devolves upon legal heirs under Section 15 (1) (a) of the 

H.S.Act, is of the nature of separate property in the hands of legal heirs. 

That  is  to  say,  the  properties  that  devolved  upon  R.V.S.Mani  under 

Section  15  (1)  (a)  of  the  H.S.Act  upon  the  demise  of  his  mother  – 

Janakiammal, are all  his separate properties.  Hence, the Suit  Properties 

and  other  properties  are  all  separate  properties  in  the  hands  of 

R.V.S.Mani. He has absolute power to dispose of, alienate, encumber etc. 

as per his desire. Thus, the Suit Properties are not joint family properties 

in the hands of R.V.S.Mani. On the other hand, the Suit  Properties are 

separate properties of him. Point No.(i) is answered accordingly.
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Point Nos.(ii) and (iii)

14. R.V.S.Mani passed away on March 2,  2006 intestate leaving 

behind  the  plaintiffs  and  the  first  defendant  as  his  legal  heirs  under 

Section 8 of the H.S.Act. Hence, the plaintiffs and the first defendant are 

entitled to 1/7 share left by the R.V.S.Mani.

15. The first defendant has preferred this appeal only qua Suit Item 

No.3. The contentions of the parties in this appeal is limited to Suit Item 

No.3. There is no dispute among the parties about Suit Item Nos.1 and 2.

16.  As stated above, Suit Item No.3 and the portion down south of 

it, devolved upon R.V.S.Mani under Section 15 (1) (a) of the H.S.Act and 

are his separate properties. First plaintiff has not added the said portion 

down south of Suit Item No.3 in the Suit schedule of properties. P.W.1 / 

first  plaintiff  has deposed in his  evidence that  Survey No.1606 /  14 A 

consists  of  12  Cents  and  only  the  northern  side  6  Cents  of  Survey 

No.1606 / 14 A has been described as Suit Item No.3 in the plaint. He 

further deposed that the portion lying down south of Suit Item No.3, is 

being enjoyed by him and he has also constructed a house in it. He further 

deposed that, initially the first defendant stayed in the house in Suit Item 
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No.3 along with his mother and thereafter, the mother left and the first 

defendant is  alone in possession and enjoyment of the Suit  Item No.3. 

When the first  defendant  put question to P.W.1 /  first  plaintiff  that  the 

father – R.V.S.Mani executed a Gift Settlement Deed dated September 3, 

2004 in respect of portion situate down south of Suit Item No.3, the first 

plaintiff  replied  that  he  does  not  remember.  P.W.2,  an  independent 

witness, has deposed that R.V.S.Mani executed a Gift Settlement Deed in 

respect of the portion situate down south of Suit Item No.3 in favour of 

first plaintiff. Relevant extract from the cross-examination of P.W.2 reads 

thus:

'.  .  .  1k;  gpujpthjp  rPdpthrDf;F  mth; 

mg;gh  jhth  brhj;jpy;  cs;s  3tJ  Iapl;l 

brhj;ij tha;\ykhf gphpj;J bfhLj;j tptuk; 

bjhpa[kh  vd;why;  bjhpa[k;.  1k;  gpujpthjp 

rPdpthrd;  jhth  brhj;jpd;  3k;  Iapl;l 

brhj;ij  rpkpz;l;  rPl;  nghl;L  mDgtpj;J 

tUfpwhh;  vd;why;  rhpjhd;.  1k;  thjp 

jpUeht[f;fuRf;F  mth;  jfg;gdhh;  jhth 

brhj;jpd; 3k; Iapl;l brhj;jpw;F gf;fj;jpy; xU 

kid  jhdkhf  tH';fpa[s;s  tptuk;  Fwpj;J 

vdf;F bjhpa[kh vd;why;  bjhpa[k;.  nkw;fz;l 

1k; thjpf;F mth; jfg;gdhh; jhdkhf vGjpf; 
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bfhLj;j  brhj;Jk;  1k;  thjpapd;  ghl;oapd; 

brhj;J vd;W brhd;dhy;  rhpjhd;.  1k;  thjp 

jfg;gdhh; capUld; ,Uf;Fk; fhyj;jpy;  jhth 

Iapl;l  3tJ brhj;ij  1k;  gpujpthjpf;F  tha; 

\ykhf gphpj;J bfhLj;jJ bjhpe;Jk; jw;nghJ 

bgha; rhl;rpak; mspf;fpnwd; vd;W brhd;dhy; 

rhpay;y. . . . 

17. D.W.1 / first defendant in his evidence has deposed along the 

lines of  his  written statement.  He however deposed that  in the written 

statement, the oral division has been wrongly mentioned as held in 2003, 

while it is actually in 2004. Relevant extract of chief examination as well 

as cross examination reads thus:

CHIEF   EXAMINATION OF D.W.1  

'  .  .  .  nkw;fz;l  $hdfp  mk;khs;  kiwtpw;F 

gpwF  mtUila  kfDk;  vd;Dila 

je;jia[khd  kzp  mth;fs;  Mz;L 

mDgtpj;J  te;J  fle;j  2003  Mz;L 

tha;bkhHpahf  jhth  mapl;lk;  3  ,d 

brhj;jpid  1k;  gpujpthjpahfpa  vdf;F 

mspj;jhh;.  mJ  Kjy;  ehd;  tPL  fl;o 

mDgtpj;J  tUfpnwd;.  mnj  nghy;  1k; 

thjpahfpa  vd;Dila  mz;zd; 
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jpUeht[f;fuRtpw;F jhth mapl;lk;  3tJ ,d 

brhj;jpw;F bjw;F gFjpapy;  cs;s ,lj;jpid 

xJf;fp  gpwF  2004-k;  Mz;L  vdJ 

je;ijahhpd;  xU  gjpt[  bra;ag;gl;l  jhd 

brl;oy;bkz;l;  gj;jpuk;  Kd;dpiyf;F 

RthjPdk;  bgw;W mjpy;  1k;  thjp  tPL fl;o 

Mz;L mDgtpj;J tUfpd;whh;. vdnt jhth 

mapl;lk;  3k;  tJ  ,d  brhj;J  vdf;F 

xJf;fg;gl;L  mJ  Kjy;  ehd;  Mz;L 

mDgtpj;J  tUfpnwd;.  Mfnt  nkw;fz;l 

tPl;L kidapy;  thjpfSf;F ve;j chpiknah 

ghj;jpankh ,y;iy. . . . '

CROSS EXAMINATION OF D.W.1

'.  .  .3tJ Iapl;l brhj;jpw;F gf;fj;jpy;  cs;s 

bjw;F  gf;fk;  cs;s  kidia  kl;Lk;  vd; 

mg;gh jpUeht[f;fuRf;F brl;oy;bkz;L vGjp 

itj;jhh;/  Mdhy;  ehd;  FoapUf;Fk;  tPl;il 

vd;  mg;gh  vdf;F  brl;oy;bkz;L  vGjp 

itf;ftpy;iy  vd;why;  rhpjhd;.  ,jw;F 

jdpg;gl;l  rhl;rp  ahUk;  ,y;iy  vd;why; 

rhpjhd;.  vd; je;ijaplk;  ehd; mz;zDf;F 

vGjp  bfhLj;jJ  nghy;  vdf;Fk;  vGjp 

bfhL';fs;  vd;Wk;/  vd;  bgaUf;F  capy; 

vjhtJ vGjpf;bfhL';fs;  vd;Wk;  nfl;nld; 

vd;why;  rhpjhd;  nfl;nld;/  jhahh;  ,Uf;Fk; 

P a ge  N o . 15  of  22

https://www.mhc.tn.gov.in/judis



A .S . NO . 67 5  O F 2 0 20

nghJ vdf;F vGj;J \yk; brl;oy;bkz;L 

gj;jpuKk;/  capYk;  njitapy;iy  vd;W 

Twpdhh;. . . .' 

18. As stated  supra,  the Suit  Properties  and the property located 

south of Suit Item No.3 are separate properties of R.V.S.Mani and hence, 

during his lifetime, the plaintiffs and the first defendant as majors are not 

entitled any share in the same. In other words, they [except sixth plaintiff 

who being the wife of R.V.S.Mani has right to maintenance which is a 

pre-existing right] have no pre-existing rights over the said properties. In 

the absence of any pre-existing right, the plea of oral division by the first 

defendant  is  legally  not  valid.  It  is  apposite  to  mention  here  that  had 

R.V.S.Mani divided and delivered possession of Suit Item No.3 to first 

defendant, in any case, it can only be construed as an oral gift which is 

also not valid in the eyes of law in view of Sections 122 and 123 of the 

Transfer of Property Act, 1882. Point No.(ii) is answered accordingly in 

favour of plaintiffs and against the first defendant. 

19. Further, the first defendant has admitted that on September 3, 

2004,  R.V.S.Mani  executed  a  Gift  Settlement  Deed  in  favour  of  first 

plaintiff in respect of the portion situate down south of Suit Item No.3. 
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Though  the  said  Gift  Settlement  Deed  is  not  marked,  in  view  of  the 

admissions made by the first defendant and also in view of the abundant 

evidence  available  on  record  (discussed  supra)  in  support  of  the  Gift 

Settlement Deed in favour of first plaintiff, the portion down south of Suit 

Item No.3 is the absolute property of first plaintiff and it is not available 

for partition. In the absence of challenge to the said Gift Settlement Deed, 

the first defendant and other plaintiffs are not entitled to any share in the 

portion down south of  Suit  Item No.3.  Hence,  the Suit  is  not  bad for 

partial  partition.  Point  No.(iii)  is  answered accordingly  in  favour of 

plaintiffs and against the first defendant.

Point No.(iv)

20.  The first defendant pleaded in his written statement that he has 

built  a  house  in  Suit  Item No.3  in  2004  and  has  been in  continuous, 

uninterrupted and absolute possession of Suit Item No.3 since 2004. As 

stated supra, though pleaded in written statement, during trial, he did not 

press into service the plea of adverse possession. He did not adduce any 

documents  in  support  of  his  plea  of  adverse  possession.  In  these 

circumstances, this Court is of the view that the first defendant failed to 
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prove  his  plea  of  adverse  possession.  Point  No.(iv)  is  answered 

accordingly in favour of plaintiffs and against the first defendant.

Point No.(v)

21.  This  Court  in  R.Rani -vs-  R.Hemavathi,  having the neutral 

citation  2025:MHC:1581,  reported  in MANU/TN/2700/2025 held  as 

follows:

“35.  It  is  settled  law  that  in  a  Suit  for  partition,  

Order  XX  Rule 12  of  CPC  cannot  be  applied.  In  a  

Partition Suit covered under Order XX Rule 18 of CPC, 

the further relief shall only be rendition of accounts and 

not mesne profits. Without appreciating the said aspect in 

the  right perspective,  the  Trial  Court  granted  mesne  

profits, which is not the right approach. The defendants  

are liable to render accounts in respect of the income from 

the Suit Item No.1 from the date of Suit up to complete  

partition and delivery of possession [See Judgment of this  

Court in  Babburu Basavayya -vs- Babburu Guravayya,  

reported  in  AIR  1951 Mad  938  (FB),  and  in  Subba 

Reddiar  -vs-  Hazra  Bibi,  reported  in  AIR 1973  Mad 

237]…”

22.  In this case, the Trial Court has granted 'mesne profits' under 

Order XX Rule 12 of CPC, which is not justifiable. In view of the above 

legal  position,  the  plaintiffs  are  entitled  to  only  rendition  of  accounts 
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under Order XX Rule 18 of CPC. The Judgment and Decree of the Trial 

Court shall be modified to that extent alone. No interference is warranted 

in the other aspects of Judgment and Decree of the Trial Court.  Point 

No.(v)  is  answered  accordingly  partly  in  favour of   plaintiffs  and 

partly against the first defendant.

CONCLUSION

23.  Resultantly,  the  Appeal  Suit  stands  partly  allowed.  The 

Judgment  and  Decree  of  the  Trial  Court  is  modified  in  the  following 

terms:

(i) A  Preliminary  Decree  is  passed  in  favour  of  the  plaintiffs, 

declaring that the plaintiffs are each entitled to 1/7 share in the 

Suit Properties; 

(ii) The  plaintiffs  are  entitled  to  receive  accounts  from  the  first 

defendant for any income derived from the Suit Properties from 

the  date  of  Suit  till  the  complete  partition  &  delivery  of 

possession.

P a ge  N o . 19  of  22

https://www.mhc.tn.gov.in/judis



A .S . NO . 67 5  O F 2 0 20

23.1.  Considering the relationship between the parties, there shall 

be no order as to costs throughout.

         07.08.2025

Index : Yes / No  
Speaking Order : Yes / No
Neutral Citation : Yes / No  
TK

To

The District Judge
Additional District Court (FTC)
Kanchipuram. 
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R. SAKTHIVEL, J.
 

TK

APPEAL SUIT NO.675 OF 2020

07.08.2025
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