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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORI G NAL CIVIL JURI SDI CTI ON

Suit No.224 of 2008

Dr. Ashok M Bhat & anr. - .. Plaintiffs
v/s.
Hari chand Nagpal & anr. - .. Defendants

M. Am t Janmsandekar i/by M.Vinod Bhagat for PlIffs.
M.R V. Bhasin with Ms.Jaya Meghani i/by Gajaria & Co. for
Deft. No. 1.

CORAM : SMI. ROSHAN DALVI, J.
DATED : 27 August, 2010

ORAL ORDER :

1. The prelimnary issue of territorial jurisdiction of
this Court, which was framed and was to be answered,
required evidence to be |ed. The Plaintiffs filed
their Affidavit of examnation-in-chief, which was
taken on record of this Court under the provisions of
Order XVIII Rule 4 of the Code of Civil Procedure
(CPC). Admissibility of the Plaintiffs docunents cane
to be considered under that Rule. Conmm ssioner cane to
be appointed for recording the cross-exam nation under
certain specific directions issued in terns of the
proviso to Oder XViIlIl Rule 4(2) of the CPC The
Comm ssi oner has recorded the evidence of t he



2 suit-224

Plaintiffs under Oder XVIII Rule 4(3) and (4) of the
CPC. Remuneration of the Comm ssioner was not fixed
under Order XVIII Rule 4(7) of the CPC under ny
order dated 13.4.2010.

.1t may be nentioned that the Defendants refused to pay
the fees of the Court Conmm ssioner equally wth the
Plaintiffs. Consequently, in the interest of justice,
for the sake of expedition and to ascertain the rea
case of the parties, the Plaintiffs Advocate agreed to
and was directed to pay the entire costs of the cross-
exam nation of the Plaintiffs before the Conmm ssioner,
i ncluding fees of the Comm ssioner for the first five

dates of the Comm ssion.

. The Comm ssion has proceeded. The Plaintiffs have been
cross-examned on two dates of hearing before the
Comm ssioner. The Plaintiffs have paid the entire
costs, including the fees of the Conm ssioner. The fees
of the Commssioner are paid to the Conmm ssioner
directly. The direction with regard to the paynent of
such fees and the paynent of such fees has been under
Oder XVIIl Rule 4(7) of the CPC, which has been

conplied. The Plaintiffs cross-examnation is over.

. The Plaintiffs have <closed their case. The order

relating to the fixation of the anpunt of renuneration
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for the services of the Conm ssioner has been conpli ed.

.1t is now for Defendant No.l1 to |ead his evidence. The
Defendant No.1 has filed his Affidavit of exam nation-
in-chief. That Affidavit of exam nation-in-chief could
be considered only if Defendant No.1 submts hinself to
cross-exam nation. Such cross-examnation would be
before the Court Conm ssioner appointed under O der
XVI1l Rule 4(2) and the proviso thereto.

. Defendant No.1l is resident in Nagpur. Counsel on
behal f of Defendant No.1l states that Defendant No.1
refuses to conme to Munbai for his cross-exam nation, if
his charges by air are not paid by the Plaintiffs and a
further cost of the Conmm ssioner is not borne by the
Plaintiffs under the provisions of Oder XVI Rule 19 of
the CPC. Order XVI Rule 19 runs thus:-

19. No witness to be ordered to attend in person
unl ess resident within certain limts.- No one
shal|l be ordered to attend in person to give
evi dence unl ess he resides-

(a) within the local limts of the Court s
ordinary original jurisdiction, or

(b) without such limts but at a place | ess than
one hundred or where there is railway or steaner
communi cation or other established public
conveyance for five-sixths of the distance between
the place where he resides and the | ace where the
Court is situate less than five hundred kil onetres
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di stance fromthe Court house:

[ Provided that where transport by air is avail able
bet ween the two places nentioned in this rule and
the witness is paid the fare by air, he may be
ordered to attend in person.]

Order XVI Rule 19 is not applicable to Defendant No. 1.
Defendant No.l1l is a party to the proceedings. Def endant
No.1l has to defend the case nmade out against him To that
end, Defendant No.1 has to Ilead his own evidence.
Defendant No.1 in this case has raised the prelimnary
issue relating to the territorial jurisdiction of this
Court. It is for Defendant No.1l to satisfy the Court that
it has no territorial jurisdiction. It is for that purpose
that if required by Defendant No.1l, he nust |ead such
evidence. O course, even in the absence of such evidence,
Defendant No.1l would be entitled to defend the Suit wth
regard to that issue and agitate the lack of territoria

jurisdiction of this Court. However, if Defendant No.l1
files his Affidavit of exam nation-in-chief and desires the
Court to consider the sanme, it cannot be unless Defendant
No.1 submts hinself for cross-examnation. For that
purpose, Defendant No.1 is not a wtness who would be
ordered to attend in person from wherever he resides.
Def endant No.1 hinself nust cone to Court and chall enge the
jurisdiction of the Court by his oral evidence, if that is
desi red. Oder XVI Rule 19 of the CPC is, therefore,
i napplicable to Defendant No.1 and reliance by the Counse
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on behalf of Defendant No.1 upon the aforesaid rule is

conpl etely m spl aced and m sconcei ved.

7. A reading of all the rules in Order XVl of the CPC
woul d show that they apply not to the parties to the
dispute but to their wtnesses. Chronol ogically the
rules are in respect of the |list of wtnesses,
procuring their presence in Court with or wthout
summons, expenses for the issue of summobns, tender of
expenses to the wtnesses, the contents of the summons,
the sumons for production of wtnesses as well as
docunents, service of +the summons, tinme of such
service, procedure upon non-conpliance of the summons
or appearance by the wtness so summoned, sunmmoDni ng
strangers to the suit by the Court, duty of the
summoned person and when the summobned w tness cannot
appear or produce docunents as per the summons
received, Rule 19 relating to the attendance of the
witness in Court, followed by the rules relating to the
consequences of the refusal of such sunmmoned party to
gi ve evidence when called for by the Court and foll owed
by the last Rule 21 which would apply to the parties

al so who are summopned as w t nesses.

8. Rule 19, therefore, specifically does not apply to
the parties to the suit. |[If, however, any party to the

suit requires the other party to give evidence or
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produce the docunents, then under Rule 21, the
provisions relating to wtnesses would also apply to
such parties. Consequently, there have been anendnents
made by H gh Courts of Andhra Pradesh and Calcutta,
maki ng the rules under Oder XVI applicable when any
party to the suit is required by any other party

thereto to give evidence or produce the docunents.

9. In the case of Jaya Shanker MIIls (Barsi) Ltd. vs.
Hazi Zakaria Hari Ebrahim AIR 1962 Andhra Pradesh 435,
It was held that where a party to the suit on his own
notion wants to be exam ned on conm ssion as W tness
Order XVI Rules 19 and 21 will not apply but resort may
be had only to the provisions of Order XXVI Rule 1 or
4. But even that is not a matter of right for a party
but it is left to the discretion of the Court which
woul d be exercised on sound principles of justice,
equity and good conscience having regard to the

circunst ances of the case.

That was a case of a suit filed against the Limted
Conmpany which was the working partner of the nmanagi ng
agency of the Conpany which was runni ng the busi ness of
the Conpany and which had entered into an oral
agreenent on behalf of the Conpany. It was held that he
did not have the right to be exam ned on comm ssion as

a wtness. It was held in that case that Oder XVi
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Rul es 19 and 21 apply to the persons who are ordered to
attend in person to give evidence. Oder XXVI covers
t he cases where the persons so required are parties to
the suit itself. But these provisions were not
applicable in the case of a party to the suit who on
his own notion wants to be exam ned on conm ssion as a
W tness. |In paragraph 5 of that judgnent, it was held
that in that case resort could only be had to Oder
XXVI Rules 1, 2 and 4 and the benefit of those
provisions could be clained if the necessary
ci rcunst ances exi sted. That is when the Court had
exercised its discretion but the party has no right to

| nsi st upon bei ng exam ned on conmi ssi on.

10. It may be nentioned that after the [atest
anendnments of 1999 and 2002 to the CPC, the parties as

wel | as their wtnesses are indeed examned on
conm Sssi on. The conm SSi on 'S of t he Court
Comm ssi oner appointed by the Court. That conm ssi on

Is naturally at the place where the Court is situate
and within its territorial jurisdiction. Both the

parties to the suit are entitled to exam ne thensel ves

as well as their wtnesses. Both the parties to the
sui t nmust , t her ef ore, bear the costs of such
comm ssion, essentially wequally. In a given case,

however, the Court would have discretion to order

ot herw se. The Court Conmm ssioner has been appointed



8 suit-224

in this case. Evidence has proceeded before the Court
Comm ssioner. Cross-examnation of the Plaintiff s
wi tness by the Defendant s Counsel has been recorded.
It is open to the Defendant to exam ne hinself or not
to exam ne hinmself. The Court cannot consider the oral
evi dence which the Defendant m ght | ead. The Court
cannot even direct the Defendant to | ead oral evidence.
In fact, the Defendant s evidence may not be required
at all. If, however, the Defendant deens it fit to
examne hinself, he is obliged to cone to the Court
under all normal circunstances. The Court woul d incl ude
a Court Conm ssioner appointed by the Court at the
pl ace where the Court is situate. If, however, the
Def endant nmakes out a good case for not attending the
Court or the comm ssion where the Court is situate, the
Court may in its discretion in the interest of justice,
equity and good conscience direct the comm ssion to be
appointed at the place where the Defendant is. The
Court would then consider the <costs of such a
comm ssion depending upon the circunstances of the
case. | f, however, the Plaintiff desires to call the
Defendant as his own wtness, which practice has
ot herwi se been deprecated by the Privy Council since
the case of Lal Kunwar vs. Chranji Lal, (1909) ILR 32
Al 104, (See also (i)Sardar Gurbaksh Singh vs. Gurdi al
Singh, (1927) 29 Bom LR 1392 & (ii) Pirgonda vs.
Vi shwanat h, AIR 1956 Bom 251) the provisions of Oder
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XVI Rule 21 would becone applicable. The Plaintiff
t hen woul d have to bear the costs of the travel of such

Def endant as the Plaintiff s w tness.

11. In the case of Indrajeet Roy vs. Bank of Baroda,
AIR 1991 Orissa 45, also it has been held that Oder
XVI Rule 19 is not applicable to a party to the suit.
The Court, however, has a discretion to exam ne any
person on conm ssion which would include a party if

required.

12. In this case, however, the commssion is the forum
before which parties as well as their w tnesses would
| ead evi dence under the provisions of Oder XVIII Rule
4 of the CPC at the place where the Court is situate.

13. Consequently, the insistence of Defendant No.1
that the Plaintiffs nmust bring himto Munbai by air at
their costs cannot be countenanced. It wll be for
Def endant No.1l to attend before the Conmm ssioner, if he
so desires and if he requires to lead any oral
evi dence. | f Def endant No.1 attends before the
Comm ssioner at his cost for cross-examnation, the
cross-exam nation shall be taken as directed on earlier
dates for recording of such cross-exam nation. |f not,
the affidavit of exam nation-in-chief of Defendant No.1
woul d not be considered as his oral evidence. Defendant



10 suit-224

No. 1, however, would still be entitled to urge and
agitate t he prelimnary | ssue of territori al

jurisdiction but wthout his oral evidence.

14. Counsel on behalf of Defendant No.l1 drew ny
attention to Oder XXV Rules 1 and 2 of the CPC
relating to security for costs. The order and the
rul es need not be reproduced. Security for costs would
be directed to be given only in appropriate cases when
the Court deens fit. This is not one such case for
requiring any security fromthe Plaintiffs to proceed,
specially with regard to the prelimnary issue of
jurisdiction which is raised by Defendant No. 1.

15. The parties shall attend before the Comm ssioner
on 10t" August 2010 at 5 p.m

16. The suit is adjourned to 13t" August 2010.

(SMTI. ROSHAN DALVI, J.)
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