IN THE H GH COURT OF JUDI CATURE AT BOVBAY
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P.C

The Petitioners herein have been enpl oyed as
Security Guards with Respondent No.1l. There was an
interview held. A select |ist was prepared. The
final selection of 382 candi dates were published on
22nd  June, 1999. The Petition was filed by the
sel ected candidates on the ground that select [|ist
was not being inplenmented. The Respondents on 29th
Sept eneber, 2000 appointed Security Guards on the
contract basis. The Petition being Wit Petition
No. 1251 of 2000 was di sposed of by an order dated
12th February, 2002. The statenment nade on behalf
of Corporation was recorded that they had agreed to
consi der the candi dates whose names were appearing
in the select list by relaxing the age condition.
There was a further direction that as and when

recruitment process was undertaken for appointnent



of Security Guards the Corporation shall give
priority to the candidates in the select list by
relaxing the age, subject to they being medically

fit and subject to reservation policy.

Subsequent to that order, a meeting was held
on 22nd August, 2002. This Petition was filed with
a direction to the Respondents to regularise the
Petitioners and other 255 persons similarly situated
and to give them all consequential benefits

including salary.

3. Mr. Ahmed Abdul Shaikh, Deputy Chief
Security Officer has filed affidavit on behalf of
the Corporation. It is set out that pursuant to the
proposal for recruitment in the year 1997 for 400
security guards, the selection process for the
recruitment was started in the month of April, 1998.
A proposal was for the 300 vacant posts and 100
posts in waiting list. Proposal was sanction by the
then Deputy Municipal Commissioner (P) vide order
dated 30th May, 1997. Candidates were accordingly
called and after the test and interview a list of
381 selected candidates was prepared and published.
However, due to financial stringency, an
administrative decision was taken by the Additional
Municipal Commissioner (City) and Municipal

Commissioner on 15th June, 2000 and 29th July, 2000



respectively not to inplenment the select |ist.
Reference is then nmade of order passed in Wit
Petition No.1251 of 2000. Reference is then nade to
an Organisation which started representing the case
of the selected candidates. It is set out that
about 255 candidates fromthe select list were
working on contract basis at the rate of Rs.100/-
per day and paynent was nmade by the said registered
organi sation by cheque. This was continued till 4th
Novenber, 2003. Pursuant to direction of this Court
in Wit Petition No.1251 of 2000 255 candi dat es out
of 381 candidates were appointed as probationary
candidates wth effect from5th Novenber, 2003 by
relaxing the age limt and subject to reservation
policy. The case of 126 candidates was under

consi derati on.

It is then set out that due to financial

stringency Corporation inplenents new recruitnent

policy. In ternms of the policy the candidates to be
recruited to fill up various categories of posts had
to undergo three years probation period. In terns

of the policy, clause IV provided that those who are
appoi nted on probation shall be paid Rs. 3, 300/- per
month during the first year. Rs.3,600/- per nonth
in the second year and Rs. 4000/- per nmonth for third
year wth sonme other benefits. On conpletion of

three years probation period, the candidates would



be absorbed in regular enploynent. |In the affidavit
of  Shrikrishna Danpdar Kul karni it is set out that
of the 255 Petitioners they are shown category w se
agai nst the vacancy and were absorbed. The 255
candi dates belonging to the various categories have
been set out. 126 Petitioners filed Wit Petition
No. 3389 of 2004 as then set out. W are really not
concerned wth that Petition today as that has been

W t hdr awn.

An additional affidavit was filed on 22nd
March, 2005 by M. AA Shai kh, Deputy Chief
Security Oficer. It is set out therein that on the
date of the Petitioner’s appointnent a ban on
recrui tment was i nposed what was lifted only on 21st
Decenber, 2004. The revised recruitnent policy was
cancelled and all the concerned departnments have
been directed, hence forth to fill up the posts on
regul ar basis. It is then set out that the
Petitioners are not entitled to any arrears fromthe
date of appointnent till 31st March, 2005 and from
April, 2005, the Petitioners wll be paid the

regul ar salary of the post.

4. Consi dering the above, what is clear is that
the Petitioners will be paid regular salary from 1st
April, 2005 in ternms of the affidavit of M.

A. A. A. Shai kh. The question is whether they are



entitled to the sane salary from the date of
appointnment till 31st March, 2005. The Lawis now
wel |l settled that in the sanme Body for the same post
carrying sane duties and functions there cannot be
two pay scales unless there is a provision in the
rul es based on qualifications for two pay scales for
those who posses the qualifications and for those
who do not posses. |In the instant case that is not
So. The Petitioners and others simlarly situated
were selected against the post neant for regular
candi dat es. In other words they would be entitled
to the salary of the post. They were however,
appointed according to newrecruitnent policy as
t here was ban on recruitnment on account of financial
stringency. The ban on recruitnent was lifted on
24th Decenber, 2004. 1In our opinion therefore as
the Petitioners were doing the sanme or simlar work
i ke others holding the sanme posts, atleast from 1lst
January, 2005 the Petitioners would be entitled to
pay in the payscale of Security Guards by way of
interimrelief. The issue whether they are entitled
fromthe date of the appointnent till 31st Decenber,
2004 is an issue which can be decided in the
Petition or it wll be opento the parties to
negotiate and settle the matter. Considering the

above di scussion the foll ow ng order: -

Rul e.



In so far as interimrelief is concerned the
Petitioners and simlarly situated security guards
who were appointed will be paid in the regular pay
scale of Security Guards from 1lst January, 2005

i nstead of 1st April, 2005.

The arrears from 1st January, 2005 till 31st
March, 2005 wll be paid at any rate before 1st
August, 2005.

The Respondent s however, to pay t he
Petitioner the regular pay scales comencing from
the salary of April, 2005 onits due date and
continue to pay the sane there after wth al

benefits.

Respondent s wai ves servi ce.

(F.1.REBELLO, J.)

(S. P. KUKDAY, J.)



