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                   IN THE HIGH COURT OF JUDICATURE AT BOMBAY 
      ORDINARY ORIGINAL CIVIL JURISDICTION

   

NOTICE OF MOTION NO.         OF 2011
IN

SUIT (LODGING) NO.1697 OF 2011   

Solar Readymade Pvt. Ltd. & Anr. ....Plaintiffs
V/s.

Rajdeep Construction Pvt. Ltd. & Anr. ....Defendants

Mr.Jay Savla with Mr.P. Majumdar and Mr.Nilesh Gala i/b M.P. Savla & Co. 
for the Plaintiffs.

Mr.M.L. Palan with Ms.Devyani Wanjara i/b Mr.B.R. Oza for  Defendant No.
1.

Ms.Sudeshna G. Roy i/b Vidhi Partners for the proposed Defendant No.2.

       CORAM :   S.J. VAZIFDAR, J.
       DATE     :  27TH JULY, 2011.

P.C.  :- 

1. The plaintiffs seek specific performance of  an agreement 

contained in a letter of intent dated 19.10.2010 and finalization of a 

leave and licence agreement in terms of the draft at Exhibits “D”, “M” 

and “N”.

2. A letter of  intent  dated 18.10.2010 was executed by the 

defendant  containing twenty four terms including as to the tenure, the 

property,  monthly  compensation,  price  escalation,  lock  in  period, 

liability of the respective parties, for stamp duty, registration, property 
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tax,  security  deposit  and the terms of  payment. The compensation 

payable per month was fixed at Rs.8,50,000/- with a price escalation of 

15% every three years, The tenure was nine years, Security deposit 

was fixed at Rs.51.00 lacs. Thus all the essential terms and conditions 

were arrived at resulting in  a binding and concluded contract between 

the parties. 

3. The plaintiffs paid a sum of Rs.8,50,000/- as a part of the 

deposit by a cheque dated  19.10.2010.

The  parties  acted  upon  the  contract.  The  defendant 

obtained  an  N.O.C.  from  the  society  on  19.2.2011  and  again  on 

21.3.2011. In the course of correspondence,  draft agreements were 

exchanged. The plaintiffs  by an e-mail dated 2.5.2011 confirmed the 

draft agreements forwarded by the defendant  and stated that it would 

sign the same. Under cover of a letter dated 27.5.2011, the plaintiffs 

enclosed a photo copy of a demand draft in respect of the registration 

charges and stamp duty.  The plaintiffs  requested the defendant  to 

intimate the date and time convenient to attend the office of the Sub 

Registrar.

4. Despite  the  above  concluded  contract,  the  defendant 

entered into the agreement  with a third party. The compensation was 

Rs.10,74,000/- per month. 

5. The plaintiffs have made out more than just a strong prima-

facie case, that the only reason for the breach of the agreement was 
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that the defendant received Rs.2,24,000/- more  per month  from the 

third party.

6. Despite  the  same,  I  am  not  inclined  to  disturb  the 

possession of the third party.

7. However, in view of these facts, the defendants cannot be 

permitted to avail of the benefits of its own breach of the agreement.

8. In the circumstances, the ends of justice would be met by 

the following ad-interim order :-

i). The third party shall, from out of the compensation payable 

to the defendant, deposit Rs.2,24,000/- per month in this Court.

ii). The defendants shall deposit the sum of Rs.8,50,000/- in 

this Court within two weeks from today.

iii). Upon the amount  being deposited, the Prothonotary and 

Senior Master shall invest the same in any nationalized bank initially for 

a period of one year and thereafter for like periods of one year each.

The notice of motion to be heard in normal course. 
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