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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL CIVIL JURI SDI CTI ON

S.C. SUT NO 827 OF 1978
Shri Mahila Giha Udyog Lijjat Papad
& Anr. ...Plaintiffs

VS.
Pushpa Berryof Jabal pur & Os. ... Defendant s

M . Bharat Joshi for the Plaintiffs.
M. Sanghi, Sr.Counsel i/b. M.Mnir Merchant for
Def endant No. 1.

CORAM : V.M KANADE, J.

DATED : SEPTEMBER 14, 2009

P.C :-

1 Heard Counsel for the plaintiffs and

Counsel for the Defendants.

2 Counsel for the defendants has raised
prelimnary obj ecti on I n respect of t he
mai ntai nability of the present suit. It is submtted
that the defendants herein had filed the suit in the

Cvil Court Jabalpur vide Case No.2-A/2003. He
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submtted that the issue involved in the said suit
was substantially the sanme issue which is involved
in the present suit. He further submtted that the
parties in this suit as also the suit which was
filed in the Jabal pur Court are the sane. He further
submtted that a decree was passed in favour of the
defendants by the Jabalpur Court. He submtted
therefore, that the present suit is barred by the

principles of res judicata.

3 Shri Bharat Joshi, |earned Counsel for the
plaintiffs, on the other hand, submtted that this
suit is not barred by principles of res judicata
since the plaintiffs had filed an appeal against the
judgnment and decree passed by the Gvil Court,
Jabal pur, in Case No.2-A/2003 and the said appeal
was pending and in view of the catena of judgnents
of this Court and the Apex Court and in view of the
pendency of the appeal, the issue involved is not
barred by the principles of res judicata. He relied

on various judgnents of the Apex Court viz. :-



1) K. Mut huswam Gounder vs. N. Pal ani appa Gounder
reported in (1998) 7 SCC Page 327,

2) Narayana Prabhu Venkateswara Prabhu, Appellant

vs. Narayana Prabhu Krishna Prabhu (dead) by

L. Rs., Respondent, reported in AIR 1977 SC 1268.

He also relied on the judgnent reported in AIR 1931

Privy Council 263 in the case of S P.A Annanal ay

Chetty vs. B. A Thornhill.

4 Counsel for the defendants, on the other
and, relied on the judgnents of the Apex Court in
the case of 1) Ram Gobi nda Daw and others vs. Snt.H.
Bhakta Bal a Dassi etc., reported in AIR 1971 SC 664,
2) Sheodan Singh, Appellant v. Daryao Kunwar,
Respondent, reported in 1966 SC 1332 and 3) Saroja
v. Chinnusany (Dead) By L.Rs. And Another, reported

in AIR 2007 SC 3067.

5 A short controversy involved, according to

the plaintiffs, in this suit is that the defendants
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are the nenbers of their Jabal pur branch and by a
resolution, they have cancelled the nenbership of
the said branch and as such, it is alleged that they
are not entitled to use their trade mark Lijjat or
their nane Shri Mahila Giha Udtog Lijjat Papad

The defendants, on the other hand, in the suit which
was filed at Jabalpur had contended that the
resol uti on which was passed by the plaintiffs herein
were illegal and <contrary to the Articles of
Associ ation and as such, prayed for an order of
restraining them from preventing the defendants
herein from carrying on business under the said

branch nane or using the trade mark.

6 In nmy view, taking into consideration the
| ssues which are framed in the present suit and the
suit which was filed in Jabal pur Court as also the
witten statenent filed by the plaintiffs herein in
t he Jabal pur Court and the plaint which is filed in
the present case, in ny view, the issue involved in

both the suit is substantially the sanme. However
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since the suit has been decreed by the Jabal pur
Court and the appeal has been filed by the
plaintiffs herein before the District Court,
Jabal pur, the said finding given by the trial court,
Jabal pur, has not attained finality as such it
cannot be said that the said issue is barred by
principles of res judicata. The ratio of the
judgnent on which reliance is placed by the Counsel
for the plaintiffs, in ny view, squarely applies to

the facts of the present case right from Privy

Council in the case of S.P.A Annanmalay Chetty vs.
B.A. Thornhill (AIR 1931 Privy Council 263 to K
Mut huswam Gounder VS. N. Pal ani appa  Gounder

reported in (1998) 7 SCC Page 327 have consistently
taken a view that during the pendency of the appeal,
suit cannot be dismssed on the ground of res
judicata since the finding has not attai ned
finality. The subm ssion nade by the defendants,
therefore, that the suit is barred by the principles
of res judicata should be dism ssed on that ground

cannot be accepted at this stage.



7 There is sone

subm ssion made by the
cannot be dism ssed on

this suit being the

plaintiffs herein wll
t he appeal which
I n the Jabal pur Court
I S much substance
appeal
am informed that
final

hearing. Hence,

i s deci ded.

Is already pending in the Jabal pur

subst ance, however, in the

defendants that if the suit

the ground of res judicata,

second suit filed by the

have to be stayed and till

is filed by the plaintiffs herein

In ny view, there

in the said subm ssion since the

Court. |
the said appeal is ripe for the
this suit wll have to be

stayed under the provisions of Section 10 of CPC

8 Suit, accordingly, is adjourned sine die.
Liberty is granted to the parties to apply for
hearing of the suit if the appeal is heard and

di sposed of.

(V.M KANADE, J.)



