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IN THE H GH COURT OF JUDI CATURE AT BQVBAY
CVIL APPELLATE JUR SDi CTI ON.
VRI T PETI TI ON NO. 9159 OF 2004
M's. Shantidevi Kanl esh Kumar Yadav, Peti tioner
(Orig.R No. 3)
Vs
1. Shai kh Mansuri Fateh Mohammed Razak
and ors. Respondent s
M V.M Thorat, with M P.N Patil for the petitioner.
M M P. Vashi, Senior Counsel, for respondent no. 1.
M N. V. Wl aval kar, for respondent no. 2.
M R V.Mre, for respondent no. 3.
M A R Mshra, for respondent no. 4.
CORAM : D. B. BHOSALE, J.
DATE : 1st Decenber, 2004.
ORAL ORDER
1. Heard the | earned counsel for the parties.
2. Rul e, returnable early. Heard M. Thorat, |earned
Counsel for the petitioner and all the |earned Counsel
for the respondents at length on interimrelief.
3. This petition is directed agai nst the judgnment and
order dated 1.11.2004 rendered by the Small Causes
Court, Munbai, in Minicipal Election Petition No.30 of
2002, by which the election of the petitioner has been

set aside and respondent no.4, who secured next highest
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votes, has been declared as el ected candidate from Ward
No. 141. Though in the Election Petition several issues
were framed, the |earned advocates appearing for the
parties requested to decide nodified issue no.6 only.
In paragraph 32 of the inpugned judgment, the |earned
Judge has recorded as foll ows.

“In view of nmodification of earlier

issue no.6 and as there is evidence |ed

by petitioner only on nodified issue

no.6 only, and as contended by the

| earned advocate for all the parties,

only nodified issue no.6 is considered

for the purpose of deciding the present

election petition and all other earlier

Issues framed in this petition are

treated as not pressed and not argued.”
The nodified issue no.6 reads thus:

"Whet her the election of Ward No. 141 is

liable to be set aside in the light of

Caste Scrutiny Commttee report in

respect of r espondent no. 3/ St

Shanti devi K Yadav dated 30.5.2003, as

per |aw and fact?"
4. It appears that the <caste certificate of the

petitioner was referred to the Caste Scrutiny Committee,
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to test its validity, which after holding an enquiry,
held that the caste certificate produced by the
petitioner was bogus and cancelled the sane by its order
dated 21.11.2003. The order of the Caste Scrutiny
Committee was challenged by the petitioner in Wit
Petition No.9231 of 2003. 1In the said wit petition
while issuing notice on 19.12.2003 the follow ng order
was passed:

" 1. Notice to the respondents on 12th

January, 2004. M. Mre appears and

wai ves service of notice on behalf of

respondent no.6. M Wal awal kar wai ves

service  of notice on behalf of

respondent no. 2. M Mendadkar waives

service  of notice on behalf of

respondent no.9. M. Dubeey wai ves

service of notice of respondent no. 10.

Any action wll be subject to fina

outcone as well as further orders in the

petition.

2. Notice to State that the matter

shall be heard and finally disposed of

at the stage of adm ssion

3. In addition to Court’s notice, the

petitioner to serve the respondents by
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Advocate’s notice, either personally or

through courier/ speed post/E-mail/Fax

and file an affidavit of service before

the returnable date, failing which the

matter shall stand di sm ssed as agai nst

t he unserved respondents w t hout further

reference to the Court."
On 5.7.2004, Rule was issued and in view of the order,
dated 19.12.2003, the interimrelief was refused. The
petitioner carried the matter further against the order
of refusal to grant interimrelief in the wit petition,

in S.L.P, in which, the Apex Court passed the follow ng

order.
"l ssue notice returnable within a period
of three weeks.
Dasti servi ce, In addi tion, IS
permtted.
Interimstay of any crimnal prosecution
pursuant to the order passed by the
Scrutiny Conmttee. Petitioner shal
not hold the office of the menber of the
muni ci pal council."”

5. In view of this, M Thorat, |earned counsel for the

petitioner, prayed for stay to the operative part of the

order by which respondent no.4 has been declared
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elected from Ward No. 141. He submitted that t he
Addl . Chi ef Judge of the Small Causes Court has committed
mani fest error of law by declaring respondent no.4
el ected wunder sub-section (2) of section 33 of the
Munbai  Muni ci pal Corporation Act, 1888 (for short, "MVC
Act") ignoring the provisions of sub-section (4) of
section 10 of the Mharashtra Scheduled Castes,
Schedul ed Tribes, De-notified Tribes, (Vinmukta Jatis),
Nommadi ¢ Tribes, Oher Backward Cl ass and Specia

Backward Category (Regul ation of | ssuance and
Verification of) Caste Certificate Act, 2000 (for short,
"Act of 2000"). In other words, according to M Thorat,
once the Caste Scrutiny Commttee invalidates the caste
certificate of an elected councillor, the election of
such councillor is deenmed to have been termnated
retrospectively and, therefore, the Small Causes Court,
who s seized of the Election Petition, ceases to have
jurisdiction to hear the said petition and declare the

candi date who secured next highest votes in the very

election as elected. The El ection Petition becones
i nfructuous. Further, he invited ny attention to the
issues framed by the Snall Causes Court and in

particular to issue no.7 as to "Wether the respondent
no.4 is entitled for declaration as she is elected from

Ward No. 141?" and contended that since in the Election
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Petition the parties did not press this issue, the
| earned Judge ought not to have decl ared respondent no.4
el ect ed. He lastly subnmitted that the |earned Judge
failed to conduct an enquiry and decide the objections
agai nst r espondent no. 4 as contenplated under
sub-section (2) of Section 33 of the MMC Act since
declaration of election of the candidate who secured
next hi ghest votes is not automatic under t hat
provi si on.

6. On the other hand, M Vashi and M Wl awal kar,
| earned counsel for the respondents invited ny attention
to the Election Petition and in particular to ground (f)
and prayer clause (c) therein, witten statement and the
cross exam nation of respondent No.1 i.e. petitioner in
the Election Petition and contended that the grounds of
obj ections raised against the declaration of respondent
no.4’s election were never raised before the Election
Tri bunal . My attention was also drawn to section 18 of
the MMC Act which deals with the question as to
disqualification to be determ ned by the Chief Judge of
the Small causes Court. M. wal awal kar, pl aced
reliance wupon the judgnment of this Court in Ms Ceeta
Kisan Gore Vs. State of Mharashtra & Os (WP
No. 3393/ 2003) deci ded on 15.7.2003.

7. | perused the inpugned judgnent and other nmateria
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placed on record by the parties and the relevant
provi sions of the MMC Act and the Act of 2000. Let ne
make it clear that | amdealing with the subm ssions of
M Thorat only for the purposes of considering the
interim relief prayed for by him At the very outset,
to my specific query nmade to M Throat as to whether the
petitioner raised an objection in respect of the caste
of respondent no.4 before the Small Causes Court or
prayed for holding an enquiry in respect of her caste or
to decide the objections, if any, raised by him in
respect thereof. H's reply was in negative. Moreover
it is clear fromthe inpugned judgnment that issue no.7
as to "whether respondent no.4 is entitled for
declaration as she is elected fromWard No.141," was
also not pressed by the petitioner. The petitioner
could have pressed the said issue and |ed evidence in
support of his contention which he urged in the present
wit petition challenging the caste of respondent no. 4.
As a mtter of fact, in paragraphs 23 and 32 of the
judgnent, it has been specifically recorded by the
| earned Judge and whi ch has not been controverted by the
petitioner that the parties restricted their case to the
nodi fied i ssue no.6 only.

7.1 The submssion of M.Thorat that the |earned

Judge was wrong in deciding issue no.7 is devoid of any
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merit. The declaration of Respondent No.4’s election
was not an answer to issue no.7 but it was by operation
of law Sub-section (2) of Section 33 enpowers the
court to do so in the absence of any objection for
declaring the candi date who secured next highest votes
in the election. Against this backdrop it would not be
possible for me to accept the subm ssion of M Thorat
that the |l|earned judge ought not to have declared
respondent no.4 as elected from Ward No.141. As
recorded earlier, neither petitioner or by any other
candi dates raised an objection regarding the caste of
respondent no.4 either at the time of scrutiny of
nom nations or in the Election Petition. M attention
was also invited to cross-exam nation of respondent
no. 1. Respondent no.1 in the cross-exam nation stated
that "now he wants that new el ection should be held and
that the caste certificate of respondent no.4 is also

fal se one." However, he further stated that he did not
have any proof to show that the caste certificate of
respondent no.4 was false. Except the bare suggestion
in the cross-examnation of respondent no. 1, t he
petitioner did not bring any other material in support
of his so-called challenge to the caste of respondent

No. 4.

8. This takes nme to consider the contention that once
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the Caste Scrutiny Conmttee invalidates the caste
certificate of an elected councillor, the election of
such councillor is deemed to have been termnated
retrospectively and, therefore, the Small Causes Court,
who is seized of the Election Petition, ceases to have
jurisdiction to hear the said petition and declare the
candi date who secured next highest votes in the very
election as elected. The Election Petition becones
i nfructuous. Sub-section (4) of section 10 of the Act
of 2000 on which heavy reliance was placed reads thus:

"(4) Not w thstandi ng anything contai ned

in any law for the tinme being in force,

a person shall be disqualified for being

a menber of any statutory body if he has

contested the election for | oca

authority, Co-operative Society or any

statutory body on the seat reserved for

any of Scheduled Castes, schedul ed

Tri bes, DE-notiied  Tribes (Vi mukt a

Jatis) Nomadic Tribes, Oher Backward

Cl asses or Special Backward Category by

procuring a false Caste Certificate as

bel onging to such Caste, Tribe or O ass

on such false Caste Certificate as

bel onging to such caste, Tribe or C ass
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on such false certificate being

cancelled by the Scrutiny Commttee, and

any benefits obtained by such person

shall Dbe recoverable as arrears of |and

revenue and the election of such person

shall be deemed to have been term nated

retrospectively.
8. 1. To appreciate the question raised by the
petitioner, it would be advantageous to see the schene
of the Act of 2000 which provides for the regul ation of
the issuance and verification of the caste certificates
to the persons belonging to the Schedule Castes,
Scheduled Tribes, De-notified Tribes, (Vinukta Jatis)
Nomadi ¢ Tribes, Oher Backward C asses and Specia
Backward Category and for matters connected therewith or
incidental thereto. Section 3 thereof provides that any
person belonging to the reserved categories referred to
therein can apply for issuance of caste certificate
requiring himto produce a caste certificate in order to
claimbenefit of any reservation provided to such castes
Tribes or Casses, either in any public enploynment or
for adm ssion into any educational institution, or for
t he purpose of contesting for elective post in any |ocal
authority or in the co-operative societies etc. Section

4 enpowers the conpetent authority to whom the
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application is made under section 3, after satisfying

itself about genuineness of the claimand followi ng the

procedure as prescribed, issue a caste certificate
within the time limt. The conpetent authority is
defined in clause (b) of section 2. The caste
certificate issued by the conpetent authority shall be

valid only subject to verification and grant of validity
certificate issued by the scrutiny conmttee. The
scrutiny commttee is defined in clause (k) of section 2
which nmeans the committee or conmittees constituted
under sub-section (1) of section 6 for the Schedul ed
Castes, Scheduled tribes, De-notified Tribes, (Vinukta
Jatis), Nomadic Tribes, O her Backward Cl asses Category
for verification of the Caste certificate and to perform
the function of Scrutiny Conmttee under the Act of
2000. Section 6 provides constitution of the scrutiny
commttee and the procedure for applying for validation
of the caste certificate and the procedure to be
followed by the scrutiny commttee. Section 7 provides
confiscation and cancellation of false caste certificate
which enpowers the scrutiny commttee, suo notu or
otherwse call for the record and confiscate the
certificate by follow ng such procedure as prescribed
after giving the person concerned an opportunity of

bei ng heard. The order passed by the scrutiny commttee
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shall be final and shall not be challenged before any
authority or the Court except the H gh Court under
Article 226 of the Constitution of India. Section 10 of
the Act of 2000 speaks about the withdrawal of the
benefits secured on the basis of false caste
certificate. Sub-section (4) of section 10 provides
that not w thstanding anything contained in any |aw for
the time being in force, a person shall be disqualified
for being a nmenmber of any statutory body if he has
contested the election for local authority, co-operative
society or any statutory body on the seat reserved for
any reserved categories referred to therein by procuring
false caste certificate as belonging to such category
being cancelled by the scrutiny conmttee and any
benefit obtained by such person shall be recoverable as
arrears of land revenue and the election of such person
shal | be deened to have been term nated retrospectively.
Neither this provision nor any other provision in the
Act of 2000 enpowers the caste scrutiny commttee to
declare such person disqualified of being a nenber of
any statutory body if he has contested the election on
the seat reserved for such category. Sub-section (4)
provi des disqualification for being a councillor and his
election shall be deenmed to have been term nated

retrospectively. Disqualification is, t hus, by
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operation of law. Were a disqualification for being
councillor is under section 10 of the Act of 2000 and,
if election petition questioning the election is not
pending, for filling up the vacancy, the nmandate of
section 9 has to be followed. Section 9 of the MMC Act
| ays down the procedure for filling up casual vacancy.
9. The Division Bench of this Court in Wit Petition
No. 3393 of 2003 (Ms Ceeta Kisan Gore Vs. State of
Maharashtra and ors) decided on 15.7.2003 was dealing
with al most identical situation and the subm ssions that
the Small Causes Court commtted an error of [aw and of
jurisdiction in relying upon sub-section (2) of section
33 of the MMC Act and decl aring respondent no.4 therein
el ected. After considering the provisions of sections 9
and 33 of the MMC Act, this Court in paragraph 9 held
t hus:

" 0. In the event of contingency as

contenplated by Section 9, t he

authorities are required to take action

treating vacanci es as " Casua

Vacanci es". It is, no doubt, true that

once the eventualities and consequences

relates to disqualification of t he

councillor and it has to be dealt wth

by issuing a notification for holding an
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election treating it as casual vacancy

provi ded the proceedings under section

33 have not been initiated by filing an

el ection petition. Hence, where a

returned candidate has been declared

disqualified and no election petition is

pending in which an order can be passed

under sub section (2) of section 33, the

procedure |aid down under Section 9 of

the Act has to be followed. But where

the returned candidate is declared

di squalified wunder Section 9 of the Act

and an el ection petition is pending, the

"Judge’ is enjoined to declare the

candi date who has obtai ned next hi ghest

nunber of valid votes as elected under

sub-section (2) of section 33 of the

Act . "
In my opinion, the sane anal ogy woul d apply that where
the returned candidate has been declared disqualified
under sub-section (4) of section 10 and the Election
Petition is pending, the Judge is enjoined to declare
the candidate who has obtai ned next highest nunber of
valid votes as el ected under sub-section (2) of section

33 of the MMVC Act. Sub-section 2 of section 33 is
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explicitly clear and unequivocal. It states that if the
Chi ef Judge finds that the councillor is hel d
disqualified and his election is declared null and void,
the Chief Judge can direct that the candidate in whose
favour the next highest nunber of valid votes is
recorded, shall be deemed to have been elected.It s
against this backdrop, | have no hesitation in holding
that the Snall Causes Court has rightly declared
respondent no.4 as elected from Ward No.141. The
subm ssion of M Thorat that the order declaring
respondent no.4 as elected fromthe said Ward is w thout
jurisdiction, therefore, nust be rejected.

10 In view of this, the operative part of the order
by which respondent no.4 is declared as elected
candidate from Ward No. 141, can not be stayed pending
hearing and final disposal of this petition.

11. Let ne nake it clear that since the issue regarding
the wvalidity of the caste certificate is subject matter
of Wit Petition No.9231 of 2003 which is pending for
final disposal, | amsatisfied that the follow ng order
w Il neet the ends of justice.

(i) The election of respondent no.4 as declared by the
I npugned order shall be subject to final outcome of the
instant wit petition. Respondent no.4 shall not be

entitled to exercise her right of vote in the House and
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draw the allowances. Respondent no.4 is other w se

entitled to perform all the functions as elected

councillor of the Munbai Muinicipal Corporation of the
concerned Ward.
(ii) VLiberty to apply for nodification of the interim
order either after disposal of Wit Petition No. 9231
of 2003 or nodification of the interim order passed
t herein.

Parties to act on an authenticated copy of this order

whi ch may be made avail able to them

(D. B. BHOSALE, J.)
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