IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VI L APPELLATE JURI SDI CTI ON

VWRI T PETI TI ON NO. 3349 OF 2001

1. The Executive Engi neer
Nashi k Irrigation Division
Nashi k

2. The Deputy Engi neer
Irrigation Sub-Division
Mal egaon, Dist.: Nasik ... Petitioners

V/s.

Shri Radhaki san Deor am Khai r nar

R/ 0. Sanganeshwar, Jagtap Galli

Mal egaon, Tal . : Mal egaon,

Dist.: Nasik ... Respondent

alw
VWRI T PETI TI ON NO. 3369 OF 2001

1. The Executive Engi neer
Nashi k Irrigation Division
Nashi k

2. The Deputy Engi neer
Irrigation Sub-Division
Mal egaon, Dist.: Nasik ... Petitioners

V/s.
Shri Chhagan Sudam Bor ase

R/ 0. Vaj i rkhede
Tal . : Mal egaon,

Dist.: Nasik ... Respondent
M.V. Sonpal, AGP, for the Petitioners
M.C T. Chandratre for Respondent in WP. No.3349/2001

alw
VWRI T PETI TI ON NO. 3354 OF 2001

The Executive Engi neer

Enpl oynent Guar ant ee Schene

Publ i c Wbrks Depart nment

Near Sat Rasta Petrol Punp

Sol apur ... Petitioner



V/s.

Shri Pandit Marutirao Sal unkhe
r/o. Kodar, Post.:Jinti
Tal .: Karmala Dist.: Sol apur ... Respondent

M.V.A Sonpal, AGP, for Petitioner
None for Respondent

alw
VWRI T PETI TI ON NO. 3367 OF 2001

The Executive Engi neer

Enpl oynment Guar ant ee Schene

Publ i c Wbrks Depart nment

Near Sat Rasta Petrol Punp

Sol apur ... Petitioner

V/s.

Shri Bal want Mahadev Rupnawar
r/o. At & Post Lonand

Tal .: Ml shiras, Dist.: Solapur ... Respondent
M.V.A Sonpal, AGP, for Petitioner
M.G S. Godbole with M. N Mil ey for Respondent

alw
VWRI T PETI TI ON NO. 3371 OF 2001

The Executive Engi neer

Enpl oynment Guar ant ee Schene

Publ i c Wbrks Depart nment

Near Sat Rasta Petrol Punp

Sol apur ... Petitioner

V/s.

Shri Bal i ram Bhoj a Kengar
r/o. Karfar, Tal. Sangol a

Di st.: Sol apur ... Respondent
M.V.A Sonpal, AGP, for Petitioner
M.G S. Godbole with M. N Mil ey for Respondent



alw
VRI T PETI TI ON NO. 5332 OF 2001

The Deputy Engi neer

Zilla Parishad

Construction Sub-Division

Barshi, Dist.: Sol apur ... Petitioner

V/s.

Shri Vi shwanath Hari Jadhavar
r/o. Wal vad, Post - Chare
Tal .: Barshi Dist.: Solapur ... Respondent

M.Ntin Jandar for Petitioner
M.GS. Godbole with M. N Mil ey for Respondent

AND
VWRI T PETI TI ON NO. 5341 OF 2001

The Deputy ENngi neer

Zilla Parishad

Construction Sub-Division

Barshi, Dist.: Sol apur ... Petitioner

V/s.
Shri Jagdi shkumar Vitthal Bhal erao

r/o. Walvad, Post - Chare
Tal .: Barshi Dist.: Solapur ... Respondent

M.Ntin Jandar for Petitioner
M .S.Dhepale i/b RV. Mre for Respondent

CORAM SMT. Nl SH TA MHATRE, J.

RESERVED ON: JULY 19, 2005
PRONOUNCED ON: SEPTEMBER 12, 2005
P.C.:

Wit Petition Nos.3349 of 2001 and 3369 of 2001



i mpugn the orders of the Labour Court and the order of
the Industrial Court in revision. The conplaints were
filed under Item1 of Schedule IV of the WMharashtra
Recognition of Trade Unions and Prevention of Unfair
Labour Practices Act, 1971 by the concerned worknen
who are respondents in all these petitions challenging
their termnation from service The conplaints were
allowed by the Labour Court and the Petitioners were
directed to reinstate the worknen in service wth
continuity of service and full backwages fromthe date
of termnation wthin one month fromthe date of the
or der. The Industrial Court in revision has confirnmed
the judgnent of the Labour Court, however, w thout
backwages. The Industrial Court has proceeded to direct
the Petitioners to consider the nanmes of the worknmen for
absorption of their services in the schene approved by

the Apex Court within two nonths fromdate of the order.

2. In Wit Petition Nos.5341 of 2001, 5332 of 2001,
3371 of 2001, 3367 of 2001 and 3354 of 2001, the worknen
have obtained references for adjudication of their
di sputes regarding the illegal termnation of their
servi ces. The Labour Court in all these references has
set aside the order of term nation of service and has
granted reinstatenment with continuity of service. Sone

of the Respondents have been awarded backwages while



ot hers have been deni ed the sane.

3. All these petitions are being heard together
since the questions involved are the sanme, i.e., (i)
whet her the enpl oyees working as muster assistants are
working in an industry as defined under section 2(j) of
the Industrial Disputes Act? (ii) Wether these persons
who were enployed to oversee the work of unskilled
wor knen, enpl oyed through the Enploynment Guarantee
Schenme (for short, hereinafter referred to as ‘EGS ) on
vari ous wor ks i ke irrigation, road construction,
bui l di ng of canals, etc. are worknen within the neaning

of section 2(s) of the ID Act.

4. It is the contention of the Petitioners in al

these cases that the enpl oyees were enpl oyed on the EGS
which 1is a schene conducted as a sovereign function of
the State of Maharashtra. The Petitioners, therefore,
contend that it could not be said that the nuster
assistants were enployed in an industry as defined under
section 2()) of the | ndustri al Di sputes Act .
Consequently, they were not worknen as defined under
section 2(s) of the ID Act, nor were they entitled to
rai se an industrial dispute or to file a conplaint under

the MRTU & PULP Act.



5. It is submtted on behalf of the Petitioners in
these petitions by the |earned Assistant Governnent
Pl eader that in view of the judgnent of a | earned Single
Judge of this Court in Wit Petition No.703 of 1997
dated on 15.10.1999, the issue is no longer res integra.
It has been concluded in that judgnent that the nuster
assistants are not worknmen within the definition of
section 2(s) of the Industrial Di sputes Act (for short,
‘“hereinafter referred to as ‘I.D. Act’) nor are they
enployed in any industry as defined in section 2(j) of
the D Act. According to the | earned AGP, projects |ike
road building, irrigation, etc. are sovereign functions
of the State and, therefore, it cannot be said that the
nmust er assistants were working in an i ndustry.
Furthernore, according to the learned AGP, the EGS is a
scheme for creating work for the unenployed, unskilled
wor ker s. It is a sovereign function of the State to
provide jobs to all in accordance with the Directive
Principl es of State Policy as envisaged by t he
provisions of Article 39 of the Constitution of |ndia.
A person enployed through that scheme or for the
effective working of the schenme is not a workman submts
the learned AGP, in view of the judgnment of a |earned
single Judge of this Court (Patil, J.) in Wit Petition
No. 703 of 1997. He has relied on the judgnments of the

Apex Court in Del hi Devel opnent Horticulture Enployees



Union v/s. Delhi Admnistration, AIR 1992 SC 789 and in
G vil Appeal No. 15339 of 1996 (State of Maharashtra v/s.
Subhash Narayan Ahirrao) where the Apex Court has set
aside the judgnent of a learned Single Judge of this
Court in Subhash Narayan Ahirrao v/s. Dy. Engi neer,
PW Sub-Division, Dhule & Anr., reported in 1991 LAB.
I.C 1688. The |earned AGP has also relied on the
judgnment of the Suprene Court in the case of Executive
Engi neer, State of Karnataka v/is. K  Somasetty, AR
1997 SCW 2627 and Des Raj v/s. State of Punjab, AR
1988 SC 1182 and State of Gujarat v/s. Pr at anmsi ngh
Narsinh Parmar, (2001) 9 SCC 713 and the judgnent of
anot her | earned Single Judge of this Court which foll ows
the judgnment of Patil, J. in Chief Executive Oficer,
Zilla Parishad, Ahnmednagar V/s. Daul at  Nar si nghrao
Deshrmukh & Anr., 2001 (2) MH. L.J. 543,

6. The subm ssions of the |learned AGP have been
adopted by M.Jandar, |earned Counsel appearing in Wit
Petition Nos.5332 of 2001 and 5341 of 2001 for
Petitioners. He adds further that the judgnent of the
Bench of 5 Judges of the Suprenme Court in the case of
State of Uttar Pradesh v/s. Jai Bir Singh, (2005) 5 SCC
1, referring the issue as to what is an industry to a
| arger bench for reconsideration of the judgnment in the

case of Bangal ore Water Supply & Sewerage Board v/s. A



Raj appa, (1978) 2 SCC 213, supports the reasoning
adopted by Patil, J. in WP. No.703 of 1997.

7. On the other hand, M. Godbole, |earned Counsel
appearing for the Respondents, submts that the judgnment
of Patil, J. in WP. No.703 of 1997 is per incuriamin
view of the fact that the | earned Single Judge has not
considered several judgnents of the Suprene Court
including Chief Conservator of Forests & Anr. V/s.
Jagannath Kondhare & O's., (1996) 2 SCC 293 and
Managenent of Dandakar anya Proj ect Koreput v/ s.
Worknmen, AIR 1997 SC 852, All India Radio v/s. Santosh
Kumar, AIR 1998 SC 941 and Agricul tural Produce Market
Commtte, v/s. Ashok Harkuni, AIR 2000 SC 3116 besi des
the judgnent of a learned Single Judge of this Court
(Srikrishna, J., as he then was) in the case of MD.
Khairnar v/s. v/s. State of Maharashtra & O's., 1995
Il CLR 649 besides relying on the judgnment in Bangal ore
Wat er Supply (supra).

8. M. Chandratre, while adopting the subm ssions
canvassed by M. Godbol e, points out the decision of the
| earned Single Judge at the Nagpur bench of this Court
in Wit Petition No.2631 of 1999 delivered on 10. 2. 2001.
The | earned Judge has dism ssed the wit petition filed

against the nuster assistants by relying on Jagannath



Kondhare’s case (supra).

9. A perusal of the judgnent of Patil, J. in WP.
No. 703 of 1997 indicates that the |earned Judge has
referred to the judgnent of this Court in the case of
Subhash Narain Ahir Rao (supra) and MD. Khai r nar
(supra). He has distinguished these judgnments observing

t hus:

9. .... However, it is material to note that
in the said case, there was no material to note
that in the said case, there was no dispute of
the fact that the petitioner was not doing any
manual work and that, he was neither paid daily
wages or weekly wages as was the case with the
wor kers under E.G S. but, was paid nonthly
sal ary and was perform ng supervisory functions.
These factors, according to the |earned Judge,
cunmul atively lead to the irresistible conclusion
that the petitioner was not part of the E G S.
as sought to be contended. Simlarly, it is
material to note that in MD. Khairnar’s case,
the petitioners were not enployed under the
schene framed under ME G Act. They were
al ready enployed as Muster Assistants to do the
clerical work in the Forest Departnent. This is
however, not so with regard to the cases before

ne. Al'l the concerned respondents, canme to be
enpl oyed under the E.GS. prepared under the
ME. G Act . Therefore, they were very nuch
part of the E GS. If this distinguishing

factor is taken into consideration, then it
woul d be clear that both these decisions would
not be applicable to the present case.

The |earned Judge has relied on the judgnment in Delhi

Devel opnent Horticulture Enployees Union (supra) and

H K. Makwana v/s. State of Gujarat & Os., 1994 Il CLR
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766. He has further observed that the EGS framed under
t he Maharashtra Enpl oyees Guarantee Act, 1977 has as its
very object and purpose of providing work to the
unskilled and manual workers in the rural area at al

tinmes. The |earned Judge has then observed in

par agr aphs 13 and 16 thus:

13. Under the Constitution of India, right to
work is not a fundanmental right but under Part
IV the sane is included in one of the directive
principles of State Policy. Article 41 states
inter alia, that the State shall, wthin the
limts of economc capacity and devel opnent,
make effective provisions for securing the right
to work in cases of unenploynent. This right
has received statutory recognition with certain
[imtations and conditions under the ME. G Act
when Section 3 declares that every adult person
in the State shall have right to work, that is,
right to get enploynment for doing unskilled
manual work and to receive wages therefor. The
provi sion of enploynent guaranteed to unskilled
manual workers in the rural area is nmade by the
State in exercise of its sovereign power or
function and it cannot be said that the State
has enbarked wupon a commercial or industrial
activity. Having regard to the ‘dom nant nature
test’ as laid down in clause |IV(b) in Bangal ore
Wat er Supply case (supra), the E.g.S. cannot be
regarded as industry wthin the meaning of
Section 2(j) of the I.D. Act.

16. Considering the above nentioned position, |
am inclined to take a view that the Mister
Assistants who are enployed under the E. G S
framed under the ME. G Act cannot be regarded
as "workmen" within the scope of the definition
of the said termas given in section 2(s) of the
. D. Act as the work which is provided to them

does not fulfill the requirenents of the term
"industry" as defined by section 2(j) of the
. D. Act . Consequently, there cannot be a

rel ati onship of enployer and enpl oyees between
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the Chief Executive Oficer of the Zilla
Pari shad and the Muster Assistants. Therefore,
a dispute between themin connection with the
enpl oynment  woul d not be an "industrial dispute”
within the nmeaning of section 2(k) of the 1I.D
Act . It must, therefore, be held that the
Deputy Comm ssioner of Labour to the Labour
Court under the I.d. Act were not conpetent,
will have to be upheld. Eventually, the awards
passed by the Labour Courts quashing the orders
of term nation of t he concer ned Must er
Assistants as well as the Ilabourer in Wit
Petition No. 703/ 97 and di recting their
r ei nst at enent with back wages, cannot be
sust ai ned.

10. However, unfortunately, the judgnent of the
Chi ef Conservator of Forests v/s Jagannath Kondhare &
Os. (supra), Managenent of Dandakaranya Pr oj ect
Koreput v/s. W rkmen (supra) and Agricultural Produce
Mar ket Committee (supra) have not been brought to the
notice of the |earned Judge. |In Kondhare s case, the
Apex Court was dealing with the question whether the
forest departnment of the State Governnent is an industry
within the neaning of section 2(j) of the 1I.D. Act
Relying on the judgnent in Bangalore Wter Supply
(supra) and N. Nagendra Rao & Co. v/s. State of Andhra
Pradesh, the Apex Court has observed thus:
12. W may not go by the labels. Let us reach
the hub. And the sane is that the dichotony of
sovereign and non-sovereign functions does not
really exist - it would all depend on the nature

of the power and manner of its exercise, as
observed in para 23 of Nagendra Rao case. As
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per the decision in this case, one of the tests
to determ ne whether the executive function is
sovereign in nature is to find out whether the
State is answerable for such action in courts of
law. It was stated by Sahai, J. that acts |ike
defence of country, raising arned forces and
mai ntaining it, naking peace or war, foreign
affairs, power to acquire and retain territory,
are functions which are indicative of externa
sovereignity and are political in nature. They
are, therefore, not anenable to the jurisdiction
of ordinary civil court inasmuch as the State is
imune from being sued in such matters. but
then, according to this decision, the inmunity
ends there. It was then observed that in a
wel fare State, functions of the State are not
only t he def ence of t he country or
adm ni stration of justice or maintaining |aw and
order but extends to regulating and controlling
the activities of people in al nost every sphere,

educati onal , conmer ci al , soci al , economi c,
political and even marital. Because of this the
demar cati ng line bet ween soverei gn and

non- soverei gn powers has | argely di sappeared.

13. The aforesaid shows that if we were to
extend the concept of sovereign function to
include all welfare activities as contended on
behal f of the appellants, the ratio in Bangal ore
Wat er Supply case would get eroded, and
substantial ly. We woul d denmur to do so on the
face of what was stated in the aforesaid case
accordi ng to which except t he strictly
under st ood soverei gn function, wel fare
activities of the State would cone within the
wi der circle of sovereign function, thereby may
be an inner circle enconpassing sone units which
coul d be considered as industry if substantially
sever abl e.

14. This is not all, as Shri Dholakia has
submtted that the Panchgaon Parwati Schene (and
for that mtter the social forestry wor k
undertaken in Ahnednagar District, in appeals
relating to which Shri Bhandare has addressed
us) being neant for preservation of forests and
environment has to be regarded in any case, as
part of inalienable function inasnmuch as the
type of work which was undertaken under that
scheme could not have been done by a private
i ndi vidual or entity.
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15. A perusal of the affidavit filed by the
Chi ef Conservator of Forests on 5-12-1992,
pursuant to our order of 6-11-1992, shows that
the Pachgaon Parwati Schenme was franed as per
the Governnment Resolution based on the policy
decision taken in April 1976. The Schenme was to
be initially for a period of 5 years and an area
of about 245 hectares situated on a hill plateau
on the southern outskirts and within easy access
of Pune Gty was selected for creation of a park
under bi oaesthetic devel opnent for the benefit

of the urban population. It is further stated
that the schene was "primarily intended to
ful fil bi oaest heti c, recreational and

educational aspirations of the people which wll
have inestimble indirect benefit of producing
enl i ghtened generation of conservationists of
nature inclusive of forests and wild life for
the future". (p.137) The affidavit goes on to
state (at p.138) that the Pune Forest Division
is also doing afforestation for soil/noisture
conservation wunder various State-|level schenes
as well as Enploynment Guarantee Schenes all of
which are for a period of 5 years.

16. The aforesaid being crux of the scheme to
i npl enment  which sone of the respondents were
enpl oyed, we are of the view that the sane
cannot be regarded as a part of inalienable or
i nescapabl e function of the State for the reason
that the schenme was intended even to fulfil the
recreational and educational aspirations of the
peopl e. W are in no doubt that such a work
could well be undertaken by an agency which is
not required to be even an instrunentality of
the State.

17. This being the position, we hold that the
af oresai d schenme undertaken by the For est
Department cannot be regarded as a part of the
sovereign function of the State, and so, it was
open to the respondents to invoke the provisions
of the State Act. W would say the sane qua the
social foresting work undertaken in Ahnednagar
District. There was, therefore, no threshold
bar in knocking the door of the Industrial
Courts by the respondents nmaking a grievance
about adoption of unfair |abour practice by the
appel | ant s.
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11. In the case of Managenent of Dandakaranya
Project, Koreput (supra), (which judgnment was also not
noticed by Patil, J.) the Apex Court considered whet her
t he Dandakaranya project undertaken by the Governnent of
India to rehabilitate refugees from Pakistan was an
i ndustry. The facts involved in that case were simlar
to the facts in the present case. The Managenent took a
stand before the Tribunal that the Reference was not
conpetent because the Dandakaranya project was not an
i ndustry. The Apex Court observed that the dom nant
nature of the activities of the project and the nature
of the duties discharged by the workmen in t he
Dandakar anya project established that it was an industry
within the neaning of section 2(j) of the 1.D. Act .
The Apex Court, however, set aside the award in so far
as it directed regularisation and instead directed
paynent of closure conpensation under section 25FFF of
the Industrial Disputes Act. The Apex Court in the case
of Al India Radio (supra) has held that both the Al

India Radio and Doordarshan are industries as defined
under section 2(j) of the I.D. Act because although
they were State owned broadcasting and telecasting
establishments, they <carried on activities which were

not purely sovereign functions.
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15 :

In the case of Agricultural Produce Market

Comm ttee (supra), the Apex Court while considering what

is a sovereign function, has after relying on the

judgnments in Bangal ore Water Supply (supra) and in Chief

Conservator of Forests v/s Jagannath Kondhare & Os.

(supra),

observed t hus:

22. In other words, it all depends on the
nature of power and the manner of its exercise,
VWhat is approved to be "Sovereign" is defence of
the country, raising arned forces, meking peace
or war, foreign affairs, power to acquire and
retain territory. These are not anenable to the
jurisdiction of ordinary civil Courts. The
other functions of the State including welfare
activity of State could not be construed as

"sovereign" exercise of power. Hence, every
governnmental function need not be "sovereign".
State activities are multifarious. From the
pri mal soverei gn power, whi ch excl usively

i nalienably could be exercised by the Sovereign
al one, which is not subject to challenge in any
civil Court to all the welfare activities, which
woul d be undertaken by any private person. So
nmerely one is enployee of statutory bodies would
not take it outside the Central Act. |If that be
then Section 2(a) of the Central Act read with
Schedule | gives large nunber of statutory
bodi es shoul d have been excluded, which is not.
Even if a statute confers on any statutory body,
any function which could be construed to be
"sovereign" in nature would not nean every ot her
functions wunder the same statute to be also
sovereign. The Court should exam ne the statute
to severe one fromthe other by conprehensively
exam ning various provisions of that statute.
In interpreting any statute to find it is
"industry" or not we have to find its pith and
subst ance. The Central Act is enacted to
mai ntai n  harnony between enpl oyer and enpl oyee
whi ch brings peace and amity in its functioning.
This peace and amty should be the objective in
the functioning of all enterprises. Thisis to
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the benefit of both, enployer and enployee.
M suse of rights and obligations by either or
stretching it beyond pernmissible limts have to
be dealt wth within the franework of the |aw
but endeavor should not be in all circunstances
to exclude any enterprise fromits anbit. That
is why Courts have been defining "industry" in
the w dest permssible limts and "sovereign"
functioning withinits limted orbit.

The Apex Court then considered the statenent of objects
and reasons of the Agricultural Produce Market Conmittee

Act and the schene of the Act and has hel d thus:

27. C. After scanning the whole Act and
perusing the preanble and Statenent of (bjects
and Reasons of the Act, it reveals that this Act
deal s W th vari ous facets of regul ating
activities wthin the market area with respect
to the trading in agricultural produce. It
i ncludes establishment of various conmttees
i ncluding charging of fees for service rendered
to the traders of agricultural producers. Any
enactnent, schene or project which sponsors
helps in the trading activity is one of the
State’s essential functions towards welfare
activities for the benefit of its subject. Such
activities can be undertaken even by any
non- governmental organi sation or a private
person, corporate or conmpany. In fact, prior to
the abolition of Zami ndari, the Hats and Bazars
(Markets) held on Zam ndar’s (Landowner) | and,
the Zam ndar wused to charge fees for holding
such market, by providing land and facilities to
the participants of such nmarket By this it
hel ped producers, sellers and public at |large
through such trading. This is simlar, in a
nature and formto what is being done now under
the State Act through statutory functionaries.
Thus none of these functions could be construed
to be sovereign in nature or inalienable in
character.

28. It is true various functionaries under this
Act are creature of statute. But creation as
such, by itself, cannot confer it the status of
perform ng inalienable functions of the State.
The main controlling functions and power is
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conferred on t he mar ket committee whose
constitution itself reveals, except on e or two
rests are all are elected nenbers representing

some on other class fromthe public. In fact,
all governnmental functions cannot be construed
ei t her primary or i nal i enabl e soverei gn
function. Hence, even if sone forte

functionaries under the State Act could be said
to be performng sovereign functions of the
State Governnent that by itself would not rmake
t he dom nant object to be sovereign in nature of
take the aforesaid Act out of the purview of the
Central Act.

29. Thus merely an enterprise being statutory
corporation, creature under a statute, would not
take it outside the anbit of "industry" as

defined wunder the Central Act. W do no find
the present case falling under any exception
laid down in the Bangal ore Sewerage Board case
(AIR 1978 SC 548: 1978 Lab IC 467) (supra).
The mere fact that sonme enployees of the
appel l ant are Governnent servants woul d nmake no
difference as the true test to find has to be
gathered from the dom nant object for which
functionaries are working. It cannot be doubted
that the appellant is an undertaki ng perfornmance
its duties in a systematic and organi sed nmanner,
regul ating t he mar ket i ng and trading of
agricultural produce, rendering services to the
comunity. In the present case, as we have
recorded earlier, we are concerned only wth
t hose enpl oyees who are not Governnent servants.
Testing the domnant object as laid down in
Bangal ore Sewerage Board case (supra), we reach
to inescapable conclusion that none of the
activities of the Agriculture Produce Market
Commttee could be construed to be sovereign in
nat ur e. Hence, we have no hesitation to hold
t hat this corporation falls Wi t hin t he
definition of "industry” under Section 2(j) of
the Central Act.

33. So, sovereign function in the new sense nmay
have very wde ramfication but essentially
sovereign functions are primary inalienable
functions which only State could exercise.
Thus, various functions of the State, nay be
ram fications of ’'sovereignty’ but they al

cannot be construed as primry i nal i enabl e
functi ons. Broadly it is taxation, emnent
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domain and police power which covers its field.

|t may cover its legislative functi ons,
adm ni stration of I aw, em nent domai n,
mai ntai nance of |aw and order, internal and
external security, grant of pardon. So, the

di chotony between sovereign and non-sovereign
function could be found by finding which of the
functions of the State could be undertaken by
any private person or body. The one which could
be wundertaken cannot be sovereign function. In
a given case even in subject on which the State
has the nonopoly may al so be non-sovereign in
nat ur e. Mere dealing in subject of nonopoly of
the State would not make any such enterprise
sovereign in nature. Absence of profit making
or nmere quid pro wuld also not nake such
enterprise to be outside the anbit of "industry”
as also in State of Bonbay case (AIR 1960 SC
610) (supra).

13. Al these judgnents cited on behalf of the

Respondents have not been noticed by Patil, J. in his

judgrment in Wit Petition No.703 of 1997.

14. A learned Single Judge of this Court (Rebello,
J.) in Executive Engineer, Yavatmal Medium Project

Division & Anr. v/s. Anant s/o. Yadao Miurate & Anr.,

1998 Il LLJ 91 considered whether the projects of the
irrigation departnent fell wthin the definition of
i ndustry. Several judgnments were cited before the

| earned Single Judge including Bangal ore Water Supply
(supra), Des Raj (supra) and K. Somasetty (supra). The
| earned Judge has found that there is a conflict between
the judgnents in the case of Des Raj (supra) and

K. Somasetty (supra) and has concluded in para 13 of the
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judgnment that the projects of irrigation departnent or
work connected wth that of the State of Mharashtra
would fall within the definition of "industry" for the

pur poses of section 2(j) of the ID Act.

15. The judgnment in Ahir Rao (supra) has been set
aside by the Suprene Court because of the Governnment’s
decision to inplenment the scheme for absorption of
muster assistants. The judgnent in Khairnar’s case
(supra) of the |learned Single Judge of this Court still
holds the field. It has been observed in that judgnent
in Khairnar’s case (supra) while agreeing with the view
of Saldanha, J. in Ahir Rao (supra), by Srikrishna, J.

t hus:

6. It is unfortunate that the attention of
the Industrial Court was not drawn to a judgnment
of a learned single Judge (Sal danha,J.) of this
Court in SO N. Ahirrao v. Dy. Engineer, P.WD
Dhule, 1991 Lab.1.C. 1688. |If the attention of
the Industrial Court had been drawmn to the
j udgnent , the Industrial Court would have
noti ced that this j udgnment overrul es al

contentions which found favour with the | earned
Judge of the Industrial Court. S.N. Ahirrao’s
case (supra) was al so a case arising under the
Maharashtra Enploynment CGuarantee  Act. The
petitioner therein was enployed as a Muster
Assi st ant by the Deputy Engi neer, P.WD.

Sub- Di vi si on, Dhul e, for doi ng wor k in
connection wth the inspection of nuster rolls
of persons enpl oyed under the Enpl oynent
Guarantee Schene. After having worked for about
5 wyears, his services were termnated without
conplying with the provisions of Section 25-F of
t he | ndustri al Di sputes Act, 1947. The
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Petitioner filed a Conplaint under the identical
provi sions of the Act and sought relief fromthe
Labour Court at Nasik. The Labour Court held
that the term nation of his service was contrary
to Section 25-F of the Industrial Disputes Act,
1947, and directed rei nst at enent wi t hout
backwages. A Revision Application filed at the
instance of the Respondents in the said Wit
Petition, succeeded before the Industrial Court
which also took the viewthat by virtue of
Section 16 of the Maharashtra Enpl oynment
Guarantee Act, Provisions of the said Act would
have ef f ect not wi t hst andi ng anyt hi ng
inconsistent therewith in any other |aw for the
time being in force or in any instrunent having
effect by virtue of such law. The Industri al
Court in that case was persuaded to hold that
the provisions of the Maharasthra Enploynment
Guarantee Act prevail ed over the provisions of
the Maharashtra Recognition of Trade Uni ons and
Prevention of Unfair Labour Practices Act, 1971
and consequently the Conplaint was |iable to be
di sm ssed. The judgnment in S.N. Ahirrao’ s case
(supra) has clearly overruled the contention
based on the provisions of the Mharashtra
Enpl oyment Guarantee Act. As pointed out by the
| earned Judge (Sal danha, J.) the provisions of
the Maharashtra Enpl oynent Guarantee Act would
apply only to adult persons residing in rural
areas who are willing to do wunskilled manua
wor K. As far as clerical enployees |ike Mister
Assi stants are concerned, the Learned Judge held
that the Enploynent Cuarantee Schenme does not
apply to him nor was he covered by t he
provi si ons of the Mahar ashtra Enpl oynent
Guarantee Act. The |earned Judge al so held that
the State, which nmust act as a nodel enpl oyer,
cannot be heard to contend that if it has to
conform with the law of the land, then it wll
close down the scheme and that the State nust
set an exanple by conformng to the |aw which is
expects other citizens to abi de by. The
| ndustri al Court’s or der is, t her ef or e,
erroneous and liable to be interferred wth.

Thus, there is a clear conflict between the judgnents of

Patil, J. in the case of WP. No.703 of 1997, who has
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not noticed several judgnments of the Suprene Court as
detail ed above, and of Srikrishna, J. in the case of
Khai rnar (supra). In my view, it would therefore be
appropriate that a larger bench of this Court decides

the follow ng:

(1) Whet her t he enpl oyees wor ki ng as nmust er
assistants are working in an industry as defined under

section 2(j) of the Industrial D sputes Act?

(i) Whet her these persons who were enployed to
oversee the work of unskilled workmnmen, enployed through
the Enploynent Guarantee Schenme on various works |ike
irrigation, road construction, building of canals, etc.
are workmen within the neaning of section 2(s) of the ID

Act ?

16. The papers my be placed before the |earned

Chi ef Justice for necessary orders.



