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P. C

1 I have heard the | earned counsel for the parties.
By this wit petition under Article 227 of Constitution
of India, the original plaintiff has taken an exception
to the decree passed by the Appellate Court by which the

suit for weviction filed by the petitioner has been

di sm ssed.
2 Wth a view to appreciate the submssions, a
reference to the facts in brief will be necessary. The

suit is filed on the ground of arrears of rent, bona fide

requi renent and acquisition of suitable residence.
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Notice of demand of arrears of rent was issued by the
petitioner-plaintiff on 19th May 1982. Notice was served
to the respondent-defendant on 21st May 1982, Arrears
demanded were from Novenber 1981 to April 1982. As
conpliance was not nmde by tendering the amount within
the stipulated tine, a suit for possession was filed by
the petitioner. It mnust be stated here that an
application for fixation of standard rent was filed by
the respondent on 15th June 1982. In the said standard
rent application, on 15" June, 1982, the respondent
deposited a sum of Rs.400/- which represented the entire

arrears of rent due.

3 The trial Court canme to the conclusion that there
was no regular deposit of rent as per the direction of
the Court issued in standard rent application.
Therefore, the trial Court did not grant relief against
forfeiture under clause (b) of sub-section 3 of section
12 of the said Act. The trial Court decreed the suit on
the said ground. As far as the grounds of bona fide need
and acquisition of suitable residence are concerned, the
trial Court held against the petitioner. The findings on
the said two grounds were confirned in appeal. However,
the Appellate Court interfered by setting aside the
decree passed on the ground of arrears of rent. The
finding of the Appellate Court is that in the standard
rent application filed by the respondent, entire anount
of arrears demanded by the petitioner was deposited on
15th June 1982. The Appellate Court observed as the said
deposit was made within one nonth fromthe date on which
the notice of demand was served, in view of the decision
of this Court in case of Narhar Vani Vs. Narnmadabai
(1984 Wnh.L.J. 313), there was no cause of action for
filing the suit. This view was taken in |ight of decision

of this Court in the case of Pannalal Khivraj Dugad Vs.
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Janardan Gopal (1987 Bonbay Rent cases 34).

4 The learned counsel for the petitioner has nade
subm ssions on the ground of arrears of rent and bona
fide requirenent. At this stage, it is not necessary to
reproduce the subm ssions in support of the ground of
bona fide requirenent. The subm ssion of the |earned
counsel for the petitioner is that there is no dispute
that the rent is payable by nonth and there is no dispute
that on the date on which notice of demand was issued,
the respondent was in arrears of rent for a period of
nore than six nonths. He invited ny attention to the
explanation -1 and explanation-Il1 to section 12 of the
Bonbay Rent s, Hot el and Lodgi ng House Rat es
(Control)Act, 1947 (hereinafter referred to as the said
Act). He submitted that in the light of explanation I,
read with explanation-11, the tenant will be entitled to
relief against forfeiture under clause (b) of sub section
3 of section 12 only if he conplies with the order
passed under section 11 (3) of the said Act by regularly
depositing either the rent or interimstandard rent. He
submtted that if there is no regular deposit of the
anount, the tenant will not be protected under clause (b)
of sub section 3 of section 12 of the said Act. He
submtted that the anount deposited in standard rent
application cannot be said to be the anount validly
tendered in response to notice of denand. He submitted
that the very fact that the respondent-tenant filed an
application for fixation of standard rent shows that he
was disputing the rent demanded by the petitioner. He,
therefore, submtted in view of <clear finding of the
trial Court that there was no regular deposit, decree
under section 12(3) (b) of the said Act ought to have

been confirned.
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5 The |earned counsel for the respondent relied upon
the decision of this Court in case of Pannalal Khivraj
Dugad (supra). He pointed out that this Court has held
that if entire anobunt demanded by the denmand notice is
deposited in the standard rent application within one
nmonth from the date on which service of notice of demand
Is effected, the sane shall be treated as conpliance with
the notice and therefore, the suit filled thereafter wll
be w thout any cause of action.

6 As far as the first subm ssion is concerned, it wll
be necessary to consider the view taken by this Court in
case of Pannal al Khivraj Dugad (supra). In the said case,
noti ce of demand was served on 12t" January 1979. On 18th
January 1979, tenant filed an application for fixation of
standard rent. On 34 February 1979, the entire anount
demanded under the demand notice was deposited by the
tenant in the pending standard rent application. The
view taken by this Court is that deposit of the said
anount in the standard rent application by the tenant
will be treated as conpliance as contenpl ated by clause
(a) of sub section 3 of section 12 and therefore, such
deposi t will constitute the conpliance with the demand
notice. This Court relied upon the decision of Division
Bench in case of Narhar Vani (supra) and canme to the
conclusion that there is no cause of action for filing a

suit.

7 Section 12 of the said Act prior to its anmendnent
1987 reads thus :

12(1) landlord shall not be entitled to the recovery
of any premses so long as the tenant pays, or is
ready and willing to pay, the anobunt of the standard

rent and permtted increases, if any and observes and
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perforns the other conditions of the tenancy, in so
far as they are consistent with the provisions of this
Act .
(2) No suit for recovery of possession shall be
instituted by a landlord against tenant on the ground
of non-paynent of the standard rent or permtted
I ncreases due, until the expiration of one nonth next
after notice in witing of the demand of the standard
rent or permtted increases has been served upon the
tenant in the nanner provided in section 106 of the
Transfer of Property Act, 1882.
(3)(a) Where the rent is payable by the nonth and
there is no dispute regarding the anount of standard
rent or permtted increases, if such rent increases
are in arrears for a period of six nonths or nore and
the tenant neglects to nmake paynent thereof until the
expiration of the period of one nonth after notice
referred to in sub-section (2), the [Court shall pass
a decree] for eviction in any such suit for recovery
of possessi on.
(b) I'n any other case no decree for eviction shall be
passed in any such suit if, on the first day of
hearing of the suit or on or before such other date
as the Court may fix, the tenant pays or tenders in
Court the standard rent and permitted increases then
due, and thereafter continues to pay or tender in
Court regularly such rent and permtted increases
till the suit is finally decided and al so pays costs
of the suit as directed by the Court
(4) Pending the disposal of any such suit, the Court
may out of any anount paid or tendered by the tenant
pay to the l|andlord such anobunt towards paynment of
rent or permtted increases due to him as the Court
thinks fit].
Expl anation(l)- In any case where there is dispute as
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to the anobunt of standard rent or permtted increases
recoverabl e under this Act the tenant shall be deened
to be ready and wlling to pay such amunt if,
before the expiry of the period of one nonth after
notice referred to in sub-section (2), he nmakes an
application to the Court under sub-section (3) of
section 11 and thereafter pays or tenders the anount
of rent or permtted increases specified in the order
made by the Court.
Expl anation I1- For the purposes of sub-section (2),
reference to standard rent and permtted increase
shall include reference to interim standard rent
and interim permtted increase specified under sub-
section (3) or (4) of section 11]
Expl anation I1l1- For the purposes of this section,
where a tenant has deducted any anount from the rent
due to the landlord under section 173C of the Bonbay
Muni ci pal Corporation Act for recovery of any water
tax or charges paid by him to the Conmm ssioner, the
tenant shall be deened to have paid the rent to the
extent of deductions so made by hin.

Clause (a) of sub-section 3 of section 12 applies where
the rent is payable by nonth and there is no dispute as
regards the standard rent. Cl ause (b) of sub-section 3
applies when there is a dispute about the standard rent
or where the rent is not payable by nonth. Therefore, in
a case where rent is admttedly payable by nonth but
there is a dispute about the standard rent, clause (a)
will never apply and only question to be considered by
the Court will be whether tenant is entitled to relief
against forfeiture in view of clause (b) of sub-section
3. The law on this aspect is no longer res-integra. The
Apex Court held that only nethod by which the dispute as
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regards standard rent can be raised is by filing an
application for fixing standard rent under section 11 of
t he said Act.

8 In case of Narhar Vani (supra) this Court
considered the <case where there was a conpl ete
conpliance with the notice of demand by validly tendering
the anmount demanded within the tine stipulated by |aw
This was a case where clause (a) of sub section 3 was
applicable and therefore, this Court held that as there
was conpliance wth notice of demand, there is no cause
of action for filing the suit and therefore, the Court
cannot consider the question of passing a decree relying
upon cl ause (b) of sub-section 3. As stated earlier

clause (b) will not apply where clause (a) is applicable.
In a case where rent is payable by nonth and arrears of
rent denmanded by demand notice are of a period of nore
than six nonths, if there is no dispute regarding
standard rent, unless there is a valid tender of entire
arrears within one nmonth from the date of service of
noti ce of demand, the Court has no option but to pass a
decree. Once, the tenant raises a dispute regarding
standard rent by filing an application , clause (a) of
sub-section 3 cannot have any application, t hough the
rent is payable by nonth. |In such a case, only aspect to
be considered is whether a conpliance wth the
requirenents of clause (b) of sub- section 3 has been
made. In view of explanation | read wth 1, if the
tenant fails to deposit the anpbunt of interim standard
rent fixed by the Court in application for standard rent
regul arly and punctually, relief against forfeiture under

cl ause (b) of sub section 13 cannot be granted to tenant.

9 The view taken by this Court in case of Pannal al

Khi vraj Dugad (supra) that the deposit of the anount
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demanded in notice of demand within stipulated tinme in
standard rent application anounts to conpliance wth the
notice of demand, prima facie does not appear to be
correct. In any case it cannot be said that by virtue of
such deposit, there is no cause of action to seek
eviction under 12(3). Notw thstanding such deposit, the
case under section 12(3)(b) will have to be considered.
Therefore, the view taken in said decision needs
reconsi derati on. In nmy view, the issue needs to be
deci ded by a | arger Bench.

10 Foll owi ng issues need to be considered by a |arger

Bench :

i) Whet her the deposit of the anmobunt nade by the tenant
In standard rent application filed under section 11
r/w explanation | to section 12 of the Bonbay Rents,
Hotel and Lodgi ng House Rates (Control) Act, 1947
can be treated as a valid tender of arrears of rent
in conpliance with notice of demand issued under
sub-section 2 of section 12 of the said Act ?

ii)Whether it can be said that in such a case, there
Is no cause of action for filing a suit on the
ground of arrears of rent and that the Court has no
power to pass a decree on account of non-conpliance
with clause (b) of sub-section 3 of section 12 of
the said Act ?

11 In ny view, aforesaid questions <can be nore
advant ageously decided by a |arger Bench. The Registrar
(Judicial-1) will place the papers of this wit petition
before the Hon ble the Chief Justice in accordance wth
clause 7 of Chapter | of the H gh Court Appellate Side

Rul es.
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12 It is made clear that this Court has not consi dered

the nerits of the other grounds urged by the petitioner.

JUDGE



