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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
CIVIL REVISION APPLICATION NO.176 OF 2022

AMBALAL MOTILAL PATEL (since deceased) )

DEEPAK AMBALAL PATEL AND OTHERS )...APPLICANTS
V/s.
SHRINIWAS KESHAV JOSHI AND ANR. )...RESPONDENTS

Mr.Vishal Kanade a/w. Ms.Janhavee Jagani a/w. MrK.M.Savla and
Mr.Manish Jagani i/by MrM.RJagani, Advocate for the Revision

Applicants.
Ms.Sunanda Kumbhat a/w. Mr.Kunal Kumbhat, Advocate for the
Respondents.
CORAM : ABHAY AHUJA, J.
DATE : 2" AUGUST 2023
BC.:

1. This Revision Application has been preferred by the legal heirs of
the original deceased tenant impugning the order dated 14™ February
2022 passed by the Appellate Bench of the Court of Small Causes at

Mumbai in Appeal No.29 of 2018 in R.A.E.Suit N0.411/647 of 2007.
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2. Mr.Kanade, learned Counsel for the Revision Applicants, would
submit that the Revision Application is against two concurrent orders,
of the trial Court as well as the Appellate Court under Section 16(1)(n)
of the Maharashtra Rent Control Act, 1999. Learned Counsel would
submit that the said Section entitles the landlord to file a suit for
eviction if the premises have not been used by the tenant without
reasonable cause for the purpose for which the premises was let for a
continuous period of six months immediately preceding the date of the
suit. Learned Counsel would submit that the suit has been filed on 26™
April 2007 and the compass period viz. the six months period preceding
the date of filing of the suit would be 27™ October 2006 to 24™ April
2007. Learned Counsel would submit that as per settled law, it is for
the tenant to prove that the non-user of the suit premises during the
compass period was with reasonable cause. Learned Counsel submits
that it is an admitted position that during the compass period, the
original tenant had been hospitalized on 17™ December 2006 till 13™
January 2007 as he had suffered a paralytic stroke, and therefore, he
had to be bedridden. Learned Counsel would submit that a perusal of
the impugned order clearly indicates that the Discharge Card of
Hinduja Hospital recording the above hospitalization is not in dispute.
He would submit that clearly, therefore, the original tenant was not
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“not in use” of the suit premises for a continuous period of six months
preceding the date of the suit, and therefore, the two orders passed by

the trial Court and the Appellate Court need to go.

3. On the other hand, Ms.Ms.Sunanda Kumbhat, learned Counsel
for the Respondents-landlord, vehemently opposes the admission of
this Revision Application on the ground that the decree, pursuant to the
two orders, has already been executed and not only that, pursuant to
the execution of the decree, the suit premises has already been gifted
by the landlord to his daughter, who is in possession of the suit
premises. Learned Counsel would submit that, what also needs to be
seen is that, even prior to the period of hospitalization, during the
compass period, the original tenant was not occupying the suit
premises, which has been taken into consideration by both the trial
Court as well as the Appellate Court. Learned Counsel draws the
attention of this Court to paragraph 33 of the order of the Appellate
Court and submits that the original tenant had no intention to occupy
the suit premises for his residence purpose right from the year 2001
and he abandoned the suit premises from the year 2005, and therefore,
the subsequent ailments and medical treatment should not come in the
way of the Respondents getting the eviction decree.
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4. I have heard the learned Counsel at some length. It is not in
dispute that during the compass period of 27" October 2006 to 26"
April 2007, for the period from 17™ December 2006 to 13" January
2007 the original tenant was hospitalized. Section 16(1)(n) of the
Maharashtra Rent Control Act, 1999, clearly requires that the premises
should have not been used without reasonable cause for the purpose

for which it was let, for a continuous period of six months, immediately

preceding the date of the suit. Learned Counsel for the Revision
Applicants has argued that the hospitalization of the original tenant
during this period is a reasonable cause for which the suit premises
could not be occupied. I am, prima facie, of the view that, this could be
a reasonable cause for the original tenant, not to occupy the suit
premises. The matter will require further consideration, and therefore,
the following order :

ORDER

1) Admit.

ii)  Registry is directed to call for Record and Proceedings within a
period of four weeks.

iii)  Let private paper book be filed within a period of four weeks
thereafter, with a copy to the other side.

iv)  List on 4™ October 2023 for final hearing, subject to removal of
all office objections.

(ABHAY AHUJA, J.)
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