
HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
(Special Original Jurisdiction)

THURSDAY, THE TWENTY SIXTH DAY OF MARCH
TWO THOUSAND AND TWENry SIX

n

, THE HONOURABLE SRIJUSTICE P.SAM KOSHY

[ 348e 1

PETITIONERS

E
THE HONOURABLE SRIJUSTICE SUDDALA CHALAPATHI RAO

1. Saniay Aoarwal, S/o.Balkishan Agannral' Age.47 years, 5-9-273' Cl, Mayur
Kushdl Cdmpbx, Abids, Hyderabad - 500 001.

2. Mls. PH Jewels, Presently al.5'9'273, Cl, Mayur Kushal Complex' Abids'- Hvderabad - 5OO OO1. 5o16 Proprietary Firm, Rep. by its Proprietrix, Radhika
Ailanaral, D/o. Ashok Agarwal, Aged about 46 years

D

1 . The Union of lndia, Rep.by its Secretary, Department of Finance' North Block,
New Delhi - 1 10 001 .

2. The Principal Commissioner of Customs, Hyderabad Customs- Commissiirnerate, L.B.Stadium Road, Bash'eerbagh, Hyderabad - 500 004'

3. The Commissioner of Customs, Air Cargo Complex, Hyderabad
108.

Petition under Article 226 of the constitution of lndia praying that in the

circumstances stated in the affidavit filed therewith, the High court may be

pleased to issue a writ of Mandamus or any other appropriate writ, order or
brders, Direction or Directions to the Respondent to pay the 2nd Petitione.r an

interesi at the rate of 15 percentage per annum from the date of deposit till the

date of actual refund of the amount of Rs. 74,74,5331- and Rs' 2,04'9991-

deposited by the 2nd Petitioner through M/s. MMTC Limited by way of TR-6

Challan No.15995 and 15996, dl. 17.O1.2017.

Counsel for the Petitioner : SRI SANJAY AGARWAL (Party in person)

Customs missionerate, Shamshabad, Hyderabad - 500

Counsel forthe Respondent No.l : SRI N.BHUJANGA

Counsel for the
Dy.Solicitor Ge Of lndia

No.2&3:SRl DOllrlNlC FERNAN
The Court made the following:

DES, Sr.SC FOR CBIC
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IN THE HIGH COT'RT FOR THE STATE OI. TELANGAITA AT IIYDERABAI'

TIIE HOII'BLE SRI JUSTICE P.SAM KOSI T

AI{D

THE HOIT'BLE SRI JUSTTCE SUDDALA CHALA.PATHI RAO

W.P.N of2o.255

Sanja._v Agarrval and another
.... Petitioners

and

The Union of India Rep. by its Secretary
and two others.

...Respondent

ORDE.R:lPerthe Hon'blc Sri ..Jtrsf,tce Suddo'La Clrg,lanp,o:thi Ra,ol

1. The present Writ Petition has been frled to issue Writ of

Mandamus or any other aPpropriate writ directing the respondents to

pay the 2nd petitioner interest @ l5o/o p.a., from the date of deposit till

the date of actual refund of the amount of Rs.74,74,533/- and

Rs.2,O4,999/- deposited by the 2"d petitioner t}rough M/s MMTC

Ltd., by way of TR-6 challan Nos. 15995 and 15996, dt.l7.Ol.2Ol7.

2. The brief facts of the case are that the petitioner is engaged in

the business of gold and gold.jewellery agd dealing with export of gold
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ornaments a-nd also sales locally. The petitioner alleged to have

purchased gold bullion on payment of cost of bullion gotd and that

M/s MMTC Ltd., is the nominated author ized agency appointed by the

Reserve Bank of India for importing gold from abroad, duty free, and

to sell the same to local jewellery manufacturers for the purpose of

preparing ornaments and exporting the same.

3. It is also stated that such imported bullion gold, which is duty

free, will be purchased by local ornaments makers by depositing l25o/o

of the duty towards security deposit after paying actual cost of the

bullion gold and it is stated t]lat on the threat of the offrcials of the

DRI that they would seize entire stock of the gold, the oflicials of the

DRI made the 2"a petitioner to sign a letter dt.O6.O 1.2OLT addressed to

MMTC, thereby forcing the 2nd petitioner to pay a.n amount of

Rs.73,52 ,953 /- towards customs duty and interest thereon of

Rs.3,26,547 l- as against the alleged diversion of 25 kgs of gold

sourced from M/s MMTC Ltd. Further, it is stated that a letter

dt.o7.0l.2ol7 was addressed by the petitioner to M/s MMTC Ltd.,

requesting not to deposit any amounts towards alleged customs duty

as the DRI was trying to implicate the 2na petitioner in false cases.
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4. Further, it is contended that the said amount of Rs.74,74,533/-

and Rs.2,04,999/- rvas made on 17.01.2017 by M/s MMTC Ltd., by

way of TR-6 Challan No. 15995 and 15996, dt.l7.Ol.2017,

respectively, ignoring the letter addressed by the 2"d petitioner to M/s

MMTC. It is stated that the same was also admitted by the MMTC in

tl:eir reply submitted to tl e adjudicating authority and thereafter, the

DRI issued show-cause notice, dt.31.10.2017, indicting M/s MMTC

Ltd. in the matter of alleged diversion of 25 kgs of duty free gold

purchased without payment of customs duty for selling the same in

the local market and exporting the jewellery out of the locally

purchased gold. The said amounts deposited by the MMTC was

appropriated by the authorities and challenging the order

dt.L2.O2.2O2O, passed by the 2.d respondent, the petitioner has frled

appeals before the Honble Customs, Excise and Service Tax Appellate

Tribunal (for short the CESTATJ, Hyderabad uide customs appeal

No.3O229 and 3023O of 2O2L and that the said appeals were preferred

by the petitioner, and MMTC was not party to the said appeal and

seeking a direction to the MMTC to join as appellant, a writ petition

was filed urde W.P.No. 15987 of 2023 by the petitioner herein, and ttre

same was dismissed by this Court, against which SLp(C).No.23282 of

2023 was filed, which was disposed of by reserving liberty to the
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petitioner to seek permission to avail of the appellate remedy, before

the competent Court.

5. Thereafter, the 2'd petitioner filed appeal before the GESTAT and

in the said appeal, Miscellaneous Application

No.C/MISC/3O29O|2O2S for impleading M/s MMTC Ltd in the appeat

was filed, but the same was dismissed, and ttre appeal was taken up

and the 2"d respondent after conducting proper enquiry, allowed the

appeal by setting aside the order dt.20.02.2O2O passed by the !,,a

respondent and also ordered refund of the amount deposited. The

relevant portion of the order is extracted hereunder:

"79. At thi.s stage ute need to decid.e about tLe duty and
interest uthich uere paid bg tltE MMrc and which utere
appropriated in the impugned order. Since ue h.aue found
that no dutg needs to be paid and tle impugned. ord.er need.s

to be set aside, th.e dutg ard irrterest need to be refunded.
Althaugh MMrc paid dutg and. interest, pH Jeuets claims
that it lwd bome tle dutg and. interest. If that be so, pH
Jeutels can claim refund of tte duty and. irterest from ttu
department und.er Section 27 of the Act, uthich permits both
persons utn paid duty or interest and tte persons who haue
borne tle dutg or inlerest, to clatm refund. Needless to sag
that the appellants would also be enttiled to tle refund. of
ang pre4eposit made as a conlition for tlese appeaLs".
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6. Drawing a clue frorn the judgment of the learned CESTAT, the

petitioners contend that as the amounts are paid by the petitioners to

the MMTC, they are entifled for refund of the said amounts and that

though speciflc requests have been liled before the respondents-

authorities, the respondents are not paying the said amounts, as such

ttrey are constrained to file the present writ petition before this Court.

7. Heard the 1st petitioner (party-in-person), Sri B.Mukherjee,

learned counsel representing the learned Deputy Solicitor General of

India, Sri Dominic Fernandes, learned Senior Standing Counsel for

CBIC for respondent No2, and perused the material on record.

8. It is contended by the 1st petitioner (party-in-person) that though

the learned CESTAT has passed orders permitting the 2"d petitioner to

claim refund under Section 27 of the Customs Act, 1962, in respect of

the amount deposited by M/s IUMTC Ltd., towards customs dut5r

liability and the interest thereon, the respondents have not taken any

steps for granting the consequential relief to the petitioners.

9. It is further contended that the amounts in question were in fact

paid by the petitioners, though the deposit was made through M/s

MMTC Ltd., and therefore the petitioners are the persons who are

ultimately entitled to receive the refund along with interest. It is
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further contended tl at despite the clear observations made by the

learned CESTAT that either the person who paid the duty or the

person who has borne the incidence of dut5r is entitled to seek refund

under Section 27 of the Customs Act, the respondents have failed to

process and release the amounts due to the petitioners.

10. The lst petitioner would further submit that the amounts were

deposited as early as on L7.OL.2O17, and ever since then the

petitioners have been deprived of the use of their legitimate money. It

is thus contended that the continued retention of the said amounts by

the department is arbitrary and unjustified, particularly in view of the

fact that the impugned demand itself has been set aside by the

learned CESTAT.

11. Further, placing reliance on the judgment of the Hon,ble

Supreme Court in San&ik Asla Ltd.. us. Commtssloner of Income

Tax-I, Itute & otltersl, the 1"t petitioner submits that when the

amounts are wrongfully retained by the authorities for a prolonged

period, the assessee is entitled not only to refund but also to

interest/compensation for such delay. It is thus contended tJ:at the

' (zooo) z scc sog
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petitioners are entided to the amounts deposited and interest thereon

from the date of deposit till the date of actual refund.

12. Per contra, Sri B. Mukherjee, learned counsel representing the

learned Deputy Solicitor General of India appearing for respondent

No.1, contended that the present writ petition is not maintainable

either on facts or in law. It is further contended that the amounts in

question were admittedly deposited by M/s MMTC Ltd., and the said

entity is neither the petitioner nor has it been impteaded as a part5r

respondent in the present writ petition, and that in the absence of M/s

MMTC Ltd., which is a necessary and proper party to the proceedings,

no effective order can be passed by this Court with regard to the claim

of refund or paJrment of interest.

13. It is further contended that the order passed by the learned

CESTAT itself indicates that the person who has paid the duty or the

person who has borne the duty may claim refund under Section 2T of

the Customs Act, L962, by following the procedure contemplated

under the said provision. Therefore, according to the learned counsel,

the petitioners have an effective alternative remedy of frling a proper

refund application before the competent authority in accordance with

law, and without exhausting such statutory remedy, the present writ
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petition is not maintainable. Hence, it is prayed that the writ petition

is liable to be dismissed.

L4. Sri Dominic Fernandes, learned Senior Standing Counsel for

CBIC appearing for respondent No.2, also contended that the writ

petition is premature and misconceived, as the amounts towards

customs duty and interest were deposited through M/s MMTC Ltd.,

and therefore the said entity is the proper party to seek refund in

accordance with Section 27 of the Customs Act, Lg62. It is further

contended that the order of the learned CESTAT only observed that

either the person who paid the duty or the person who has borne the

incidence of duty may claim refund by liling an appropriate

application before the competent authorit5r and that the learned

CESTAT has not issued any direction to the respondents to directly

refund the amounts to the petitioners.

15. It is also contended that the petitioners have not placed any

material on record to show that a proper refund application in

accordance with Section 27 of the Customs Act, tg62 has been filed

and considered by the competent authority. In the absence of such

statutory compliance, the claim for interest or compensation from the

date of deposit till the date of payment cannot be entertained in the
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present writ proceedings. It is further submitted that the reliance
placed by the petitioners on the judgment of the Honble supreme
court in sanchi.lc As{c Ltds case (supra), as the said decision arose
under different statutory circumstances and does not automatically
entifle the petitioners to cJaira interest in the present case, a,d
therefore, prayed to dismiss the writ petition.

16' we have given earnest consideration to the submissions made <in
behalf of the parties on either side and perused the material o, record.

,

77 - Evidentry, from a perusal of the order passed in the appeals by
the learned GESTAT, it is event that the amounts towards duw and
interest were deposited by M/s MMTC Ltd, and though the said entity
is a necessafJr and proper party in any proceedings seeking refund or
interest in respect of the said amount, it has not been impleaded as a
party respondent to these proceedings,

18. Even the observations made by the rearned CESTAT clearly
indicate that the person who has paid the duty or the person who has
borne the incidence of such duty may seek refund by invoking the
provisions of section 27 0f the customs Act, Lg62, by firing an
appropriate apprication before the competent authority.
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19' However, in the present case, t]:e petitioners have chosen not to
implead M/s MMTC Ltd., which admittedry made the deposit, as a
party respondent, nor have tlr"y placed any material before this court
to demonstrate that the statutory procedure contemplated under
section 27 of the customs Act, Lg62 has been duty invoked before the
competent authority' Thus, this court is of the considered view tl.at
no effective or enforceable direction can be issued in the present writ
proceedings.

20' Another aspect which merits consideration of this court is that
the order of the learned cEsrAT was passed on 0g.o9.2o25, and the
statute provides a remedy of appear to this court within a period of 6o
days from ttre date of receipt of the said order. However, it appears
that even before the expiry of the statutory period available for availing
t]le appellate remedy, the present writ petition has been instituted,
without exhausting the remedies availabre under the statute.

2L' In view of the above findings, we are of the considered opinion
that the instant writ petition is de.zoid of merits, and it is liable to be
dismissed.

22. Accordingly, t]'e writ petition is dismissed. No order as to costs.
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As a sequel, miscella,eous applications, if any, pending shall
stand closed.

SD/- M.JAWAHAR REDDY
AS ANT REGISTRAR

//TRUE COPY/I
N OFFICER

To,

1. one CC to SRI SANJAY AGARWAL (Party in ). toPUCI
2. One CC to SRI N.BHUJANGA RAO.,.Deputy Solicitor.G_eneral of lndia, High

Court for the State of Telangana at Hydtira6ad. tOpUCI
3- One CC to SRI DOMINIC FERNANDES, Senior Standing Counset for CBIC.

loPUcI
4. Two CD Copies.

BSK

TKS
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HIGH COURT

DATED:26103l,2026
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ORDER

WP.No.34652 of 2025

DISMISSING THE WRIT PETTTION
WITHOUT COSTS
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