
IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY ,THE TWENry SEVENTH DAY OF JUNE
TWO THOUSAND AND TWENTY THREE

PRESENT
THE HON'BLE SRI JUSTICE P. NAVEEN RAO

AND
THE HON'BLE SRI JUSTICE NAGESH BHEEMAPAKA

APPEAL SUIT NO: 35s OF 2005 AND 101 OF 2007

A.S. NO. 355 0F 2005

Appeal Under Section 96 of C.P.C. against the Judgment and decree dated
17-12-2004 in O.S.No. 3 of 2000 on the file of the Court of the I Additional District
Judge, Ranga Reddy District.

Between:

1. L. Roopa Rani Wo. L. Panduranga Reddy, Hindu aged 36 years Occ:
Flousehold , 6417 Grassmere Lane, Carpenters Ville lL 60110 YSA, rep.
tiy her G.P.A. Holder Sri L. Vasudeva Reddy S/o. L. Boom Reddy Flat
No. 101 , Happy Homes, Domalguda, Hyderabad - 500 029.

2. N. Arthika Reddy Wo. Pradeep Reddy , Hindu aged 29 years, Occ:
Household, presently residing at Canada , rep. by her G.P.A. Holder Srj
N. Praveen Reddy S/o. N. Papi Reddy, Hindu, aged 32 years, R/o.
H.No. 16-2-833n4lglB, (APHB) (APHB) , New Saidabad Colony,
Hyderabad ... Appellants / Defendant No. 4/ Plaintiff No. 3

And

1. MiJaswant Reddy S/o. M. Gopal Reddy, aged 48 years, Occ: Business,
Habsiguda, Hyderabad - 500 017

2. Smt. M. Mallamma Wo. Gopal Reddy, aged 63 years, Occ: Household,
R/o. 6-3-609/2412., Anandnagar Colony, Khairatabad, Hyderabad - 500
004.

3. M. Gopal Reddy S/o. Malla Reddy , Hindu, aged 66 years, Occ: Business
R/o. 6-3-609/2412, Anandnagar Colony, Khairatabad, Hyderabad - 500
004.

4. M. Praveen Reddy, S/o. M. Gopal Reddy aged 33 years, Occ: Business,
R/o. 6-3$09/2412, Anandnagar Colony, Khairatabad, Hyderabad - 500
004.

5. N. Vijaya Wo. Ramana Reddy , aged 50 years, Occ: Household , R/o. 2-3-
703131N1, Tirumalanagar, Amberpet, Hyderabad. .. Respondents/
Defendants 1, 2,3, 5 & 6

6. M. Rajender Reddy S/o. Gopal Reddy, aged 40 years, Occ: Business,
R/o. FlatNos. 501 and 502, Almelu Residency, H.No. 6-3-609/122,
Anandnagar Colony, Khairtabad, Hyderabad - 500 004.

7. S. Lavanya Wo. Narsimha Reddy , aged 42 years, Occ: Housewife , Flat
No. e , H.r.G. - l, Brock No. r7, Ba.sh !,J"ligflil|l,lyqerabad - s00 004.



ASMP. NO: 1160 OF 2009

Petition under Sectron 1 51 CPC praying that in the circumstances stated in
the affidavit filed in support of the petition, the High Court may be pleased to

vacate the Order dated 24-03-2008 in ASMP.No. 2477 ot 2007 in A S.No. 355 of
2005 in so far as Ac.6.33 Guntas in Sy.No 25 of Medpalli Village of Ghatkesar
Mandal, R.R.District, whrch was described as part of Suit "E" Schedule Property
and dismiss the application against 7th Respondent (Defendant No.6) in the
interest of iustice.

ASMP. NO: 3155 OF 20121

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to fix an

early date for hearing and disposal of the appeal in AS No. 355 of 2005 and to
pass

ASMP. NO:3151 OF 2012)

Note: Respondents 3 to 7 herein have been arrayed as respondents-as
per orders-of Hon'ble Court passed in A.S.M.P.No. 199 of 2008 on 13-03'
2008.

i
P6tition under Ser;tion 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to fix an

early date for hearing and disposal of the appeal in AS.No. 355 of 2005

ASMP. NO: 1109 OF 2005

Petition under Section 151 CPC praying that in the circumstances stated in

the affiddvit filed in support of the petition, the High Court may be pleased to
suspend the judgment'& decree dt. 17 -12-04 made in OS No. 3/00 on the file of
the lAddl. Dist. Judge, R R.Dist. at L.B.Nagar, Hyderabad, pending disposal of the
above appeal suit

Counsel for the Appellant :Sri M.V. Suresh Kumar, for SRI T. P. ACHARYA

Counsel forthe Respondent No.1: Sri V. RAVI KIRAN RAO FOR

SRI V. ROHITH

Counsel forthe Respondent No. 2 SRI G. RAM GOPAL

Counsel for the Respondent No. 3 : SRI P. KAMALAKAR

Counsel for the Respondent No. 4: SRI Ch. JANARDHAN REDDY

Counsel for the Respondent No. 5 M.R.S. SRINIVAS
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Counsel for the Appellant No' 1 :SRl P' KAMALAKAR

Gounsel for the Appellant No' 2 : SRt M'R'S' SRINIVAS

Counsel for the Appellant No' 3: SRI CH' JANARDHAN REDDY

counser for the Apperrant No' 4' 
3[1Y.J:i3$i[V|ru"o* 

APPEARTNG FoR

Gounsel for the Respondent No'1 SRI V' RAVI KIRAN RAO FOR SRI V' ROHIT
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HON'BLE SRI JUSTICE P.NAVEEN RAO
AND

HON'BLE SRI JUSTICE NAGF,SH BHEEMAPAI{A

APPEAL SUIT NOS.355 OF 2OO5 AND 1()1 0F 2007

COMMON JUDGMENT: (per Hon'ble Sri Justice P.Naueen Rao)

The present appeals have bcen directed against a common Judgment

passedino.S.No.3ol.2OO0ando.S.No.22of2oo|bythel"tAdditional

District Judge, Ranger Reddy Disl-rict, L.B Nagar, Hyderabad, (previously

numbered as O.S.No.l22 66 ol 1997 on the hle of IV Addl' Judge, City Civil

court, Hyderabad). ().S.No.22 of 2001 is a suit for partition of scheduled

properties filed by one Jaswant Reddy against his father and his family

membeis excluding the married dzrughters. O.S'No'3 of 2OO0 is a more

comprehensive suit for partition filed by M.Rajender Reddy, S.Lavanya and

Arthika,ChildrenofGopalRectdyagainstallthefamilymemberswith

respect to the suit schedule properties. The lower court partly decreed the

suit granting decrce f,rr partition of suit A',schedule properties. Hence, the

present appeals.

2. For the sake of convenience herein after the parties are referred to as

arrayed in O.S.No.3 ol 2000

3. One Gopal Rerldy (Defendant No.l), who is married to MallamMa

(Defendant No.6), is the father and Karta of the Hindu Joint Family

consisting of three sc,ns, Rajender Reddy (Plaintiff No. 1); Jaswanth Reddy

(Defandant No.2); Prrrveen Reddy (Defendant No.3) and four daughters _

2

l
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Lavanya (Plaintiff No.2); Arthika (Plaintiff No.3); Roopa Rani (Defendant

No.4); Vijaya (Defendant No.5).

4. The properties in dispute are A'to'E'schedule properties in O.S.No.3

of 2O00. It is admitted that Items 1 to 3 of Schedule 'A' constitute a part of

joint family property situated at Punjagutta and Khairatabad. Item No.4 of

Schedule A'was purchased by defendant No.1 from his brother, which falls

under the joint family property and same is not in dispute. Schedule 'B'and

'C'are residential houses situated at Uppal. Schedule 'D' and 'E' are lands

situated at Medpalli.

5. It is the contention of all the family members, except defendant No.2

that il the above properties constitute joint family properties, which were

purchased by defendant No. 1 in the capacity of Karta of the joint family,

though in the name of other family members. On the other hand, defendant

No.2, the eldest son of defendant no. 1 contends that the properties situated

at Uppal and Medapalli (Schedules ts' to 'E) were purchased by his late

maternal grandfather, father of defendant No.6, Shri Adivi Reddy.

6. It appears, trigger point to initiate the suits is a Developmental

Agreement with M/s Chakilam Associates (defendant No.S in O.S.No.22 of

20O1) for the development of Item No.1 of schedule A, in O.S.No.3 of 2000,

which is item no.III of schedule A'in O.S.No.22 of 2OOl. During this time,

Defendant no.2 contended that defendant no.l refused to share the

rents/profits arising from any of the properties. Defendant no.2 then filed

O.S.No.93 of 1996 for bare injunction against defendant no. 1 and obtained
.an

.....



PNR,l & NBK,J

A5 Nos-35soJ 20As & 1A1ol2AO7

an injunction with regard to Iands situated at Medpalii. Defendant no.2 also

lrled O.S.No.2266 of 1997 for partition of joint family properties falling under

Schedule 'A', which rvits transferred to I Additional District Judge, Ranga

Reddy and renumbere,l as Q.S.No,22 of 2O01. In the said suit, defendant

No.2 excluded three sisters on the ground that they were married. Another

son and two daughte:s of Gopal Reddy hled O.S.No.3 ol 2000, a more

comprehensive suit for partition including all the family members. Plaintiff

no.1 primarily conter:.ds that even scheduies ts' to 'E', i.e properties

situated in Uppal and Medpalii constitute joint family properties, as they

were purchased by tLLe defendant no.l in the name of the other family

members and they should be divided into 8 shares, allotting each family

4

member 1 / 8fr share of the schedule properties.

A.S.No.355 of 2OO5 lO.S.No.3 of 2OOOI:

7. A.S.No.355 of 2OO5 arises or-Lt of the judgment and decree passed rn

O.S.No.3 of 2000. The' plaintiff no,1 is one of the three sons of defendant

no.l who is the father and Karta of the joint family ' Plaintiff no 1 filed a suit

for partition for the properties in Schedule A' to 'E' claiming that they

constitute to be joint fzrmily properties. It is the case of the plaintiff no.1 that

all these properties w:re purchased by defendant no.l as the Karta of the

joint family in the name of different family members. Defendant t had

purchased Scheclule 'Et" property in the name of the plaintiff no. l, Schedule

'c' properties in the neLme of defenclant no.2 and plaintiff no.1, Schedule D,
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properties in his name and plaintiff no. 1, Schedure 'E' properties in the

names of piaintiff no.1, defer-rdant no.2 and defendant no.6 (wife).

8. It is stated that defendant no. 1 with the consent of ail the family

membe.s entered into a development agreement with M/s. chakilam

Associates for the development of Itern no. 1 of schedule ,A, properties and

would receive 5oo/o of the constructed area towards the share of joint famiry

as per the agreement. All the family members have been living

harmoniously, until conflicts arose between defendant no. 1 and defendant

no.2. rt is stated, Defendant no.2 with the intention to harass defendant

no1, plaintiff no. 1 and the other fam y members, has been creating illegar

charg€, over Schedule 'D' and 'E' properties ancl has been trying to sefl the

same.

9. The plaintiff no. 1

item III of Schedule

and other family members have been residing at

'A' properties. Defendant no.2 has been in the

possession of schedule 'B' properties. The praintiff nos. 1 to 3 have filed

o'S No'3 of 2000 as it has become impossibre to continlre as members o[

joint family due to the actions of the eldest son, Defendant no.2.

10. Defendant no.l, the father in his written statement filed in the suit,

has taken a similar stance as that of praintiff no. l. He contended that hrs

eldest son, defendant no.2 has been harassing the family members, and

renting out the premises at Uppal and Schedule ,C,properties and has been

keeping the rents to himself. According to this defendant, he purchased

premises bearing Municipar ttr'.m-67 in Uppal village as Kartha of joint
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family, but 2"d defenciant is collecting rent amounting to { 6,000/- per

month for last five years. He is also collecting { 3,000/- per month on suit

schedule 'C' properties from 1995 ()nwards, but has not submitted the

accounts. He is further creating charges on the property with an intention

to sell them to third parties. Defendant no.1 states that he had got some

land allotted by the A.l'. Industrial Infrastructure Corporation in the name

of defendant no.2 and which is not included in the present schedule of

properties and is also Iiable for partition.

1 1. Defendant no.2 lrled a separale written statement in the suit. He

firstly contends that defendant no.6 being the mother cannot be a member

of the jbint family. He lurther stales that the marriages of the daughters,

plaintiff no.2, defendants nos.4 ar-rcl 5 have already taken place and were

given large amounts of .jewelry which should be considered as their share of

the joint family proper ties, hence have no claim over the suit schedule

properties, thereby the joint family properties will be divided into 5 shares

only.

72. Defendant no.2 admits that Schedule A' properties constitute joint

family properties but contends that Schedule 'B' to 'E' properties do not

constitute joint famill, properties. lt is the case of defendant no.2 that

Schedule 'B' to 'E' properties rvc'rr: purchased by his late maternal

grandfather Sri Adivi Rerldy, father of clcfendant no.6. Defendant no.2 states

that he was living with Adivi Reclcl-y at Uppal since tender age and was

brought up therc. Adivi Reddy^had purchased properties in Uppal with a.!

6

I

!
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view to benefit his daughter (defendant no.6) and her sons. Adivi Reddy

purchased 'C' to 'E' schedule properties in favour of his daughter (defendant

no.6) his grandchildren plaintiff No. 1, defendant no.2 and one Kamalamma,

who is the daughter-in-law of Adivi Reddy's brother in law under separate

sale deeds. Following the execution of the sale deeds, their names have been

mutated in the municipal records and the plaintiff no. l, defendant no.2 and

6 are in possession and enjoyment of their respective properties.

13. It is contended by defendant no.2 after signing of the developmental

agreement, defendant no.1 started acting in a dictatorial manner, has been

realizing rents of joint family properties and is refusing to render accounts of

the sape. Thereby, defendant no.2 issued a legal notice dated 26.03.1996

for partition, then filed o.S.No.93 of 1996 and obtained temporary

injunction with respect to land in Sy.No.26 of Medpalli village, which was

affirmed by the High court in c.R.p.No.49g2 of l99z . In the above sr.rit,

defendant no.l took the plea that schedules 'D' and E' properties were his

self-acquired properties, which he purchased through his own funds in the

names of plaintiff no. 1, defendant nos. 2 and 6 as the Benamidars. whereas

defendant no.l has taken a contrary pleading in the present suit that the

said properties are joint family properties, and therefore is estopped. It is the

case of defendant no.2 that the defendant no. I in collusion with plaintiff

no. 1 and the other family members has filed the present suit (o.s.No.3 of

20oo). Defend ant no.2 submits that the said suit is absolutely unnecessary,

and the rights of any or all members have to be worked out in o.s.No.22 of

\

d"'21\

.i
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200i (O.S.No.2266 rf 1997). F,rrher, the suit is bad lor mis-joinder of

parties and properties

14. The lower Court after examining the pleadings and evidence placed by

both the parties framcd the follou,ing issues for trial:

1. Wlether the phint C, D and D scledule properties are the joint family
properties and ; uhether they are liable for partition?

2. Whether the first defendant rc estopped from claiming the C, D and E
scfledule properlies, as joint family properties, in uieu.t of his earlier

pleodings in O..S 1Vo. 2266 of 1997?

3. WhetLer the ntarriages of the second plaintiff and dekndants No.4 and

5 took place lortg time back ond if they uere giuen ony jeuelry ond

amount totuard:; their share?

4. lAlhether the plaintiffs are entitled for tlrc portition of the entire suit

schedule properties and if so, to uhat share?

5. To uhat relief

A.S.No.10l of 2OOZ (O.S.No.22 of 2OO1l:

15. A.S.No.1O1 of 11007 arises out of the judgment and decree passed in

O.S.No.22 of 2001. A suit filed lor partition of Schedule A' properties by one

Jaswant Reddy plain ilf therein (respondent no.2 herein) against his father

(defendant no.1) and his sib.lings defendants Nos.2 to 4 herein.

M/s.Chakilam Associates u,ho u,ere developing Schedule A' properties was

impleaded in this suit as Defendzrnt no. 5.

t6. It is the case Of defendant no.2 that Schedule A,properties constitute
joint family properr-ir:s as they werc inherited by defendant no.1. It is stated

)t
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that all the family members executed GPA towards defendant no.1 to enter

into a developmental agreement with M/s Chakilam Associates for the

development of Item 1 of Schedule 'A' properties. It is stated that defendant

no.1 received { 15,00,000/- as security deposit and would receive half of the

constructed floors as per the agreement. Defendant no.2 contends that his

father defendant no. I has been renting out other items in 'Scheduie A'

properties and none of the profits/income is being shared with defendant

no.2 nor towards the maintenance of his family. Hence disputes arose

between defendant No.1 and defendant no.2 over the possession and

enjoyment of properties. In response to which, defendant no.2 issued a

notice revoking his GPA executed by him towards his father defendant no.1.

lt is frlrther submitted by Defendant no.2 that the other members of the

family in collusion with defendant no. 1 are trying to dispose item 3 of

Schedule 'A'.

17 . According to the defendant no.2, defendant no. I has collected the

entire sale proceeds, including the share of defendant no.2 and is not

sharing the proceeds with defendant no.2. Hence, he has fiied the suit for

partition of joint family properties by dividing into five shares, excluding the

shares to the married daughters.

18. The father, Defendant no.1 contends that plaintiff has got only 1/Be

share and not 1 / sth share in the joint family properties, as he cannot

exclude the shares of the three married daughters. He contended that the

entire schedule A' properties do not constitute joint family properties. Only

9
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item nos.l and 2 ar-rd a perrt ol' Ltem no.3 of Schedule A, are ancestral

properties. AccordirLg to defcndant no.1, item no. 1 comprises of only 175

square yards and not 400 square yards. In item no.3, only 100O square

yards is ancestral property. Over and above, 1000 square yards i.e., 812

square yards was allotted to him rou'ards his services for getting the said

property decided ancl towards funeral expenses of his father borne by him

and is his property. Item no.4 of schedule iA'is not an ancestral property. It

was purchased by the defendant no.1 lrom his brother, Ram Reddy.

Similarly, Item No.S of Schedule A'is not an ancestral property as it was

purchased by defen,lant no.1 from one Mallamma w/o.Raj Reddy. Item

Nos.3 and 6 of Schedule 'B' properties are also not joint family properties.

19. Defendant no. I completelv denies the claims made by defendant no.2

that properties situa ted in Uppal and Medpalli were purchased by his

father-in-law Adavi Fleddy in the name his daughter (defendant no.6) and

grandsons (plaintiff no.1 ancl def'endant no.2). It is contended that a1l the

properties were purchased by the defendant no.l himself, in the names of

other family members and they are benamis. Hence, defendant no.1 is the

real owner of lands situated at Uppal and Medpalli.

20. It is further contended that with an intention to harass and

dispossess the defendant no.1 ancl the other family members, defendant

no.2 has filed the suit.

21 The lower Court alter examining the pleadings and evidence placed by
both the parties framed the lollon.ing issues for trial
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1. Whether the plaintiff is entitled for partttion of the plaint schedule

propertA as praged for?

2. To what relief

22. The main consideration before the lower Court was regarding the

dispute as to what constitutes the joint family pioperties, what properties

are liable for partition and who are the family members entitled for partition.

23. With respect to the issue whether the married daughters are entitled

to a share in the partition, the lower court relied on the Hindu Succession

(Andhra Pradesh Amendment) Act, 1986 which confers the equal right of co-

parcenership to the unmarried daughter by birth. The court observed that it

*r. o.rly defendant no.5 who had been married before the commencement

of the above act, i.e. rn 7982. The court therefore held that defendant no.S

has no coparcenary right and cannot claim a share over the joint family

properties. Coming to defendant no.4 and plaintiff no.2, the court observed

their marriages took place post the 1986 amendment and are hence entitled

to their respective shares in the joint family properties. The court further

observed that the contention that the daughters were given large amounts of

jewelry, hence are not entitled to any share, is not tenable as there is no

proof of such assertion. The court held even if there is proof of the same, it

cannot deprive the daughters of their legitimate right over the joint family

properties.

24. The Court held that that excluding deferrdant no.5, the rest of the

family members which include, defendants nos. 1 to 4 and plaintiffs no. I to

I
I
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3 are entitled to one share each, hence the joint family properties to be

divided into 7 shares

25. The court observed that it is not in dispute that Schedule A'

properties were join familv properties. The main bone of contention was

whether Schedule 'B' to 'E' propert;es constituted as joint family properties.

It was observed that Schedule 'B' to 'E' properties were purchased under

separate sale deeds :rnd stood in the name of the plaintifl no.1, defendant

no.2 and defendanL ;'ro.6. The sale deeds executed in the names of plaintiff

no.1, defendant no.2l and defendant no.6 are marked as exhibits Ex.A13,

Ex.A12, Ex.A14, respectively, and the same is not disputed.

26. The court further dismissed the claims of defendant no.1 that

Schedule 'B' to 'E' are his self-acquired properties, due to absolute lack of

evidence. The court noted that apart from his assertion, there was no

explanation as to the source of acqlLisition of schedule 'B' to 'E' by defendant

no. 1. The court furtlrer noted the deposition of D 1 as DW. I also did not

inspire conhdence to the court as to how he acquired the schedule

properties. It was also noted that DW. 1 admitted that schedule lands

originally belongcd to his fathcr-in-law, Adavi Reddy, who in turn

bequeathed the properties to his wife under a registered Will Deed.

Therefore, the court :bund no merir in the contentions that Schedule 'B' to

'E' lands were acquire d by defenclzrn L no.1.

27 The court fr-rrther noted th.t defendant no.2 stated that before the
execution of the sale rleeds, Adavi Rr:cldy has obtained agreements of sale in

E.



asNos.355oJ 2OO5 & 101
13

the names of his daughter, defendant no.6 and one Kamalamma dated

16.7.1999 and 23.7.1978, and all the sale deeds are preceded by their

respective agreements of sale. The defendant no. 1 was not aware of Bal

Reddy, who is the husband of one of the agreement holders, Kamalamma,

which the court found verv absurd.

28. The Court observed that O.S.No.93 of 1996 is a suit for the claim of

exclusive title and possession of the schedule properties frled by defendant

no.2 against defendantno. 1, wherein defendant no.1 had taken the plea that

Schedule 'D' and 'E'were purchased by his own funds, and that he is the

real owner and the vendees were merely the benamidars. Defendant no.l

has taken the same plea in o.S.No.22 of 2ool.In both the pleas, defendant

no. 1 sought to establish complete ownership over the properties and

contended that none of the family members had right over the property. In

o.s.No'3 of 200o, the defendant no. 1 in collusion with the other family

members have taken a different stance, i.e., the houses at Uppal and

Medpalli are joint family properties. The court noted that the plea taken by

defendant no.1 in the previous suits for injunction and partition are binding

on him, and therefore is estopped from taking contradictory pleas.

29. The court further noted that, alr the family members were living

harmoniously in their respective properties, until the death of Adavi Reddy.

It is after the demise of Adavi Reddy, the said differences arose between

defendant no.l anci 2 with respect to the possession and enjoyment of the

property. The court thus accepted the contentions of defendant no.2 that

I
I
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acqulsltions of the sait lands were done by their maternar grandfather, Adivi
Redciy, and only Schedule ,A, propertres constitute as joint family properties.

30. Based on the above reasoning, the lower court partlv decreed the suit,
ordering partition of sichedule A' properties into 7 shares , all0tting 1 lTttt
share each to plaintiff nos. 1 to 3 and defendant nos. I to 4.

31. Heard learned st:nior counsel Sri M.V.Suresh Kumar, appearing for
sri T P Acharya learneri counsel for appe,ants, rearned senior counsel sri
V.Ravi Kiran Rao appe,aring for Sri V.Rohith for respondent no. 1, learned
counsel Sri G.Ram Gopal for respondent no.2, learned counsel Sri
P Kamalakar for respondent no 3, learned counser sri ch.Janardhan Reddy
for respondent no 4, and learned counsel Sri M.R.S.srinivas for respondent
no.6 in A.S.No.355 of 2005; learned counsel Sri p.Kamalakar for appellant
no. 1, learned counsel Sri M.R.S.Srinivas for appellant no.2, learned counsel
sri ch.Janardhan Redcty for appellant no.3, rearned senior counsel Sri
M.V.Suresh Kumar appearing for Sri T.p.Acharya for appellant no.4, and
learned senior counsel Jri V.Ravi Kiran Rao appearing for Sri V.Rohit for
respondent no. 1 in A.S.Alo. lOl of 2OO7 .

32. Learned senior counsel Sri M.V.Suresh Kumar contended that al1 the
properties shown in the schedules are joint family properties and are liabre
for partition among the Iamily members. He wourd submit that trial court
grossry erred in not appreciating the eviclence brought on record and hordingthat only schedure A' properties are amenabre for partition, decrining togranl the reliel of partirion tn orher schcdules.
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33. By referring to the deposition of DW.3, in his cross-examination, he

would submit that though lst defendant purchased the properties from out

of the proceeds of the joint family properties, DW.3 deposed contrary to the

true facts. In his cross-examination, he has ciearly admitted that he has

not invested a single rupee for purchase of the suit lands. It appears, though

he stated that his grandfather invested the money, no proof is fi1ed to show

that money was actually invested by his grandfather. This fact was also

admitted by DW.3. This portion of the deposition was not considered by the

trial Court. DW.3 also admitted that income derived from the properties of

the maternal grandfather is hardly sufficient to maintain. If that is so, how

could,.he contribute the money to purchase the suit schedule properties.

The deponent also admitted that his father paid entire loan amount

borrowed by DW.3 and his brother Rajender Reddy for M/s.Magestic Firm.

In his further deposition also, he has admitted that there was no record to

show that his grandfather purchased schedule 'B' and 'C' properties. He

admits that his father is Kartha of the entire family. He also admits that he

has no proof to show that his maternal grandfather having income. This

deposition is ignored by the trial Court while deciding the issues.

34. He wouid submit that iearned trial Court failed to consider that by

sale deed Ex.Al1, 1"t defendant purchased Acs.4.01 gts., forming part of

Sy.No.83 and entire Sy.Nos.S4 and 85, of Medpalli Revenue Village and then

Hayatnagar Taluq, which is forming part of schedule 'D'. Even though

father purchased the property from out of the proceeds of the joint family
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properties, the trial c'rurt erred in holding that the property does not form

part ofjoint family property.

35 He would submit that though 2"a defendant was asserting that the

properties were purchased by grandfather Advi Reddy, no material is

produced in proof of s;uch assertion. In the absence of the proof that sri

Advi Reddy invested the monev for purchasing the properties, the

properties have to be treated as belong to the joint family properties.

36. Learned senior ,:;ounsel further pointed out that Acs.B.1g gts., was

purchased by 1st defendant by way ol sale deed dated 20.0g.1979 registered

in the name of his wife From the endorsement on the back side of the page,:

no.2 of the sale deed, it would shou, that the sale consideration was paid by

the lst defendant. In spite of such proof available on record, trial court

erroneously observed that it is not forming part of the joint family

properties.

37 . He would submit that trial court erred in holding that defendant no. 1

has taken contradictory plea in the ir-rstant suit as against the pleas raised

in the earlier suit. c)n the issue of contrary pleadings, learned senior

counsel placed reliance on the decision of High court in Abdul Latif sahib

and others vs. Shaik Dastagir Sahib and othersr.

38. Learned senior. :ounsel Sri \,.Ravi Kiran Rao appearin g for 2ra

defendant would submi: that appellan ts 1, 2,4, 5 and 6 have withdrawn the

' rss:121 aeu ros 1Hc1
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appeal on 13.03.2008. After their withdrawal, only Jra appellant, who

transposed as appellant from defendant no.4 before the trial Court, and 7th

respondent who is plaintiff no.3 are continuing the appeal. According to the

learned senior counsel, in view of withdrawal of the Appeal by appellants, 1,

2, 4, 5 and 6, the judgment and decree passed by the trial Court has

become final insofar as they are concerned. As the issue concerns partition

of the joint family property and decree has become final insofar as those

appellants are concerned, present appeal is not maintainable.

39. He would submit that LA.No.589 of 1996 was hled in O.S.No.93 of

1996 on the hle of Prl.District Munsif, Hyderabad East & North, Ranga

Reddy,.fl151.i.1 under Order XXXIX Rules I and 2 of CpC to grant temporary

injunction. The 2'd defendant M.Jaswanth Reddy contended that petition

schedule property was purchased in his name on 2T .O8.lg7g by his

maternal grandfather and the defendant father has no right in the suit

property. Father as defendant No.6 purchased the property though sale

deed was registered in the name of the lst plaintiff, but he is in possession of

the entire suit land.

40. On considering the respective submissions, the Court below, by Order

dated 19.07.1996, observed that defendant failed to show that he purchased

the suit land as benami in the names of the l"t plaintiff and defendants 2

and 6 and that he failed to prove his possession on suit lald. The Court

below further observed that plaintiff proved his title and possession to the

suit land and granted injunction. Aggrieved thereby, defendant father hled

r'/
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cMA No.66 of 1996 in rhe court .r Additionar District Judge, Ranga Reddy

district. Though thr' I-rrst appellat,- court has not agreed with the reasons

assigned by the trlal court, but in'iew of the provisions in Section 4(l) and

a Q\ of the Benami 'lransaction Ac.t, the claim of the appellant was denied

and upheld the decision ol the trial Court. Aggrieved thereby, CRp No.49g2

of 1997 was filed bef,re this courr. This court observed that hndings of the

lower appellate courr with regard to the possession is vitiated by its failure

to consider the other documentarl. cvidence on record filed by the plaintiff

and on account of palpable mrstake committed by the Appellate Court

regarding the date o'' trx.B1 uphcld the view taken by the trial Court. In

view thereof, the clairn that it is joint family property is no more valid.

41. He would subnit that O.S.No.500 of 1985 was fiied by the brother

and mother of defendrrnt no.1 in thc suit. said suit was filed to grant decree

of partition and seFrarate possession of the suit schedule lands. After

conducing trial, trial r.lourt passed judgment and decree on 04.O2.l9g7. By

this decree, first defe,dant was allotted land to an extent of 235.s2 square

yards out of 876 square yards in Municipal No.6-3-881 including passage

on North and Eastern side situarecl at premnagar, Hyderabad, shown in

schedule A' and lanc to an extellt of I8l2.2O square yards out of 10g36

square yards in Sy.Nos.145 and la(r of Dwarakapuri Colony, punjagutta,

Hyderabad . These ar, ' the onl,v propcrties fallen to the share of the lst

defendant. With thesc, properties, rhr: l,r defendant could not have acquired
the orher properties, u hich are sub.1<.ct matter of instant partition suits. He
would therefore submir lhal seiae-ral 1;roperties standing in the name of the
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individuals were purchased by the maternal grandfather and they are not

the joint family properties. He would submit that sale deeds by which the

properties were purchased were earlier to the settlement.

42. Learned senior counsel has taken us through the issues formulated rn

both the suits and findings recorded in paragraph- 19 ol the judgment.

Learned senior counsel pointed out that on evaluation of evidence, the

learned trial judge found that though defendant no.l asserted that the

properties are acquired by him as Kartha of joint family in the name of

different members of the famiiy, he could not come up with any explanation

as to the source of his acquisition. Learned trial Judge observed that all the

items.in A' schedule are houses in Hyderabad and there could not be

sufhcient income from those houses enabling the 1st defendant to acquire

the suit schedule properties. He would add that no evidence was found

that Gopal Reddy purchased the properties in the name of his children and

his wife. However, learned senior counsel fairly submitted that trial Court

erred in denying the share to the 5h defendant and in view of the judgment

of the Hon'ble Supreme Court in Vineeta Sharma vs. Rakesh Sharma and

others2, she is also entitled to a share and the judgment and decree passed

by the trial court requires modification to that extent.

43. By relying on Section 9 1 of Indian Evidence Act, learned senior

counsel would submit that as documents and evidence on record clearly

' (zozo) g scc r



PNR,J & NBK,I
aS Nos.3ss oJ 2AOs & 101oJ 20A7

20

disclosed that the l)roperties u,err_. purchased by the grandfather, those

properties are not arnenable for partition.

44. Learned counsel Sri M.R.S.Srinivas appearing for 1"t plaintiff

submitted that 1st plaintilf rt:concilcd to the decision of the trial Court. By

referring to Ex.Ai3, lre would submit that there is no evidence to show that

the father paid the money to purchase the property in the name of

M.Rajender Reddy. Similar is the czrse with the document Ex.A10. Learned

counsel also relied orr Section 91 ol the Indian Evidence Act. He has also

placed reliance on the judgmenr of the Hon'ble Supreme Court in

D.S.lakshmaiah and another vs. L.Balasubramanyam and anothers on

what Canstitutes joint family propertr,.

45. lrarned counsel Sri P.Karnalakar appearing for lst defendant drawn

attention to the paragraphs 18, 19, 20 and 23 of the judgment of the trial

court. On issues 1, ?. and 4 in O.S.No.3 of 200O and on issue No. 1 in

O.S.No.22 of 2OO1, he would submit that there was no material on record on

the plea of defendant no.1 that he purchased the suit schedules properties

and they are formrng part of the joint family. The lsr defendant has no

independent income tc purchase thc properties shown in Exs.A10 and A13.

He has drawn the attention of lhe cvidence of P.W.1 to buttress his

contention that sale deeds executed bv the claiman[s represented by Sri

V.Ravi Kiran Rao was r-rot objected tirl date and is no more permissible to

argue contrary to the sitid salc transaction.

' (zoo:) ro scc:ro
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46. According to the learned counsel appearing for defendant no.6, 'E'

schedule properties beiong to her. On issue nos. 1 and 2 at page no.23 of

the impugned judgment, 'E' schedule are excluded from partition and

accordingly the suit is dismissed to that extent. The decree has become

final. No grounds are urged against findings in favour of 6th defendant and

in the appeal, the 6h defendant described as 2nd respondent and said that

she is not necessary part5r and, therefore, insofar as 'E'schedule properties

are concerned, they are exclusively owned by the defendant no.6. He wou.ld

further submit that Section 4 of the Benami Act prohibits purchase of

properties in the name of third persons and the person on whose name

propenfies were purchased become the owners of the properties. The

exception carved out is applicable only with reference to co-parceners of

joint family property, whereas mother is not a co-parcener and, therefore,

exception is not attracted. Learned counsel relied on the decision of the

Honble Supreme Court in Mangathai Ammal (diedf through Legal

Representatives and others vs. Rajeswari and others+.

47. Learned counsel Sri G.Ram Gopal appearing for 2nd respondent/

defendant no.6 submitted that as per Section 14 of the Succession Act,

female Hindu self acquired properties are her own and not amer-rable for

partition.

48. I-earned counsel Sri Ch.Janardhan Reddy appearing for 4th

respondent/3.d defendant submitted that defendant no.1 has no other

o (zozo) rz scc qso
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means and even the property stan.ling in his name, came to him much later

on account of divisicn of the propcrty among rhe brothers of Gopal Reddy.

He would submit that schedule 'B' to 'E' properties are self-acquired

properties and not a menable for partition. He therefore prayed to confirm

the hndings recorded by the trial Cor-rrt and to dismiss the appeal.

49. Following issuers arise for conside ration:

1) Whether bv reason of u,ithdrawal of A.S.No.355 of 2005 by

appellants 1,2, 4 to,5, the judgmenl and decree having become final insofar

as those appellants are concerne(l can it be said that the appeal is barred by

res judicata ?

)

2) Whether trial Court errr:d in holding that only suit schedule 'A'

properties are joint fa.mily propert ies ? and

3) What relief ?

ISSUE NO.1:

50. O.S.No.3 of 20()0 is filed by son and two daughters of M.Gopal Reddy.

Gopal Reddy and his three other sons and two other daughters and his wife

are arrayed as defendants. In thc suit, plaintiffs prayed for partition of

ancestral and joint family properties, to grant preliminary decree, to appoint

Commissioner to effect partitior-r ol suit A' to 'E' schedule properties into

eight (8) equal shares to be allotted to plaintiffs and defendants 1 to 5.

51. In O.S.No.22 oI 2OOl M.Jasu,:rnth Reddy, son of M.Gopal Reddy is the
plaintiff and further, two other sons, :l daughter and Architect are made

\
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defendants. Suit is filed praying to grant decree of partition and separate

possession and to pass judgment and decree for partition of A'to D'

schedule properties into five equal thares.

52. Plaintiff no.l in O.S.No.3 of 2000 is 2"d defendant in O'S'No'22 of

2OOl. plaintiff no.3 is 4th defendant in o.s.No.22 of 2001. Plaintiff in

O.S.No.22 of 20O1 is 2"d defendant in O.S.No.3 of 2O00. Sri M.Gopal Reddy

is defendant no.1 in both suits. Srj M.Praveen Reddy is defendant no.3 in

both suits. Plaintiff in O.S.No.22 of 2001 has not chosen to implead his

mother and other sisters. The properties in both suits are same and claim

in both suits is for partition. The Trial Court clubbed both suits and passed

comndon judgment. Issues I,2 aod 4 in O.S.No.3 of 2000 and issue No. 1 in

O.S.No.22 of 2OO 1 were considered together and a common finding is

arrived. Trial Court held schedules 'B' to 'E' properties are not joint family

properties and oniy schedule A' properties are joint famiiy properties and

are available for partition. Though M.Gopal Reddy was blessed with three

sons and four daughters, the trial Court denied share to Sth defendant on

the ground that she was married long ago and ordered for apportionment of

schedule A' properties to three plaintiffs and four defendants I to 4 i.e., 7

shares.

53. A.S.No.355 of 2005 is frled by defendants 1, 3 to 5 and three plaintiffs

in O.S.no.3 of 2000 not satisfied with the finding that other scheduled

properties are not amenable for partition. A.S.No. lOl of 2OO7 is hled by

defendants 1 to 4 and N.Vijaya against decree in O.S.No.22 of 2001.

"?/
I
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54. As noticecl ab.ve, common hnding is recorded b1' trial court in both

suits and trial Cour t helcl suir 'A' schedule (as described in O.S.No.3 ol

2000) properties are only available lor partition. While so, appellants 1 , 2

and 4 to 6 in A.S.No 355 of 2005 have rvithdrawn the appeal. The appeal is

accordingly dismissed insofar as these appellants are concerned.

Consequent to withdrawal of appe:rl by these appellants, the judgment and

decree has become ftnal insofar as they are concerned. In other words, for

the appellants 1, 2 and 4 to 6 onlv suit A' schedule is available for partition.

55. That being so. accepting rhe contention of appellants 3 and 7 in

A.S.No.355 of 2005 rvould result in two decrees in the same suit. Further,

consequent to witbdrawal of appcrrl, appellants l, 2, 4 to 6 are nc more

parties to the appeal.

56. Further, in A.li.No.10 i ol '2(tO7 , appellant no. 1 is appellant no. I in

A.S.No.355 of 2005. Appcllant no .l in A.S.No.101 of 2OO7 is appellant no.2

in A.S.No.355 of 2OCt5. Appellant no.5 in A.S.No.10i of 2OO7 is appellant

no.4 in A.S.No.355 of 2005. Appeltant No.2 in A.S.No. lOl of 2OOT is

appellant no.5 in A.S,.No.355 of 2005. As these appellants have withdrawn

A.S.No.355 of 2005, the judgmerlt and decree in O.S.No.3 of 2000 is binding

on them and cannot scek any otlter-relief. This leaves appellant no.4 (who-

is appellant no.7 in .,\.S.No.355 oi 2O0S) only to contest the A.S No. 101 of

2007
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57. We are of the opinion that principle of res judicata applies to the

instant appeals and the two appeals must fail on this principle.

Considering the appeals on merit will result in two inconsistent decisions.

5g. Similar issue was considered by Honble Supreme court in sheodan

Singh vs. Daryao KunwaF. In the said case, four suits tried together and

common judgment was passed, but four separate decrees were drawn' In all

the suits five issues were common. Against the judgment and decrees in

four suits, four appeals were preferred. Out of four appeals, two appeals

were dismissed, one on the ground of limitation and the other on account ol

faiiure to apply for translation and printing of record. A Full Bench of

Allah$ad High Court held that surviving two appeals must fail on the

principle of res judicata.

59. Hon'ble Supreme Court held,

'13. Then it is urged that all the four suits were consolidated and decided
on the same day by the same judgment and there can therefore be no
question that Suits Nos. 77 and 9l were former suits and thus the
decision as to title in those suits became res Fldicata. lt is not in dispute
that the High Court's decision in the appeals arising from Suits Nos. 77
and 9l was earlier. Reliance in this connection is placed on the decision of
this Court in Nahaiv. Shankar [1950 SCC 668 : {1950) SCR 75a] . That
case however has no application to the facts of the present case, because
there the suit was only one which was followed by two aPPeals. The
appeals were heard together and disposed of by the same judgment though
separate decrees were prepared. An appeal was taken against one of the
decrees. In those circumstances this Court held that as there was only one
suit, it was not necessary to file two separate appeals and the fact that one
of the appeals was time-barred did not affect the maintainability of the
other appeal and the question of res judicata did not at all arise. rn thc
pre*it cd,* the/e uEre dlftere si,lts Jrom uthlch dtlferent aPPeals hd.d to be frled-
The Etgh Courl's declslo^ l^ the auo dPPed.ls dtl.st7.g Jrorn Sr.lts lvos. 77 artd 91 ud.s
u^iloubtedlg edrAet d.ad therefo.z thc co^dltlo4 that there sho,Jld trdtE bee^ a
d.ecklo/r 7^ d.Iodrtct sl/.lt tD gtve ti'se to res Judlcdt4 l^ a sLbsequent sult tDds sdtlslTed
li the prese^t case. TIe co'nte.rlBo/r that there uas no Jormer stlt ln the ptesedt cd.se
,rutst therclorc ldlL

t 
AtR 19q6 sc t33z
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L4. fnts tangs t:s to the matn point tl.o,| hd-s bee^ urged. l^ these appeals, nd.r11cly,
th(rt the Hlgh Court It.Id ^ot hed.rd and Jlnallg declded the a;ppeo,ts diistng out of
suits tYos. 77 dnd 91. One of the irppeals was dismissed on the ground that it
was filed beyond the period of limitation rvhile the other appeal was
dismissed on the grouncl that rtr(. appellant therein had not taken steps to
print the recorcs. ft ts thetejote urged thdt the tuo .rppeals artstr.g out of Sufts
Nos. 77 dad. 97 had. not bee^ hed.rd d.ftd. f7^d.tlg declded bg t E Etgh Cott?t, a''r.d so t e
condttlo^ that the Joner suit must have beeI. hedrd o,n,d fi.^dUy ilecld.ed. utas not
sdtlsJEed ln the present cdse. Rehance in this connection is placed on the well,
settled principk, that in order that a matter may be said to have been
heard and finalll decided, the decrsion in the former suit must have been
on the merits. Where, for exanple, the former suit was dismissed by the
trial court for rlant of jurisdictior-r, or for default of plaintiffs appearance,
or on the ground of non-jornder of parties or misjoinder of parties or
multifariousnesrj, or on the ground that the suit was badly framed, or on
the ground of a technical mistake, or for failure on the part of the plaintiff
to produce prol)ate or letters oI administration or succession certificate
when the same is required b1, J;ru to entitle the plaintiff to a decree, or for
failure to furnish security for costs, or on the ground of improper valuation
or for failure to pay additional r:ourt fee on a plaint which was undervalued
or for want of cause of action or on the ground that it is premature and the
dismissal is corrfirmed in appeal (iI any), the decision not being on the
merits would not be res Judicata in a subsequent suit. But 

^o^e 
o! tttese

co^s1der'd.tlons dppty 1^ the preseat case, Jot the Ad.dldo^at C:lvll .rudge d.eclded a.tl
the Jour slits o^ the '7.crlts and. decided the lssr€ d.s to tltL o^ t ,Erlts ag@l^sl the
dppeltd t d.^d. hls.fd,ther. It ts true thdt the Htgh Court dlsmlssed the appeals o'rlslng

, oua orsults JVos. 7'/ dad.91 elther on the gtound that lt utas bat'r-d. bg llmltdtlo,l or on
, the grou d. thdt sleps had 

^ot 
been take^ Jor prlatlng thc records. Et]4rr so the Jdct

rernalns that the rcsult ol the dlsmiss(:l oI the ADo d.plred,ls arlslnq from Sults Nos. 77
a d 91 by the lltgh Cou|t on these grou^d.s tod.s that the decrces of thc Add.tftoaol
Clvll &.dge uho d.ecld.ed the lss-ue ds to tltle o^ merlts stood. co,.frnwd. bg the order oJ
the Elgh Corrt. Ia such d case, etEft though the order of the Hlgh Court ,n/,.g ltser not
be on the me.7t the result oj the Hlgh Courtb declslon ls to co'rfi.rrir the d.ecls7ofi o^ the
lssue of litle uthlch h.d.d been give^ on thc merlts bg the Addltlo^dl Clvtl Jtldge dnd
thus t^ efJect the Hlgh Cott.t confrn Ed. the d.ecree oJ thc trial court o^ th.e ,,lcrlts,
uhdtelEr mdg be the teason Jor tfte dlsmlssal o! the appeols atlslng Jtom Sults J\los.
77 and 91. In these clrcufltscd.^ces though the order oJ the Hlgh Court ttsev r ag not
be o^ the merlts, the declslon of the High Court dismtsslng the appeals .rrisln'g out of
Suits Nos. 77 q.^d.91 uras to uphold. the d.eclslo^ on thc ,nerlts as to issue oJ tltle a d
thereJore lt must be hew that by dlsmissi^g the dppedLs drlslng ottt oJ Sult.s Nos. 77
d.^d.91 the Hlgh t:ourt hedrd and. trnq.tlg dectd.ed. the ,r.altzr for ft confrrrr@d. the
ludgrrwnt oJ the t id.l court on the lsslIe of dtle dl.lslng betuEe^ the pdrtles and the
d.eclslot of the ttT.ra court belftg on the '7.erlts the $lgh Co'art's declsto^ co'rfl.rmlag
tln,o.t declslon nutst dlso be deengd to be o^ the merlts. To hold otherwise would
make res ludicat a impossible rn cases where the trial court decides the
matter on merits but the appeal court dismisses the appeal on some
preliminary ground thus confirming the decision of the trial court on the
merits. lt is well Jettled that \\,here a decree on the merits is appealed from,
the decision oI tlre trial court loses its character of finality and what was
once res judicato again becomes res sub-judice and it is the decree of the
appeal court whjch will then be res;rudicara. But if the contention of the
appellant were lo be accepted and it is held that if the appeal court
dismisses the appeal on any preliminary ground, like limitation or default
in printing, thus confirming toto the trial court's decision given on merits,
the appeal court's decree cannot be res judtcata, the result would be that
even though the ,iecision of the rrial court given on the merits js confirmed
by the_dismissal Df the appeal on a preliminary'ground there can never be
res judicata. we .d^^ot therelore accept the conteadoa that elEn though the triatcourt may hdoe dectded the mdttcr oft the m.erits there ca.n be no res lud.tcata V the
tr;&:::":: ,i:il';':;':"':,i1':! "" ." p'"tit^r"i'v i*i,"i-.,)in ,, sot,ts into the

a:H':Ti:'"i"'fi ::'it::!:i:i::tT,:i:';r';:""::i;:*'"r;ru1 j;ll;Ln tlrar trll that the losing partj, has to do to



22. A conslderatto^ o! thc cases ctaed on bh.av ol tte dppellant thereJore aho@s tha:t
t tost of thed d.re tuot e.xo.ctlg l^ pol^t so Jar d.s the ldcts o! the prese[t ccse dt'e
coacenrcd Ott co^chtsloa o^ thc questlon of res lud,cdt4 ro'l!4'd. ln thc prese t
altpedls k thk. (Whcrc th. f,-'.al cowt h45 decld.ed tioo sults hdtlog cotnmb^ lsiues oft
thc ,r]4rlts and thete dtc hto dltlEdls thereJiom a d, one oJ them ls dlsnrissed. o^ sorre
p"eltml^d,ry grouad, llke UmitatTo^ or deJault ln pfl'td.^g, ulth the t.Esult thd.t the
tridl co'lrt's declslo^ std'tds co,rfldrad, the declslo'l oI the aplEdt cottt't utlll be ,es
judlcata cnd. the o.plred.l court ,nust be deemed to have heard 4 d lindllg declded. the
mdtter. I^ such d. cd.se the tcsult oJ the declsioa o! the dppeo.l court ls to colfirrn the
declslo^ o! the frdl court glrE^ o^ , crl|s, d.^d. U that ls so, the declslon oJ the dpped,l
cot lt t )ill be res Judlcdta urhdtetEr mda tp thz redso^ fo" th.e dlsmlssdL lt would be
a different matter, however, where the decision of the appeal court does
not result in the confrrmation of the decision of the trial court given on the

, merits, as for example, where the appeal court holds that the trial court
) had no jurisdiction and dismisses the appeal even though the trial court

might have dismissed the suit on the merits.) In this view of the matter,
the appeals must fail, for the trial court had in the present case decided all
the four suits on the merits including the decision on the common issues
as to title. The result of the dismissal on a preliminary ground of the two
appeals arising out of Suits Nos. 77 and 9l was that the decision of the
trial court was conhrmed with respect to the common issues as to title by
the High Court. In consequence the decision on those issues became res
judicata so far as appeals Nos. 365 and 366 are concerned and Section 11
of the Code of Civil Procedure would bar the hearing of those common
issues over again. It is not in dispute that if the decision on the common
issues in Suits Nos. 77 and 91 has become res judicata, Appeals Nos. 365
and 366 must fail." (Emphasis supplied)

60. At the cost of repetition, it is to be noted that consequent to

withdrawal of A.S.No.355 of 2005 by appellants l, 2 and 4 to 6, the decree

in O.S.No.3 of 2OOO has become final. Therefore, it operates as

res-judicata to other appellants in A.S.No.355 of 2005 and to the appellants

in A.S.No. 101 of 2OO7 .

6 l Following the decision in Sheodan Singh (supra), a

Judge of this Court has taken similar view in K.Krishnan

learned single

)
)-
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destroy the effect of a decision given by the trial court on the merits is to
file an appeal and let that appeal be dismissed on somc pretiminary
ground, with the result that the decision given on the merits also becomes

useless as between the parties. We are therefore of opinion that where a
decision is given on the merits by the trial court and the matter is taken in
appeat and the appeal is dismissed on some preliminary ground, Iike
limitation or default in printing, it must be held that such dismissal when
it conflrms the decision of the trial court on the merits itself amounts to
the appeal being heard and hnally decided on the merits whatever may be
the ground for dismissal of the appeal.

,ooo(

vs. Tirumala
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Tirupati Devasthanam6 and a Division Bench in sri chlntala satyanarayana

vs. smt. Chlntala Kistamma?.

62. In Sri Gangai Vinayagar Temple and another vs. Meenakshi

Ammal and otherss, three suits wcre clubbed, common issues were framed,

common trial was conducled and common evidence was involved and

common judgment was rendered. An appeal was filed against only one of

the decrees. Hon'ble Supreme Court held non-filing of appeals in the other

two suits, the decision in other two suits attained finality and operates as

res judicata.

63. Thus, the prir.ciple of res judicata applies and the issue No. 1 is

answered accordingly

ISSUE NO.2:

64. Though we are convinced thart principle of res judicata appiies and

the appeals are liatrle to be dismissed on that ground, we have also

considered merits of the issue involved to test whether the decision of the

trial Court hoiding that only suit schedule 'A' properties are available for

partition is sustainable.

65. While it is asserted by DW.2 that the suit schedule'B'to 'E'properties

were purchased b5,6216.ra1 granclfather Sri Adavi Reddy in the names of

plaintiff, defendant no.2 and molher (defenddnt no.6), the plaintiffs and

u tsss 121 etr nz' rsso 121 aro ea:1oa1
" (2015) 3 SCC 524
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defendant no.l denied the same. It has bcen the assertion of defendant

no. 1 that these properties are purchased by him and form part of joint

family assets. The trial Court considered the crucial aspect in Issues 1, 2

and 4 of O.S.No.3 of 20O0 and issue no.1 of O.S.No.22 of 2001.

66. It is not in dispute that the properties shown in suit schedttle 'B' to 'E'

stand in the name e1 1st plaintifi defendants 2 and 6. The only queslion is

who has invested to buy these properties. Except asserting that these

properties were purchased by him, the defendant no.l has not explained

source of funds for such acquisition. On shuffling through the evidence, the

trial Court found that items in schedule 'A' are only houses at Hyderabad

and tley do not generate sufficient income to purchase schedules 'B' to 'E'

properties.

67. The trial court noticed that though defendant no.1 claimed that he

owned Ac. 1.20 guntas in Uppal by the time of purchase of other land in

Uppal, he has admitted that the land originally belong to his father-in-law,

who bequeathed to his wife under a registered will deed. His claim that by

this property he could invest in other properties is shuttered.

68. The trial Court found that though the maternal grandfather obtained

agreements of sale in the name of his daughter and another person by name

Kamalamma, Exs.A10 to A12 properties were purchased and registered in

the name of his daughter (defendant no.6), 1"t plaintiff and defendant no.2.



PNR,l & NBK,]
As Not.)55o12OO5 & t01 oI20Oz

30

69. The trial Cour noticed the shifting of stand by defendant no.I. In

O.S.No.93 of 1996 fil:d by defendant no.2 against defendant no.1, defendant

no.1 took the stand that 'D' and 'E' schedule properties were purchased by

him with his own funds and he is the real owner and the venders were only

benamidars. The szLme plea u,as reiterated in O.S.No.2266 of l99T,

renumbered as O.S.No.22 of 200 1. In O.S.No.3 of 2000, defendant no.1

changed his version and conten<1ed that these acquisitions are for joint

family as Kartha of jo;nt family.

70. Whether he claimed they a re it is self-acquired or joint family

properties, important aspect to be noted is the source of funds to buy these

properties- The defer,dant no.1 miserably failed to prove that properties

shcwn in Exs.B to E are acquired by him with his own funds or funds of

joint family. Per contra, the evidence clearly point out that Adavi Reddy

purchased the properties in the names of plaintiff no.1, defendant nos.2

and 6. It is not in rlispute that Adavi Reddy was financially sound and

defendant no.6 was his sole daughter.

7),. It is the assertion of defcndant no.2 that defendant no.1 had no other

means. In the family cartit.ion betrveen defendant no. I and his brothers, he

was given only 232.52 square yards of house and even that property came

to him much later and, thereforc, he had no means to purchase suit

schedules 'B' to 'E' prciperties. This assertion,is not controverted with any

cogent evidence. It shows that wilh meager means, defendant no. 1 could
not have acquired such volume of properties shown in schedules ,B, to ,E,. it
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thus leads to irresistible conclusion that the properties shown in suit

schedules ts' to 'E' do not form part of joint family assets and are not

available for partition.

72. Having regard to volume of evidence on record, we do not see any

error by the trial Court in the assessment of evidence and conclusions

arrived at in issues l, 2 and 4 of O.S.No.3 of 2000 and issue no. 1 of

O.S.No.22 of 2OO1. The issue is answered accordingly.

ISSUE NO.3:

73. This takes us to consider fair submission of learned senior counsel Sri

V.Ravi Kiran Rao on entitlement of defendant no.5 for share in the joint
)

family property.

74. Sri Gopal Reddy was blessed with three sons and four daughters. If a

partition of joint family property takes place, all of the above are entitled to a

share. Thus, the joint family properties have to be divided into eight shares.

That being the legal requirement, the trial Court denied share to Sft

defendant on the ground tllat she was married prior to amendment to Hindu

Succession Act, 1956. This view of the trial Court is erroneous. The Sfr

defendant is a coparcener and is entitled to a share in the joint family

property.

75. In Vineet Sharma (supra), Honble High Court held as under:

'68. Considering the principle of coparcenary that a person is conferred the
rights in the Mitaksha:'a coparcenary by birth. similarly, the daughter has
been rccognised and treated as a coparcener, 'rith equal rights and liabilities



\
\

as of that of a s,)n. The exprcssion used in Section 6 is that she becomes
coparcener in th same manncr ?rs a son. By adoption also, the status of
coparcener can be conferred. 'lbe concept of uncodified Hindu law of
unobstructed herrtage has becn giren a concrete shape under the provisions
of Sections 6(I)(ol and 6(1)(b). Coparcener right is by birth. Thus, i1 is not at
all necessary tha. the father of the daughter should be living as on the date
of the amendm(-'nt, as she has not been conferred the rights of a coparcener
by obstructed her itage. Accordins 1o the Mitakshara coparcenary Hindu law,
as administered rvhich is recognis<:d in Section 6(1), it is not necessary that
there should be a living coparcener or father as on the date o[ the
amendment to whom the daughtcr would succeed. The daughter would step
into the coparcenary as that of a son by taking birth before or after the Act.
However, daughtcr born before r:an claim these rights only with effect from
the date of the ar.rendment i.e. 9-9-2005 with saving of pasr transactions as
provided in the proviso to Section 6(1) read with Section 6(5).

PNR,J & NBK,J
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69. The effect of the amendment is that a daughter is made coparcener, with
effect from thc dare of amendment and she can claim partition also, which is
a necessary concr)mitant of thc c.oparcenary. Section 6(1) recognises a joint
Hindu family govr:rned by Mitakshara law. The coparcenary must exist on
9.9.2005 to enabli) the daught(.r o[ a coparcener to enjoy rights conferred on
her. As the right is by birth ancl uot by dint of inheritance, it is irretevant
that a coparcen(:r u,hose daugh ter rs conferred with the rights is alive or not.
Conferral is not based on the dcitth of a father or other coparcener. In case
living coparcener dies after 9-9-2005, inheritance is not by survivorship but
by intestate or testamentary succession as provided in substituted Section
6{3).

I
I

x)o(

85. The right to claim partition is a signilicant basic feature of the
coparcenary, and a coparcener is one who can claim partition.'lhe daughter
has now become entitled to clairn partition of coparcenary w.e.f. 9.9.2005,
which is a vital change brought al)out by the statute. A coparcener enjoys
the right to seek sc\.erance of stalus. Under Sections 6(1) and 6(2), the rights
of a daughter are pari passu \vlrh a son. In the eventuality of a partition,
apart from sons arrd daughters, the rvife of the coparcener is also entitled to
an equal share. '[he right of thc wife of a coparcener to claim her right in
property is in no v ay taken away "

76. Having regard .o Hindu Succession Act, 1956 and law enunciated by

Hon'ble Supreme Corrrt in Vineeta Sharma (supra), frnding of trial Court in

paragraphs-24 and 2li requircs modification.

77' It is herd that rtd' defendanr in o.s.No.3 0f 2o0o is also entitred to a
share in the joint lamrly propertr.. l.hus, suit A, scheduie properties are to
be partitioned into [, shares ancl allotment of 1/grh share to each o[
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plaintiffs I to 3 and defendants 1 to 5. The Appeals are partly decreed to

the above extent. Except to the above, the decision and the decree of the

trial Court in O.S.No.3 of 2000 and O.S.No.22 of 2OO1 is upheld. In the

circumstances no order as to costs. Pending misccllaneous applications if

any shall stand closeci.

Sd/- K. SRINIVASA RAO
JOINT REGISTRAR
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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY , THE TWENTY SEVENTH DAY OF JUNE
TWO THOUSAND AND TWENry THREE

PRESENT
THE HON'BLE SRI JUSTICE P. NAVEEN RAO

AND
THE HON'BLE SRI JUSTICE NAGESH BHEEMAPAKA

APPEAL SUIT NO: 3s5 OF 2005 AND 101 OF 2007

A.S. NO. 355 0F 2005

Between:

1. L. Roopa Rani Wo. L. Panduranga Reddy , Hindy aged 36 years Occ:
Household ,6417 Grassmere Lane, Carpenterc Ville lL 60110 YSA, rep. by
her G.P.A. Holder Sri L. Vasudeva Reddy S/o. L. Boom Reddy Flat No. '101 ,
Happy Homes, Domalguda, Hyderabad - 500 029.

2. N. Arthika Reddy Wo. Pradeep Reddy , Hindu aged 29 years, Occ:
Household, presently residing at Canada , rep. by her G.P.A. Holder Sri N.
Preveen Reddy S/o. N. Papi Reddy, Hindu, aged 32 years, R/o. H.No. 16-2-
833/74lBrB, (APHB) (APHB) , New Saidabad Colony, Hyderabad

Appellants / Defendant No. 4/ Plaintiff No. 3
And

1. M. Jaswant Reddy S/o. M. Gopal Reddy, aged 48 years, Occ: Business,
Habsiguda, Hyderabad - 500 017

2. Smt. M. Mallamma Wo. Gopal Reddy, aged 63 years, Occ: Household,
R/o. 6-3-609/2412 , Anandnagar Colony, Khairatabad, Hyderabad - 500
004.

3. M. Gopal Reddy S/o. Malla Reddy , Hindu, aged 66 years, Occ: Business
R/o. 6-3-609/2412, Anandnagar Colony, Khairatabad, Hyderabad - 500
004.

4. M. Praveen Reddy, S/o. M. Gopal Reddy aged 33 years, Occ: Business,
R/o. 6-3-609/2412, Anandnagar Colony, Khairatabad, Hyderabad - 500
004.

5. N. Vijaya Wo. Ramana Reddy, aged 50 years, Occ: Household , R/o. 2-3-
703131N1, Tirumalanagar, Amberpet, Hyderabad. .. Respondents/
Defendants 1,2,3,5 & 6

6. M. Rajender Reddy S/o. Gopal Reddy, aged 40 years, Occ: Business,
R/o. FlatNos.501 and 502, Almelu Residency, H.No.6-3-609/122,
Anandnagar Colony, Khairtabad, Hyderabad - 500 004.

7. S. Lavanya Wo. Narsimha Reddy, aged 42 yeans, Occ: Housewife, Flat
No. 9 , H.l.G. - ll, Block No. 17, Bagh Lingampally, Hyderabad - 500 004.

i AZ 
..Respondents/ Plaintiffs

Note : Respondents 3 to 7 herein have been arrayed as respondents as
per orders of Hon'ble Court passed in A.S.M.P.No. 199 of 2008 on 13-03-
2008.

I

i

I

I



The appeal coming on for hearing, upon perusing the Memorandum of
grounds filed in the Appeal, the Judgment and Decree of the Lower Court and

the record in the case and upon hearing the arguments of Sri M.V. Suresh

Kumar, for SRI T. P. ACHARYA for appellant and Sri V. RAVI KIRAN RAO

FOR SRI V. ROHITH Respondent No. 1 and SRI c. RAM GOPAL, Counsel for

the Respondent No.2 and Sri P. KAMALAKAR , Advocate for Respondent No.3

and Sri Ch. JANAARDHAN REDDY , Advocate for Respondent No. 4 and Sri

M.R.S. Srinivas, Advocate for Respondent No. 5

FIRST APPEAL NO: 101 OF 2007

Between:

1. M.n Gopal Reddy, S/o. Late Malla Reddy, Agriculture R/o.6-3-6 Ogl24t2,
Anandanagar Colony, Khairtabad, Hyderabad.

Appeal Under.Section 96 of C.p C. against the Judgment and decree dated
17-12-2004 in o.S.No 3 of 2000 on the fite of the court of the I Additionat District
Judge, Ranga Reddy District.

2. M. Rajender Reddy, S/o. M. Gopala Reddy, R/o.6-3-609/2412, Anandanagar
Colony, Khairtabad,Hyderabad

3. M. Praveen Reddy, S/o M
Colony, Khairtabad,Hyderabad

Gopala Reddy, R/o.6-3-609/2412, Anandanagar

4. Arthika, D/o. M. Gopala Reddy, student R/o.6-3-609/24l2, Anandanagar Colony,
Khairtabad, Hyderabad.

5. N. Vijaya, Wo. Ramana Reddy, Household R/o.2-3-703131N1, Tirumalanagar,
Amberpet, Hyderabad. ...APPELLANTS/ Defendants

AND
1. M.Jaswant Reddy, S/o. M. Gopal Reddy, Business R/o.10-67, Uppal,

Village & Mandal, Ranga Reddy District.
2. M/s. Chakilam Associates Archietects, and Developers, rep., by Sri G.

Sudhakar, R/o.6-3-883, lll Floor, Punjagutta, Hyderabad.
...RESPONDENTS

Appeal Under Section 96 of C P C against the Judgment and decree dated
17-12-2004 in o.s.No. '.?-2 of 2001 on the file of the court of the I Additional District
Judge, Ranga Reddy District at L.B Nagar, Hyderabad

The appeal coming on for hearing, upon perusing the Memorandum of
grounds fired in the Appear, the Judgment and Decree of the Lower court and
the record in the case and upon hearing the arguments of sri p. Kamarakar,



Advocate for the Appellant No.1 and Sri M.R.S. Srinivas, Advocate for
Appellant No'2 and sri cH- Janardhan Reddy, Advocate for Appeflant No.3 and
sri M'v' suresh Kumar rep. for sri r.p. dcharya, and Sri v. Ravi Kiran Rao for
Sri V. Rohit, Advocate for Respondent No. 1

This Court doth order and Decree as follows:

I
2

3

4

flrat 1l"e 
both Appeals be and hereby are partly allowed.

That 5'defendant in O.S.No. 3 ofi000 is also entitted to a share in thejoint
family property.
Thus. Suit "A" schedule properties are to be partitioned into g shares and
alotment ot l/8"' share to each of plaintiffs I to 3 and defendants I to 5.
That the Appeals are partry decreed to the above extent. Except the above, the
decision and the decree of the trial Court in O.S.No. 3 of ZbOO *a O.S.No. 22of200l be and hereby is upheld.
That save as aforesaid, the decree of the lower court shall stand confirmed inall other respects; and
That there be no order as to costs in these appeals.

5

6
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Sd/- K. SRINIVASA RAO
JOINT REGISTRAR

qD
SECTION OFFICER

l.The l" Additional District Judge. Ranga Reddy Dist. At L.B.Nagar, Hyderabad

2. Two C.D.Copies
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COMMON DECREE

AS.No.355 of 2005
AND 101 0F 2007

PARTLY ALLOWING THE BOTH APPEALS


