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IN THE HIGH COURT FOR THE STATE OF TELANGANA

AT HYDERABAD

FRIDAY, THE ELEVENTH DAY OF JULY
TWO THOUSAND AND TWENTY FIVE

PRESENT

THE HONOURABLE SRI JUSTICE P.SAM KOSHY

THE HoNouRABLE sRr .rrrr,"ltoorAVARApu RAJESHwAR RAo

APPEAL SUIT NO: 138 OF 2014

Appeal filed under section 96 of cpc against the Judgment and decree dated
2B-11-2013 passed in os No. 5 of 2010 on the file of the court of the District Judge
at Nizamabad.

Between:

l.A. NO:1 OF 2014(ASMP. NO:625 oF 20141

Petition under order 39 Rure r & 2 R/w section 151 cpc praying that in

1. S.Jaya Laxmi Q C.Jaya Laxmi, Wo. Bataji (D/o. S. Daniat), Aqed about 36years, occ Househotd R/o ir.ivo 1-14_ii' "(tt_lidiztl.
Vinayaknagar,Nizamabad. (Died per LRs_ 2 to 4)

2. Chakinala Balaji S/o. l*.Illoy.n..rg petitioner, Aged Major, Occ Emptoyee,
R/o. H.No. 1_1_e4 t3 (1 _1 _BtN1 OrOl, Vl"rviir"isri, Nir;il;6aI:- -"'"',""

3. Chakinala^Ap-hiqhek, 
_S19 _C.Balaji, Aged about22 years, Occ. Student. R/o.

H. No. 1 - 1 -9413 (1 - 1 -Bt N 1 Otd ), Vinaya"ka nagar, t,lizifiib;d. - --
4. Chakinala^Ashlsh, S/9,.C-.p.3taji Aged about 20 years, Occ. Student, R/o.

H. No. 1 - 1 -9413 (1 - 1 -Bt N 1 Otd), Vinay? kanagar, N izjmabad

...PROPOSED APPELLANT Nos. 2 to 4

. .. 
Appellant Nos. 2 to 4. are brought on record as LRs of deceased soreApp^eilant as per court order dated 14.0i.2023, vioe tA ruo. r oi zbziin As- r.r" riaol 2014

AND

/gfr.n D^qVqlqnd S/o. L.ate Danial, Agecl about 45 years, Occ Teacher, R/o.H.No.30-265/60/49, Gokul Nagar, A.S.Rao Nagai, SecunderaOiO 
- ' -

,..RESPONDENT/DEFENDANT

the circumstances stated in the affidavit filed in support of the petition, the High
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Court may be pleased to restrain the respondent herein from alienating the suit

schedule prope rties by way of sale or mortgage

l.A. NO: 2 OF 2014(AS MP. NO: 626 0F 20141

Petition under C)rder 39 Rule 1 & 2 R/w Section 'l 51 CF'C praying that tn

the circumstances sta :ed in the affidavit filed in support of the petition ' the High

Court may be, pleasr:d to restrain the respondent from inlerfering with the

possession a nd enioyment of H No l-13-77 (1-1-12812"J\ vinayaknagar'

Nizamabad of the aPPellant'

Counsel for ttre Appellants: Sri K'R' Sasidharan Nair representing
Sri A. Gangadhar

Counsel for the Respondents: Sri Srikanth Kaveti

The Court delivered the following JUDGMENT:
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THE HON'BLE SRI JUSTICE P.SAM KOSHY

AND

THE HON' BLE SRI JUSTICE NAMAVARA PU RAJESHW ARRAO

A.S.No.I 38 of 2014

JUDGMENT | (per lhe Hon'ble Sri.htsnce p.San Koshy)

Heard Mr. K.R. Sasidharan Nair, learned counsel representing

Mr' Anna*rpelli Gangadhar, rearned counsel for the appe,ants / ptaintiff, and

Mr. Srikanth Kaveti, Ieamed counsel for the respondent / dcfendant.

2. 'rhe instant is an appeal filbd by the praintirf under Section 96 of the code

of civil Procedure, lg0g chalrenging the judgmcnt and decree dated

28.11.2013, passed in O.S.No.5 of 2010, by the District Judge at Nizamabad.

3' Itide the impugned judgment, the l'riat courr partly ailowed and decreed

the suit insofar as directing the defendant to pay a surn of Rs.2,00,000/- to the

plaintiff as per the will (Ex.B7) and hacr rirso decr-eecr the suit insofar as

schedule 'E', property in 1wo equal shares, of which, one such share has been

ordered to be derivered to the plaintiff. However, the prayer for partition in

Schedule 'A', .B,, .C,, ,D,, .F,, .G, & .H, properries has been dismissed

holding that they are not liable to be partitioned.

4. For convenience, the parties hereinafter.wilI be referred to with their rank

belore the Trial Court

2025:TSHC:22424-DB



5. The briel lacts necessary for proper adjudication of the instant appeal are

thattheplaintilfhadlrtedasuitforparlilionseekingthefollowirrgreliels.viz..

' (a) Partition oT suit schedule property in lo lwo equal shares \ ilh melcrs

ontl bott'lds cntl 1|lr delilery of possession, (b) 
,For 

recol'et'| of Il': 12,5001-

per montlt.ft-rtttt lrc Deferulant tott'trrds plttintyt'f's sharc out ol'the proJits

derived.fiont sui, schetluLe Properties, from the date ofJiling tttc suit' till

the datt oJ r(alization; (c) To grant a decree for perpetual iniunclion

restraining thtt [)c.fendant' his men etc ' from interfering with tht peacelil

possess'on ttrttl tnjr\'ntenl o'f Plaintiff over the Godown siltnlea' in thc suit

.sche thtle pr(\)cr,), rill the properties are equally divided (d) F<tr recot'ery

o.[ costs o.f .strit 1t'oceer]ings and (e) Any other relie["

6 The fotlowing arc the suit schedulc properties in which the parlitton w'as

claimed bY the Plaintilt-' viz ,

"Szil Iichedule Prooerties:-
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Sched e

(New), I-l'2'l,l' siIuatecl at Vinoyaknagar' Nizamabad

Schedrtle'B':- HLtuse bearing No 30-265/60/19' situated at G()kul Nugar'

A.S RLo ltiag,ur ' Secunderabad

Schedule 'C'..- ()pan;tLot H.No.32-80/1, admeasuring 210 sq

(iirye'., A''tr 228'l siruated at Ramttkrishnapuram' Hyderahad

Schea'ute'D'. Open plor H No 32-79/1' aclmeasuring 200 sq yards lie in

sxrl,sy.No 2)8/l siruatetl at Mdlkdigiri' R'K Puram' Secunderabad

schetlule 'E' ' Agricultural lantl in Survey No 1885 and 1888 18 guntas'

silualed in Nailaram, Nizumabad'

schedule 'F' - Agricultural land in Survey No 462 admea'suring 0 31

'A'. House bearing'Yos.l-1-128/23, (l-t3'i7) l-1-120/)3

y,trrds lic in

guntLS. situal(d at Thirumalagirt' Suryapet
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Schedale 'G':- Agricultural land in Survey No.l96/A_2 (Otd). t96/82
(New), admeasuring Ac.2.00, siluatcd at Thirumalugiri, Suryupet.

Schedule 'H':- Cash of Rs.15,00,000/_ (in the custody of Defendanr,
belongs lo Daniol arul Mary).

Schedule 'I'.-- (S})Tolas of gold (in the custody o./.Defentlunr bektttgs to
Danial and Mary), valued at Rs.g,00,000/_.,'

7' The plaintiff is the sister of the defendant. Both the plaintiff and

delendant are the chirdren / regar heirs of Daniar and Mary. The parents of the

plaintiff and defendant were christians by faith and religion. 1.he plaintiff,

however, entered into an inter-caste marriage and her marriage was registered

with the Registrar of MarriJges at Nizamabad on 0g.07.r997. Because or the

said inter-caste marriage, her famiry members had certain reructance and

reservation in accepting her in the family any further.

8' According to the plaintiff, the suit schedure properties were purchased by

their parents from their hard earned money and ihe properties were purchased in

the name of the father, the mother, and some property in thc name of defendant.

According to the plaintiff, her mother died on 09.05.2003, so also her father

died on 24'07.2009. Thereafter, the legar representatives were broughr on record

as appellant Nos.2 to 4. According to the praintiff, after the death ofher father,

her brother took possession of all the properties and refused to acknowredge her

right in the father's property which led to the filing of civir suit. -fhe 
defendant,
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on the other hand, disputed the entire contentions that were raised by the

plaintilf seeking lor partition in the suit schedule property lt was the outright

contentionolthodelcndantthatthepropertieswereinfactthrlsewhiclrwere

purchased excltrsivell' by him and, as such'.those were all self-acquired

properlies panic ularh' :;chcdule 'B' & 'C' and half of schedutc' 'E' propefty'

Further, schedule'(r' pr'operly was one which was gilted by his qrand-rnother to

themotherolthcptairrtilTandthedefendant.Itwasthefurthercontentionofthe

defendant that the plaintil'fls marri.age was an inter-caste and ttrc said marriage

was registered. Howe "'er, singe the said marriage was againsl. the will of her

parents, and sin:e her parents underwent tremendous mental agony' the father of

the plaintilf subsequerrtly made an endorsetnent' viz ' Ex'B'7' expressing his

intention of beclueathing his properlies which stood in his name in lavour of thc

defendant and -ris chil,lren, thereby excluding the plaintilf frorri inheriting any

share in the afirresaid properlie s' After pleadings were complete' the plaintiff

led evidencc as PW.I and other two witnesses, viz., PWs.2 and 3' The

defendant, on the other hand, examined five witnesses' viz ' DWs' i to 5

includingthecLeferrdarrthimselfasDW.l.TheplaintiffhadexecutedaSmany

as twenty documents viz., Exs'A l to A 20' Likewise' th': defendant also

marked thirtee-r docunrents viz., Exs B l to B'13'
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9, In the given factual backdrop of the case and the issues that have been

framed by the Trial court and which have been answered, the pertinent question

that arise for consideration is "what is the evidence led on either side so as to

prove that the properties that are sought to be partitioned were those which

belonged to the family of praintif,f and defendant, and that the same were not

self-acquired properties of the defendant alone?,,.

l0' PW. l, in her cross-examination in chief, had deposed that she is in
possession of a portion of the schedure 'A' property and that the said propefty

stood in the name of her father as recorded in the municipal records. She further

stated that except for the portion which she has occupied in the schedule ,A,

property, the rest of the properties stood let out to the tenants, and it was the

defendant who had been collecting the rents derived therefrom, and without

sharing the same with the ptaintiff who too had an equal share in the property.

Further, PW. 1 in her cross-examination, stated that she had been receiving rents

from the tenants ofschedule 'A' property from June, 2010 onwards. She futher

accepted in her cross-examination that after the death ofher parents, as a result

of a mediation of the elders in the family, she has received l r tolas of gold from

the defendant, though she claims that the said l r tolas of gold were with herserf

and that it was kept with her father and that the same was not paft of the

partition. Further, in her cross-examination, she had also categorically denied
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the so-called \\'ill that r.vas executed by her lather denl,ing the ."'ery handwriting

itself and the signaturi:s pLrt on the said wilt ctaiming it to bt: of her father's.

The same avertnenl s sce ln to have been reiterated by PW 2, Mr G Narender and

PW.3, Mr.A. S:inii'as.

11. on the contrarl,, I)W.1-John Dayanand, in his evidence has admitted the

fact that the plaintifl is his real sister. He also admitted that r:ertain properties

were purchasert b1, hi: parents. He categorically states that properties shown in

schedule ,B' and .C' and hatl pcirtion of the property show. in schedule 'E'

were those which were purchhsed by the delendant himself and, as such, these

properties became sell-acquircd property of the defendant and hence the same

could not had been ctaimcd in partition by the ptaintiff'

12. Likewise, the c,rntention ol the defendant was that the prroperty shown tn

schedule 'G' was 1;ifted by the defendant's grandmothe'r, in favour of

defendant,s firthcr a-rd w,ho in turn had bequeathed it in favour of the

defendant's mother which by itself would go to show that the contention of the

plaintiff that z tl the suit schedule properlies were those which were purchased

by their parents / lather to be incorrect and the plaintiff s contention gets

falsified in itself According to the defendant, while the plaintiff and her

husband were residing at Rakasipet, Bodhan between 199'7-2000, they had
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executed the agreement cum declaration stating that they wi, not claim any

share in the property ofthe father ofthe plaintiffand defendant and the copy of
such a document executed by the plaintiff was said to be in his possession.

13' The delendant further contended that the praintiff, in fact, has i,egalry

and forcetully entered into the possession of the schedule ,A, property before

filing ol the suit and that she had broke open the rocks in the portion where she

took possession without any knowledge, notice or intimation to the defendant.

The defbndant further contended that before the death oftheir father, he had, in

fact madc a small note in ,a diary that was kept in the house expressing his

intention of giving the suit schedule properties eamed by him to the defendant

and in the said document the father had expressed his will of the plaintiff to be

given I I tolas ofgold and Rs.2,00,000/_ in cash.

14' The defendant in his evidence has also stated that after taking possession

of a porlion of the suit schedule 'A' property, the praintiff has in fact arso got

ousted the earrier r.enants from the house at vinayaknagar, Nizamabad, and in

their place new tenants started residing and she started receiving rents. That the

plaintiff has meanwhile collected inasmuch as Rs.3,50,000/- towards rent from
the said house.
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15.Inhiscrc,ss-exalllination,thedefendanthasacceptedhisdateolbirthto

be30.03.lg65andhasalsostatedthathedidhisintermediate:ntheyear1983

and also did his teachels' training in the year 1985 He has also accepted the

fact that the date 6n s hich Ex B l was executed' i'e' on 07 06" 1 982' he was a

minor and tha. the said proper-ty mentioned in Ex'B I was one which was

purchased by tre fatht:r in the name ol the defendant' The def'endant had also

categorically <leniecl the fact that the property reflected in Ex 82' dated

30.06.2010, is not which was purchased by his father" but lrom his own

eamings. He I as also submitted that he becarne a Govemment teacher in the

year 1990. Hr: has a.so denied the lact that schcdule'A"&'B'properties

belongs to his father and that the housc that is Situated in schedtrle 
.B, property

is one construt:ted by r'heir father

16. Simitarly, iden-ical stand was also taken. by the delenctant denying the

factthatthe property which stood ir.r schedule'A'&'B'was purchased by his

father from c,ne NIr. Kalidas lbr a sum of Rs 25'000/- The defendant has

admitted the iact thai in Ex'87, the so-called diary notes rellecting as a Will'

there are refe:-ence o' bank deposits and gold mentioned therein lt was further

stated by the ,lefendant that hall of the schedule 'F' propefiy is his self-acquired

propefty and t was d:nied of it being totalty a joint famill' n"'1"3
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17. According ro Ex.B9, Ex.Bl0, Ex.Bll which are part of the same diary

bearing notes written by his father and Ex.Bl l, a Kaul Nama, was scribed on

29.06.2002 by his father.

18' Now when we look into the written statement filed by the defendant, it is

pertinent to take note of the first line of defence taken by the defendant, which

lor ready relerence is reproduced hereunder:

"It b lrae thal lhe oar.enls of the Plaintiff and Defendanl urchasedD
pro'perties, bul some of the prooerties shown in the schedule unnexed lo
the Dlaint ar,e Darchased e-rclusivelv bv the Defendant which are his self
acq uired Droperlies.

More oarlicu larlv the DroDerli,es shown in schedule BandCand half
Dort.'ion of the proDerlv shown in S,chedule E are Durchased bv this
Defen dant which are h is exclusive oroDerties.

The orooerties 5hown in Schedule G are the p erl,les Eifted by the grand
mother o the molher o

favour of Smt.

the Plain and ndanl in her avour lnt, e

).'

19' The lurther stand taken by the defendant arso is that the suit schedule ,A,

& 'B' properties stand in the name of their father. The relevant portion reflected

in paragraph No.4 of the written statement is also reproduced hereunder:

"lt is true lhat the property shown in scheclule_A and B (house properry
siluated al Vinayaknagar) i.t 

"-tanding in the name of the father of the parties
lo the suit i.e., Late S.p.Danial in the municipal records.,,
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20. So far as the :.o-cal[ed Wi[l executed by thc deceas.:d father of the

plaintiff and ,lefendant, the defendant, paragraph No.9' has rnade the1n

fotlowing avertnenrs. r iz.,

" lt is neec] lo tnetlrttn here that the.father o.f the Plainriff and De./bndant has

wrilten ,t diur|,. trxpressing his illlention to give lhe suil schedulc properlies

earned by him 'o the Defendanl' which is almost in the form of a will

v,herein he lns t:utegorically menlioned that the Plaintiff shall he giyen I I

tolas qf qold ctna Rs 2 lakhs each "

21. Subsequent to the aforesaid averments, the delendarlt had filed yet

another additional written stal,ement in a gap of about a month's time from the

earlier written statemc nt that was fited by him. Thcre was noth ing new that has

been brought in this rldditional written statement as the entire contents of the

plaint has already bee n denied by them in the previous u'rittcn statement. The

only developnlent w?s the new stand taken by thc delendant that as regards

pafting t 1 tolas of gold and Rs.2,00,000/- in cash, I I tolas ol gold was given in

the presence of famili members and village elders. But so lar as the payment of

Rs.2,00,000/- in cash is concemed, the delendant is silent in his evidence.

22. Based tLpon tht: written statement and the stand taken by the defendant,

the defendant enterecl appearance before the Trial Court and deposed that his

parents had lturchased properlies, of which, sotne of the properties were

purchased in .ris nanre and that some properlies \ /ere purchased by him in his
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individual capacity. Therefore, those would become his serf-acquired properties.

The relevant portion of the deposition in respect of the same for ready reference

is reproduced hereunder

" l admit that lhe plctintilf is my .rister. I also admit lhat our parents
purchased propertie.t but some of.the properlies are purchased by me which
are my exclusive properlies. More parlicularly the properlies shown in
schedule B and C and ha( portk4 of the properry shown in schedure E are
purchased by me ancl the said properties my self acquired, exclusive
propertier-. The properties shown in schedule G are the properties gi/ied by
our grandmother in favour of my futher, who in turn bequearhed to my
mother.

It is a fact that the schedule_A and B
standing in the name ofmy.father.

(house property at Vinayaknagar) is

As stated eorlier the properties shtmn in scheclule B, and half portion of
property in schedule E are ny exclusive and individual properties.,,

23' Further, the defendant also stated that his sister i.e. the praintiff after

performing an inter-caste marriage had executed a document in the form of an

agreement cum decraration on lg.06.lgg7 indicating that she wi, not claim any

of the properties which srands in the name of her father. However, subsequentry

the plaintiff has illegally and forcefully entered into the suit schedule ,A,

property and taken possession of the same. The evidence in this respect again

for ready reference is reproduced hereunder:
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"the plaintifJ'and lter husband Balaii have execuled a doatment in the form

of agree,nent L'urt tleclaration stating that they trill noL claint uny o'f the

propertits oJ'ltle Danial and sent the saitl clocument lo t11)' D(u enls throttgh

d person

24. i1 s7n5 de,posed try the defendant that his father in lact hrrd written a note

in a diary inter ding to give the propefties that he had to his son' the delendant

andthechildrr:nofdt:fendant,andthatherfatherinthesamediaryhadalso

written to pay Rs.2,00,0001 in cash and 1 I tolas of gold to the plaintilf in lieu

ol parlition o I the properties. TJre aspect of the so-called Witl for ready

reference is aglin reproduced hereunder:

"my Jather wrotc a dior!- in whith he wrole his intentiort to qile lhe suil

schedttle ptoperlies earnetl by him to me v'hich is ulrnosl in the form o'f a

14/ill ctnd v'herein he has categorically mentioned thut tlte pluinti./f shull be

given I I blas o.,'' golcl and Rt 2'00 000/- cash '

25. lt is als,r pertinent to mention here that even the defendant himself in his

depositionharlstatedthatwhatiswritteninthediaryisaltlostinthelormofa

Witl, which irr itself means that it is in fact not a Witt. L,ike.'l.ise, irr his cross-

examination, '-he defendant has accepted the fact that when E>r'B I was executed

on 07.06.198 2 he rvits a minor' At the same breath' the de1'endant denies the

property reflt:cted in Ex.B2 to be one purchased by his lat)'rer' At the same

breath, he also states that he was no1 an eaming memhel till lq85 and Ex'82 is

one which was 
-exe-cuted 

on 09.11'1963 when admittedly hr: do not have any
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hereunder:

"As on the date of Et.B-l I was minor. My father purchased the property
under Ex.B-l on my name. Il i.t not true lo sugge:tt lhol the property coyered
in Ex.B-2 is purchased by myfather with his earnings. I ruas not the earning
member upto 1985. The witnes.y atlds that he worked as medical
representative in the ydar 1995. Since 2009 I am on earned leave. In this
yeor 1990 I joined as government leacher..,

26' DW'2, the patemal uncre of the praintiff and defendant, arso does nor

state anything in respect of the payment of Rs.2,00,000/- to the praintiff. so arso

DW'3, yet another paternal uncre of the plaintiff and defendant, accepts of
having given l1 toras of gord to rhe ptainriff in his presence by the defendant

but does not speak ofthe payment ofRs.2,00,000/_.

27' From the scrutiny of the evidences and the deposition of the witnesses

examined during the course of evidence before the Trial court, it stands

established that the plaintiff is the sister of the defendanr. It also stands admitted

that there were certain properties which admittedry were belonging to the father

source of income. 'r-he defendant further says that he, in fact, got appointment as

a Govemment teacher in the year I990 which would only prove that whatever

property he could purchase, could had been only from the income he started

deriving from 1990 onwards and it courd not had been before that. For ready

reference, the deposition reflected in his cross-examination is reproduced
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oftheplaintiffilndthedefendant.Itisalsoanadmittedpositiollthatthedateof

birth of the defenrlant rvas 19'03'1965, as such' he would attain the age of

majority only in thc '/ear 1983' It is also an admitted position that he was

pursuinghissttrdiestililg85,whenheclearedhisteachers,trairrirrgcourse.The

defendanthimr;elfinltiscross-examinationadmittedthattiltl-heyearl985he

does not have any soLtrce of income which would by itself prrx'e the lact that

any property uhich stood even in the name of the defendant \&'ils one which was

purchascdintltenameofthedefqndantfromtheinconreofthcdeceasedfather.

ltisalsoadmittedbythedefgndantinhiscross-examinationthathebecamea

Governtnent te rachet' only in the year 1990'

28. Anothet aspect which is evident from the pleading and evidences which

has corne on r:cord is that of the defendant not disclosing beft,rc thc Tria[ coutl

as to which arr the pr'lpefties that he had purchased independently tiom his own

income and ra,hal was his source of income at the time of pr-rrchasc o1'the so-

called suit PlcPenY

29. Now ctlming to the so-called diary note' Ex'B7' u'hich according to the

delendant amounts it to be a "will", the biggest hurdte which is coming in the

wayofdefenllantforestablishingthesaidcontentionisthefactthatEx,BTdoes

not seem to have been executed or prepared in the presenci: of any witnesses
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and not even in the presence of the defendant, his son. Second thing that which

is reflected from Ex.B7, is that, the executanr of the will i.e. the father of the

ptaintiff and the defendant has not specified the actual details of the property

which he intended to give to his son and grandchildren. The onry vague

relerence in that diary note is so rar as a house in Nizamabad. two prots in

Hyderabad and one in Tirumalgiri etc. etc. with no specific detairs. Like, for

instance, he has one plot in Hyderabad and one in Secunderabad and in the said

circumstances, could it be treated as two properties which stand in his name or

is there any other propefty which the praintiff coutd nol have claimed from her

parents out of sheer negligence.

30' DW'2 and DW.3 also have categoricalry stated that regarding the so-

called wilt, they came to know about it after the death of her brother i.e. the

father of the plaintiff and defendant and not betbre that. The deposition of DW.3

would go to show that the family members olthe defendant as also DW.3, the

patemal uncle of the praintiff and the defendant were annoyed with the plaintiff

on account of her performing an inter-caste marriage and that out of their

annoyance decided not to ailow the plaintiff to come to their house which is

sufficient to give an indication that DW.3 so arso DW.2 and DW.r (defendant)

were not having cordial and heatthy relarionship among them onry because of
the inter-caste rnamiage that the plaintifr had entered into. Therefore, there
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cannot be said to be neutral witnesses unbiased in their thoughts and their

relationship.

31. It would be lci':vant at this j uncture to take note ol the provisions of

Section 63 o1 the Succession Act, which for ready reference and better

understanding is lepro Juccd hereunder:

'63. Esecutiott of unprivileged wills'-Every testdlor' not heing a soldrcr

emptoyctl in att :t1;cdilion or engaged in actual v'arfare' [or att 
'tirnrun 

so

cmplovt:tl ctr errytrgetl l or a r4ariner at sea, shall execule hi't tt';ll according

to lhc fi,llott ing "u1r':

fu) The tc.\ttttt)t shull sign or shall ffix his marks to thc will rtr it shall bc

signed 4' .totllc nllter person in his presence and by his direcllott

(b) 7ht signtrttr''c or mark of lhe lestator' or the signalure r"l the person

signing /br lttnt shttll be so placetl thal it shall oppeor thtl it tus intcndetl

thertbl to :litt' t'/./ct:l to lhe'A'riling as a will'

(c) The wili :ht.'ll ba attested by two or more tritnesses' eoch rf'v'hont htts

-\een lhe te.\tttlot' sign ttr affLx his mark to the u'ill or has seen some other

persrsn sigrt lhc ttill. in the presence and by the direction of Ihe teslutot or

ha.s rer:eivt'tl ftLtn lhe teslalor tt personaL acknov'ledgntenl o'f his signulure

or mtrrk. rtt t,f lhc stgnature of such other person; and eath of !he v'itnesscs

shall . ign tlrc trill in the presence of the testalor' but it shaLl not he

tlecessr)' ll'utl nrt|e lhan one witness be presenl a! Ihe sdme lime' und no

p(rrticulur lorn of attestation shall be necessary' "

32. Sectior 68 of the Evidence Act which deals with the proof of execution

ofdocumentr;thata:erequiredbylawtobeattested,particularlyrelevantin
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cases of wills, gift deeds or certain types of contracts, is again for ready

reference reproduced hereunder:

"lf a document is required by raw to be attested, it shal not be used a.s

evidence until one a esling witness at least has been called Jbr the purpose
o./'proving its execution, if there be an alesting witnass arive, arur subject to
the process of the Court ancl capable of giving evitlence:

[Provided that it shall not be necessary ro call an ottesting witness in proof
of the execution of any document, not being a will, which has been
registered in accordance with the provisions of the lrulian Regislralion Act.
1908 (16 of 1908), unless its.execution by the person by whom it purports to
have been executed is specifically deniecl.J ,,

33. A three Judge Bench of the Hon,ble Supreme Court in the case of
Shivakumar and Others vs, Sharanabasappa and Othersr, in paragraph

No 1l, has laid the guidelines and principles to prove the varidity of the wifl
under unexplained and suspicious acts. The relevant portion of paragraph

No. I I for ready reference is reproduced hereunder:

'' Will - proof and satisfaction of the Court

I I. As noticed, the basic point for determination in this case is cts to whether
the High Court was ju_sli/ied in taking a view contrary than that of the ftiat
court and in holding that the will propouruled by the ptaintilJi is not the
genuine will of the deceased Sangappa. Delermination of this point,
obviously, revolves around the legal principles applicable to the making ofa
lestamentary document like will, its proof, and ilrj acceplonce by the Court.

' 12ozt1 tt scc zll
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I l.l. The t|il,t bt"n.g o rather solemn document lhal conrcs intt' ttpcrotiotl

after thc deulh o/ the ttslLllor. special prot'isions are made in the '\tatules for

making ,tJ tt trill urul for its prttof in a court of law sectitttt 59 of the

Successirtrt -1t l pt ol idcs lhot every person of sound mind' not b(ting u minor'

may tlisltose rtl l'is ytroperty hy wiLl A will or any portion tl a will' the

mttking tl tr hiclt ha.s ber:n ctrrtsed by fraud ot coercion or h't any such

imporluttil) lhLtt '1u\ t(Ikcn atray lhe .free agency of the teslotor' i's declared

1o fis votcl rurlar Sct:liort 6l of the Succession Acl; and -fitrther' Section 62 of

lhe Sttcce's:it,ll ,1 't cnable's lhe mctker of a will lo make or uLter the same al

any time tt,httt ltt i.t (:on1pe tent ltt tlispose of his property b1t u'ill Chapter Ill

o.f Part If' rtf th" ,strccession Acl contains the provisions 'fctr ':rccution qf

unpri'iL:getl trills kt.s distinguished frrtm privileged wills provideel '/br in

Chapter IV1

I1.3. L,lthorara prrtt'isionls have becn made in Chapter VI of th't Succession

Act. in ,letli; t.s :l to I t I' for unslruction of wills which' in lht'ir sunt and

sub.slttn':t, nr.rkt: the inlenlion of legislature clear that ant irrelevanl

mist)escriptiLn or errot. is not to operale against lhe will; arul approttch has

Io he l(. Ni\',i L'[lt:t:t ltt ct t|ill once it is;fountl to have been extL'uted in the

sound .;tat(' ttl ntittd h) lhc lc\t(ttor while exercising hts ov;n free u'ill.

Hou'evt,r' trht,tt lha lt'ill is 'surroundetl by susptcious C tt:tltl,ts IanceS ' lhe

Courl trottltl r.rl)L:Ll tlltl lhe legilimate suspicion should be renoved before

the tlocrtntcttt itt (ltL(stiotl is occePted as the lasl 14'ill of lhe lestotor

11.5. l'he lt'trttt:tl cttttnsel for the appellant has refened to rhe decision

in It. I/cnkttrucltulu lyengar [lt Venkatachala lyengar v B'N.

Thintmujantnta. tlR l95g SC 1131 It is noticed that in paras lE to 22 ofthe

sa'd d(ci\ku1, thi:' Courl has synthesised and condensed alm''tsl the entire

panorLn[t rclatinx v'ith execution and proo.f of a wil! ana' the guiding

princip'les./ot' tt trturl vt'hile cxamining lhe documenl which is 1t'''tpounded as

a will. Thc:t' ptt.\\ages in the saitl three-Judge Bench decisiort 'tf this Court

coultl ttc u:aiirl,y rtprorlucecl as undcr : (AIRpp l5l-52' lxtro: l8-22)

\t\,
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" I 8. lthat is the true legal position in the motter o.f prooJ ctf wills?
It is well-known that the proof of wills presents o recurring topic

.for decision in courts and there are a large number oJ.judicial
pronouncements on the subject. The party propounding a will or
otherwise making a claim uwler a v)ill is no tloubr seeking to prove
a document and, in deciding how il is to be proved, we must
inevitably refer to the statutory provisions which govern the proof
oJ'documents. Sections 67 anct 6g of the Evidence Act ore relevant

Jbr this purpose. Under Section 67, ifa tlocument is alleged to be

signed by any person, Ihe signature of the said person must be
proved to be in his handwriting, ond for proving such a
hanhr)riting under Sections 45 and 17 oJ.the Act the opinktns oJ.

experts and of persons' acquainted with the handwriting oJ. the
person concerned gre made relevant. Section 6g deals with tha
prooJ' of the execution of the clocument required by law to be
attested; and it provides that such a document shall not be usecl as
evidence until one attesting witness qt leost has been called Jbr the
purpose of proving its execution. These provisions prescribe the
requirements and the nature of proof which musl be salisfied by
lhe party who relies on a clocumenl in o court of taw. Similarly,
Sections 59 and 63 of the Indian Succession Act are nlso relevant.
Secthn 59 provides that every person of sound mind, not being a
minor, may dispose of his properly by will antl the three
illustrations to this section indicate what is meanr by the
expression "a person of sound mind" in the context. Section 63
requires thal the testator shall sign or a/Jix his mark to the will or
it shall be signed by some other person in his presence antl by his
direction and that the signature or mark shall be so matle that it
.shall appear that it was intended rhereby to give effect to the
writing a.s a will. This section also requires thar fie wi sha be

atlested by t\yo or more wilnesses as pre_scribed. Thus, fhe queslion
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as 'o u itelltr:r the rtilL ser up bl lhe propounder is proved to he the

las' v'ill ol thc tesktlor has lo be decided in the light of these

prr.r,isit,ns qa.\ llrc lctltll(D' .signed the will? Did he undcrsl'utd lhe

natttrc rtntl tlfttct ttf thc clispttsirions in the will? Did he pfi his

.signatttc tt thc vill knott'ing vhat il conlained'? Stated ht oadly it

is ,'he tlc.i:ittrt o.f thase qucstions u'hicl't .determines lhe nature of

lhe .finding ttn thc rltteslion o.l the proof of tttills lt tt'ottld Prima

facie b,: tne to scly thot lhc tviLl has to be proved like a'1v other

do':umt'nl t.rLepl us b lhe special requirements of alt['ttolion

prcsctib((l b' .\cttion 63 o/ the [ndian Succession Act ]l\ in lhe

ca.;e o/ pto,l of olhtr drtcLrntenlt so in the case ofprool ol wills it

wt.ukl hc ittlc lo erpecl prool r|ith mathemalical certainly fhe tesl

to be oppl ttl t,rtLtltl bc the u.vuul test of the \atisfaclion o.f the

plttlenl trtint.l rn sttclt nnlters.

19. Hrtt at ':r. lhere is orte mlporlonl .fealure u'hich distinguishes

v,ill.s .lrom othcr clocuntenls Llnlike other documents the will

speaks -[rr,nt the tleath o.f lhe lestator' and so' 14)hen il is

propot,nrlL: .l or produt'ed be-fttre a courl, the leslalor v'ho hus

al,eatlv tlaltttrled lhe vorLd cunnot say whether it is his will or nol;

arrl lltis uslte c:t rutlurully introduces an elemenl of solemttiry in lhe

tfuasir.,n ()l lht ql1a.\tion uS Io vthether the document pro|xtunded is

pr ot,etl lo be the lasl v'ill and testament of the departed testator'

E'en to itt tlt'aling v'ith the proof of wills the court wili slart on

lhe srtrtt ttllquil')) u\ in lhe cose d the proof of docum;:nts. 1'he

propotmdtr v ould hc called upon to show by satisfaclory ttvidence

that rlrc vill v,as signed by the teslator' lhat the testator ot the

rclevont lirye wos in a sound and disposing stcte of mind that he

untlerslootl the ndlure and eJJbct oJ'the dispositions and put his

.signalure 'o the tlocument of his ou'n.frce will. Ordinarily when lhe

sriLlenct tttltluccd in sttltport o/ the u'ill is disi'tterested,
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satisfactory ond sufficient lo prove rhe sound and disposing state oJ
the testotor's mind and his signature as required by law, courts
tvould be iustified in making a firuting in favour oJ. the
propoundcr. In other words, the onus on the propounder can be

taken ro be dischargecl on proof of rhe essentiat J.acts just
indicuted.

)0. 'l here may, however, be cases in which the execution of the wilt
mo! bs s,rrrarnded by suspicious circumstances. The alteged
.\ignalure of the testator may be very shaky and doubtfut antl
evidence in support of the propounder,s case that the signature in
question is the signalure of the testator may not remove the doubt
created by the oppearmlce of the signature,. the condition of the
testator's mind may,appedr to be very feeble and clebilitatetl; and
evidence adduced mly not succeed in removing the legilimate
dctuht us ro the mental capacity of the testator; the clispositions

made in the v:ill may appear to be unnotural, improbable or unJair
in the light oJ-relevant circumstances,. or, the will may otheru,ise
itldicate lhot the said dispositions may nor be rhe result oJ the
testator's Ji.ee will and mirul. In such cases the court woultL
nuttrrolly expect that oll legitimate suspicions shoultl be comptetely
remoyed before the document is lccepted as the last wi oJ the
testator. The presence o/ such suspicious circumsfances naturally
lend.s to make the initial onus very heavy: and, unless it is
salisfucloril.y dischrtrged, courls would be reluctant to treat lhe
document as the last will of the testator. It is true that, d a caveat
i.s .filed alleging the exercise of undue inJluence, frautl or coercion
in respect o.f the execution o/ the will propouncled, such pleus may
hove to be proved by the caveotors,. but, even withoul such pleas
circum.\tances may raise a doubt as to whether lhe lestator wos
acling of his own .free wilt in executing the wi , and in such
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circumslunt:c:, il vt,ouLtl be u parl o/ lle initial onus lo reftu)re any

such Legitinntta doubts in lhe maller.

2l Apurt.[tttttt lhe :Lr.sJtitittLr.; (:iramslunccs to vhich v'e lttte.itt'sl

re.lbrr(',1. ttt .;ome (:(tsas lllt tt'tlls propttundetl discLose another

inJirntiir ['roptttlttlers lhctnsch'es lake a prominenl Part ill lhe

ext.cutiotl t,/ the v'ilLs trhich cortfer ttn lham suhstuntial hLtrc.fits lf

il ts sht)yn that the propoulttler has takena prontinenl pL'rl in the

exzcttlion tl lhe tt'ill und has rt'c'tir'r'Ll \ltbslantidl bcntft ttnder it'

thttt ilscll rs generall.y lreotcd as a suspicious circtttn'\ldnce

at;ending the cxecution of thc tritl and lhe propounder is required

lo remoye'he said suspicion hy clcur and satisJ'actor'y evule'nce Il

is in cotutection with tlills that present such 'strspicious

ci;cuntslnrices lhal decistons of Dnglish courls oflen me'qlion the

te.;l ol lht sttlis.faclkttt of iut]iciul tttttscience- lt mal be that the

re.ference ,o .itrditiul tonscience in thi.v conneclion is a htritugt

.fiom sint tu ob.scrvc ion: mutla bt'tctle.sittslitul courl'\ in England

when 'het ctcrcrsed.jtrristlittitttt ttilh rcfbrcncc lo Y'ill\', bul any

oltjeclion to lhe tt\e of tht tord "cttnsciancc in lhi'\ conlexl

wcultl. in otrr ttpinion, he pttrcll' tcthnicol and ocadentic, if not

pttdanlic. 'l'hc lesl merely emphosises thdt' in determ'; ing the

Ercstion as lo whclher an inttnLment produced before th':: c:ourt is

ll,e lasl will of the testutor, lltc coru l is deciding tt solemn question

a,T l it nltt;rt be fully satisfietl thal it had heen talidll' execuled by

llp tesldor vho is no longer ulive

22. ll is ttitvious thar for deciding molerial questions' of -lict which

a"ise in troltlitations .fbr ltrLtbute rtr in actitttts on u'iLls nrt hard

andJtrst o, inJlerible nies can hc laid dottn.for the apprcciation of

the ct,irlenca. Il ntay, lutv et'cr, be stated generall| lhat a

propoundttl' o[ the u'ill hos to prove the due and vtlid er':tution of

Itte v ilL ontl that i.[ lhere art dl?l Jllsplcl{'//s irtlttnstances
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surrounding the execution of the will the propounder must remove

lhe said suspicions .from the mind of rhe court by cogent and
satisfoctory evidence. It is hardly necessdry fo add that the result
of the application of these fiuo general ond broad principles would
alu,ays deperul Ltpon the.facts and circumslances of eoch case and
on the nature and quotity ofthe evidence adtlucecl by the porties. It
is quile lrue that. as ohserved by Lord Du porcq

in llarmes v_ I[inkson [Harmes v. Ilinkson, l946 SCC Online pC

20 (1915-1(t) 50 CWN 895J , ,where a will is charged with
suspicion, the rules enjoin a reasonable scepticism, not an
obdurate persislence in disbelief. They do not demand from the
,ludge, e,"en in circumslances oJ grave suspicion, a resolule aru1

impenetrable incredulity. He is never requiretl to close his mind to
lhe truth.' It y'oukl sountl platitudinous to soy so, but it is
nevertheless lrue that in discovering truth even in such cases the
judicial mintl rnust always be open though vigilant, cautious ancl
circumspect. "

(emphasis supplied)

I1.6. The learned counsel/br lhe appeltant has referred ro paras 7 and g of
lhe decision of this Court in lndu Bula Bose ftndu Bala Bose v. Manindra
Chandra Bose, (1982) t SCC 20J which may also be taken note ofas under
. (SCC pp. 22-23)

''7. This Court has held that rhe mocle of proving a will tloes not
ordinarily dilfer.from that of proving ony other document ex.cept

to the special requirement of attestation prescribed in the case

of a will by Section 63 of the Succession Act_ The onus of
proving the will is on lhe propounder and in the absence of
suspicious circumslances surrounding lhe execution of lhe u,ill,
proo/ of' le.stamentdr), capacity and the signature of the teslator
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a:: required by lau, is su.ffcient to discharge lhe onus. ll/here

hou)eret' there dre suspicious circunsl(tnces. tha onus is on lhe

p|opoLod(r to explain thcnl lo lhe \uli.tfuction .t lha court

be.fore tht' court accepts the uill as genuine. I'-ven vhere

circuntslt|nes give ri.se lo dottbts. it is -for lhe prttpounder to

sdtisf) tlle conscience o-f the court. The .suslttcittus

ctrcuntsl(urces may be as to the genuineness ttf the .sigttat"tre.s of

lL,e te.\tulo,. the condition of the leslulor's mind. thc t{ispo:ition.r

made in ttrc v,ill being unnalural, inrproboble ttr tnfttir in the

li.;4ht o/ ,'elevant circumslontes. or there migltt he olher

ir,dicalion; in the v,ill to shov thtll lhe tcstutor's.mind vus nol

free. ln sL'ch a case thqcrnol rt,ouLd noturullv e\pecr lhal all

legitinntc suspicions should he complctcly removcd befrtrc the

document is acce1rted as thc lasl vill o/' the te.\lulL,r ry the

propoundrr himself takes a pronincnl purl in lhe crccutton of

tl'e will v lich confers a substantial benafit on him, lhat is olso a

clrcunlstatrce to be taken into occounl, urul the propotuttler i.s

r<'quired to remove the doubt.s h), clcur ontl soti.sfittorl,

evidence. .'f the propounder :uccaetl.t in rernot rng lhc .\Lt.tplcit)us

c)rcunlslattes the courl vnuld grunl prcbate. evlt if lti,: v,ill

r, ighl be unnatural and might cut off wholly or in put near

rt'lation.s. [ ,\ee Shashi Kuntar Baneriee v. Subodh l','umar

Btneriec, Alll 1961 SC 529.. H. L'enktluchulu [yengur r l].N.

Thimntajanma, AIR 1959 SC 113 : 1959 Supp ( 1) S(:R 1)6 ..

I?59 ,\C.l 507, Purnima Debi v. Khagendru Nuruyun Deb, AIR

1?62 SC 567 . (1962) 3 SCR 195 (1962) I SCJ 7251

8. Needless to say that any and every circunsldnce is nol o

";uspiciot,.s" circumslancc. A circLtnxstotlcc ttlttltl he

".tuspictoL,.t" v,hen il is not normal or is nol rutrmolll'erpecled

ir. a rurrmul .silualion or is not expccled of a norntal pcrso't
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(emphasis in original and supplied)

34. The Hon'ble Supreme court further in the case of Meena pradhan and

Others vs. Kamla pradhan and Another2, in paragraph Nos.9 to I l. held as

undei:

"9. ,4 will is un instrumenl of testumentary disposition of property. lt is a
legally acknowledged motle o/ bequeuthing a testotor,s property during his
liJbtine to be octed upon on hisiher tleath and caruies with it an element of
sanctity. Ir speaks Jiom the death of the lestaror. since the restator/testatrix,
at the time of testing the documenl for its validity, woultl not be available
for cleposing as ut the circuitstunces in which rhe will came to be executed,
stringent requisites for,thc prooJ thcreof have been statutorily enjoinetl to
rule oul the possibility of any manipulation.

10. Relying on H. Venkatochala lyengar v. B.N. Thimmajamma [H.
Itenkatachalu lyengar v. B. N. Thinmalumma, I 95g SCC Online SC 3 t :
1959 Supp (1) SCR 126 . ,.1tR 1959 S(: JIJJ (hree_Jutlge Bench), Bhagwan
Kaur v. Kartar Kuur [Bhagrrtn Kuury. Karlar Kaur, (1991) 5 SCC t3SJ
(three-Judge Bench),.Ltnki Narayan Bhoir v. Narayan Namdeo
Kadam [Janki Narayan l]hoir v Narayan Namdeo Kattam, (2003) 2 SCC
9lJ two-Judge lle nch). yuntrutm Ongbi .l.ampha 

lbema Devi v. yumnam

Joykumar Singh [)'umnam Ongbi l.ampha lbema Devi v. yumnam

Joykumar Singh, (2009) l SCC 780 (2009) 2 SCC (Civ) 348J (hree_Judge
Bench)and Shivakumar y. Sharanttbasappa [Shivakumor v. Sharanabasapp
a, (2021) ll SCC 2771 (three-.hutge Bench), we can deduce/infer the

following principles requirad lor proving the valitlity and execulion oJ.the
will.

' 1zoz31 s scc -tt+

2025:TSHC:22424-DB



Page 26 ol-30

10.1. The cotn't has lo consicler two uspects :.fir'stly that lhe v ill i's executed

hv the lestatL,r. ct d secondly, thttt il t:'as thc last u ill cttcv:t:Ll [.1" htm'

10.2. tl is nt,l reqttired to be provecl v'ith mathemulicul octrrnt't hut lhe

test of srtlisfttcrirtn of the prudent mind has to be applicd.

l0.3. A ,ttitl ts ttTttiretl to fulfil all the fornatities rctluirctl nttlt'" Seclion 63

of the Sitccessirtt'.1ct, thal is lo say.

(a) The testutor shall sign or affx his mark b the vill or ir ';hall be

signed b1 s,)me other person in his presence and hy his r'liraction

antl the said.signature or alrtxafion shall shot tlnl it \'fl't tttlt'nded

to 11itte eJ.lbt I to the writing tts tt u'ill:

(b) ll i.; tnundatory b gel atlested b1' ttt o on rorc tt ;1tl''lst'-r'

thc ttgh no 1 articular form of alteslat ion is neccssar; .

(c) Dach of the attesting L-ilnesses must hut'e '\een tlu tc\tLttut \ign

or afftr his ntark lo the will or has \eet7 some olher l)crson '\ign lh(

Yvi,'l' in thc presence and b;' the direction of'the lc\fulot t has

reL:eivetl .lirtnt the testalor a personaL ucknotr lctlgntttl 'tf such

si5'nahtrc s

(Q Euch of the atlesting v'itnesses shall sign the v'Lll in the

pr2senL:e o.,'lhe lestalor, however, the presence o.f oll vittt"sses al

the sante li,ne is nol required;

10.4. Ior the pirpose ttf proving the execulk)n of the uill (tt it(t\t one

of the 'Ltle.stittg \'t'ilnesses, who is alive, subiect to the ltrocass rtf ctnrrt

and caoable ol'qiving evidence' shttll be axamined

10.5. |'he dltesting witness should speak not onll uhoul the t(stt.ttor''\

signatlres hut dso that each ol the wilnesses had signcd lha vt'rll in the

prese nce o.1'the leslator;

10.6. lf onr allc.\ting wilness con prove the execuliotl of tht: ''rill the

examinatbn ol other attesling ruitnesses can be_dLspenscd u ir h.
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10.7. Ilhere one ottesting wilness examined to prove the wilt Jitits to
prove ils due execulion, then the olher available attesfing witness hqs to
be called to supplement his er;iclence;

10.8. lLhenever lhere exists any suspicion as to the execution o/ the
will, it is the responsibility of thc propouncler to remove oll legitimate
suspicions before it can be accepted u., lhe testator,s last v,ill. In such
cases, the initial onus on lhe proptntntlar becomes heavier.

10.9. The test ofjudicial conscience ha.s been evolvetl for dealing with
those cases where the execution of lhe u,ilt is surroundetl by suspicious

circumstsnces. It requires to con.\ider factors such as owareness of the
lestator as to the contenl as y,ell as tha consequencas, nature antl effect
of the dispositions in the u,ill.. sountl. cerluin ancl disposing state oJ

mind and memory of the testutor at the lime of execution; testator

executed the will while acting on his ov,n free will;

10.10. One who alleges .frautt, fabricution, urulue in/luence el cerero
has to prove lhe same. Hotyaver. evan in the absence oJ such
allegations, if there are circumstancas giving rise to doubt, then it
becomes the duty of the propounder to dispel such suspicious
circumstances by giving a cogenl and convincing explanation.

I0.Il. Suspicious circumslances must be rcal, germane and volid,,
and not merely the .fintcrsy o.f the cktubting mincl

[Shivakumar v. Sharanabasappu. (202t) II SCC 277J ,,. Whether o
particular feature would qualify as ,,.suspicious,' 

tvould depend on lhe

facts and circumsldnces of' each cose. Any circumstance raising
suspicion legilimate in nature would quulify as a suspicious
circumstance, for example, a shab- signatlte. a leeble mind, an unfair
and unjust disposition of property, the propouncler himself taking a
leading part in the making o./ the will under which he receives a
subs tant ial benefi t, a tc.
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ll. ln snort. trpttt'l .fiont statutory compliance' hroadlt it hrr: to be

proverl thal . (q lhe teslator signed the will out ofhis tnln l)'ee vill' (b)

allhelilnetl|-txeut|iotlhehadasolmdStateoJ.mirul'(c)helu:ttlt.(tre

of the nttturtt ttrut eJfecl thereof ond (tt) the u'ill vas not erer:rlti tutder

any suspiciot ts L'ircLtmstances.

35.lnviewrfthe.lrrdgmentscitedaboveand'theguidelineslaiddownbythe

Hon'blcsupremeClourt,whenwelookatthecontentsofthcdiarynote'the

manner it is ,r,'rittcn rvithout there being an attestation an(l there bcing no

witnesses who have deposed of having seen the lather o1'the plaintilf and

delendant wriling thc said Will, and there being no spccific cletails ol the so-

calledproperteswhi,:hisreflectedinthepagesofthediary'itisdifficultto

accept the sanre as a properly executed Will by the deceased [)anial' the father

oi the plaintifl' ar.rcl cle tendant.

36. Another.aspecr u,hich needs to be considered is that the clel-endant and the

witnesses examined ty the defendant have all taken a consrstent vierv of the

entire family of the d,:fendant being annoyed with the plaintillon account of her

perloming an irltcr-caste marriage and the vengeance lor the sarne is still

carriedbythedef.encantanditappearsthathewantstodenyherrightlulclaim

only on accr,unt of that reason. In the evidence, the delendant so also the

patemal unclrrs of the plaintiff and delendant have accepted the lact that from

the time the ptaintiff entered into an inter-caste marriagc, the parents of the
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plaintilf and defendant were under agony and under mentar pressure. At all

places, the defendant and l.ris witnesses havc also said that the parents died

because of the mental health condition that arouse because of the plaintifls

inter-caste marriage.

37. These averments of the defendant would also go to show that the parents,

paticularly the father definitely was nol keeping good health from the time of

the plaintiff having performed inter-caste marriage and was under mental stress

and agony and was also depressed as pleaded by the derendant himserf, leading

to doubt the contents of the.diary and the intention, motive and the reason for

writing the same. only for the reason of a daughter rrom the family belonging

to christian faith and rerigion marrying outside the religion (inter-caste

marriage) should not and cannot be a ground for denying the daughter of her

rightful claim in her parents, property.

38. So far as the claim of the plaintif r as regards schedure 'H' & ,I,, she has

not been able to show any cogent evidence to substantiate her claim insofar as

the cash of Rs. I 5,00,000/- left by the plaintill and deflendant, and there being 50

tolas of gold in custody of the defendant. In the absence of which, the plaintifls

claim for partition in schedule 'H' &.'l fails and the same is accordingly

rejected. However, the plaintiff shall be entitred for an equal share in the

2025:TSHC:22424-DB



Pagc 30 of30

remaining imrnovablr, propcfty along with the defendant so lar as the propefties

that are reflecr.ed in sc lredule A', 'B', 'C', 'D', 'E', 'F' & 'G' is concerned

39. The initant anpeal to the aforesaid extent stands allowed and the

impugned .iudgmcnt arld decree dated 28.1 l.2AB, in O.S-No.-\ of 2010, passed

by the Distric- Judge at Nizamabad, stands set aside / quashed. The Registry rs

directed to draw a d,tcree in accordance with the order pass;cd above holding

that the plaintiff shall be entitled for half share in the schedule, A', 'B', 'C', 'D',

'E', 'F' & '(i' and not cntitled for any relief so far as schedule 'FI' & 'l'

properties are conccnted

40. As a se,1uel, m,scellaneous petitions pending if any, shatL stand closed

Sd/- K. SRINIVASA RAO
JOINT REGISTRAR

//TRUE COPY//

1. The District Judge at Nizamabad.(with records, if any)

2. One CC; to Sri l'.Gangadhar, Advocate IOPUC]

3. One CC; to Sri S;rikanth Kaveti, Advocate [OPUC]

4. Two C[) Copies

SEC]LI; OFFICER
To,

VH/PSL
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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYOERABAD

FRIDAY, THE ELEVENTH DAY OF JULY
TWO THOUSAND AND TWENTY FIVE

PRESENT

THE HONOURABLE SRI JUSTICE P.SAM KOSHY
AND

THE HONOURABLE SRI JUSTICE NAMAVARAPU RAJESHWAR RAO

APPEAL SUIT NO: 138 OF 2014

Between:

S.Jaya Laxmi@ C.Jaya Laxmi, Wo Balaji (D/o
vear!, Occ Household R/o. H.No.
Vinayaknagar,Nizamabad. (Died per LRs- 2 to 4)

2. Chakinala Balaji S/o. not kno"wn to petitioner, Aged Major, Occ. Employee,
R/o. H. No. 1 -1 -94 t3 (1 -1 -8t N 1 Old), Vinayakanagar, Nizamabad.

3. Chakinala Abhishek, S/oi C.Balaji, Aged about 22 years, Occ. Student, R/o'
H.No.1-1-9413 (1-1-81N1 Old), Vinayakanagar, Nizamabad.

4. Chakinala Ashish, S/o. C.Balaji, Aged about 20 years, Occ Student, R/o'
\ H.No.1-1-9413 (1-1-BlN1 Old), Vinayakanagar, Nizamabad.

...PROPOSED APPELLANT Nos. 2 to 4

Appellant Nos.2 to 4 are brought on re9olQ as LRs of deceased Sole

Appellarit'as per Court Order dated 14.02.2023, vide lA No. 1 of 2021 in AS No. 138

of 2014.

AND

John Dayanaird S/o. Late Daniat, Agedabout 45 years, Occ Teacher, R/o'
H.No. 30-265/60/49, Gokul Nagar, A.S.Rao Nagar, Secunderabad

...RESPONDENT/DEFENDANT

1 S. Danial), Aged about 36
1-13-17 (1-1-128t23),

Appeal filed under section 96 of CPC against the Judgment and decree dated

28-11-2013 passed in os No. 5 of 2010 on the file of the court of the District Judge

at Nizamabad.

This appeal coming on for hearing and upon perusing the grounds of appeal,

the Judgment and Decree of the court below and the material papers in the MVOP

and upon hearing the arguments of sri K.R. Sasidharan Nair representing sri A
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Gangadhar, Arlvocate for the appellants and of sri srikanth Kaveti, Advocate for the

Respondents

This Court doth Order and Decree as follows:

'1 . That tht: Appeal Suit be and hereby is allowed and the irnpugned judgment

and der;ree dated 28.11.2013 in O.S.No. 5 of 2010' passed by the Diskict

Judge at Nizamabad, stands set aside/quashed;

2. That tht> plainti{f shall be entitled for half share in the schedule of properties

,A" 'B" C" 'D" 'E" 'F'&'G';

3. That tht> plaintiff be and hereby is not entitled for any reliel'so far as schedule

'H' & 'l' ProPertir:s; and

4. That tht:re shall be no order as to costs in this appeal.

Sd/- h:. SRINIVASA RAO
.JOINT REGISTRAR

//TRUE COPY//
\. \\

SECTION OFFICER
To,

1. The District Juoge at Nizamabad

2. Two Ct) CoPies;

VTVPSL
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HIGH COIURT

DATED: 11107t2025

DECREE

AS.No.138 of 2014

ALLOWII,lG THE
APPEAL SU!T

w
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