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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY, THE TWENTY FOURTH DAY OF OCTOBER
TWO THOUSAND AND TWENTY FIVE

PRESENT

THE HONOURABLE SRI JUSTICE P.SAM KOSHY
AND

THE HONOURABLE SRI JUSTICE SUDDALA CHALAPATHI RAO

INCOME TAX TRIBUNAL APPEAL NO:465 OF 2010

lncome Tax Trbunar Appear under section 260A of the rncome Tax Act,1961
against the order dated 18 12.2009 passed in rrA No 1364/Hyd/2008 for the
Assessment Year 2004-05 0n the fire of the Income Tax Appellate Tribunal.
Hyderabad Bench 'A', Hyderabad.

Between:

Gulf Oil Corporation Ltd, Hyderabad

...Appellant
AND

The Assistant Commissioner of lncome Tax, Circle 2(3), Hyderabad

...Respondent

Counsel for the Appellant

Counsel for the Respondent Sri Swaroop Oorilla Special Government
Pleader for State Tax

The Court made the following: ORDER

: Sri. Y Ratnakar



THE HON'BLE SRI JUSTICE P.SAM KOSHY

THE HON'BLE SRI JUSTICE SI/DDALA CHALAPATHI RAO

AND

ITTA.No.46S of2oro
JUDGMENT:

and also engaged

manufacture of g,p

engaged in the exe

excavation; that

appelian t/ assessee

(Per the Hon'ble Sri./usflce Suddala CtrulciltLrtti Rao)

This appeai is fijed aggrier.ed by the olclec of the Income TaxAppellate Tribuna_I, Hyderabad Bench-A, Hl,dcrabad (for short .the
STAT'1 in ITA.No. 1364/Hyt ,rgg, for the asscssrncnr,r,ear 2OO4_05.

2. Fleard Sri

appe Ilant/ assessee,

Y. Ratnzrkair, learned

Government pleader

Swaror)p Oorill:r

lbr Stale T.rx

lcarned Special
Sri

('r)unsel for the

appearing forrespondent/Revenue, 
and per.used the record

3' The appellant/assessee is a Comp:m_\. enga
manufacture of detonators, industrial explosives iL its

ged in the

accessories,
rn the activit_v of floricultlri.e. paddir_rg and

sum u'alls, panels and sealinrl boarcls and alscr
cution of contracts for d5illj11g, blasting and
for the assessment ].eal_ ,2O0.+-0S, 

the
filed returns on thc turnovcr of
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Rs.13,72,47,281 /-; and that the assessing authority accepted the

returns of the appellant/ assessee, however, disallowed certain

expenditure under Section 1a3(1) of Income Tax Act, 1961 (for

short 'the IT Act').

4. Aggrieved by the said order o[ the Assessing Authority, the

appellant/ assessee has filed an appeal before the Commissioner of

Income Tax(Appeals)-III, H1'derabad, (for short 'the CIT(A)'); that

after elaborate hearing and appreciation of facts, the CIT(A) uide

order, dt.09.06.2008, has partl-'', allou,ed the said claim of the

appellant/ assessee, while disalloit'ing the expenditure of

Rs.61,00,000/- towards commission alleged to have been paid to

M/s Aasia Management & Consultancy (P) Ltd(for short 'AMC');

that the CIT(A) has also disallo'*'ed an amount of Rs.69,00,OOO/-

alleged to have been paid to M7's Udhavaman lnvestments (P) Ltd.,

for termination of agreement under Section 48{i) of the Act

5. The order passed by the CIT(A) disallowing the saidln

amounts under Section 48 of the Act, was challenged before the

learned STAT uide ITA.No.136a/HydlOS; that the learned STAT,

after appreciation of facts on record has confirmed the orders
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passed by the CIT(A), dt.09.06.2OOg uid.eits order dr. lB.l2.2OO9;
and assailing the said orders, the present appeal is filed by the
appellant/ a ssessee.

6. A perusai of the docket proceedings shorys that, initially, by
order, dt. 16.0g.20i0, the appeal was admitted 1o consider all the
four substantial questions of law raised in the grounds of Appeal,
and by order dt.29.O 1.2024, the appeal u,as admitted on question
No. 1 a1one. The substantial questions of lau, are as under:

" l.Whether on the ,*ar-:ld. in the circumstances ol thecase, the sum of Rs.6e lakhs ;;jj.;;";:, appelanr roUd.ha.vaman Invesrmcnts (p) Lt;- 
*f";, 

";,;"
: f*l-lo, i,i ..J, 

can"ccr in B', i 
" 

"'[,.."_. 
; l' : L ; %., ] r,j;

dedu",io,"'i.J"1'#';:t'l'ff: Tn ;:' is .rn ; rou'abre
conne(rrion wirh rhE,.rr"r.. 

"...J,".r?lrl'll"ndirrrrc 
in

llher,u/s.a8(i) or (ii) of rhe r r.nl'r,";:;,,r_' : jT:.t falling

;::x:'.?i,#,;;.ll; r,. ;i o.;;;;i ; 
",., 

;,,,1;,::l' ?; I l:
2. Whet her on the lacts and in the circumsl arrc,,.rhe finding or rhe r.ibun.l il;; l;;,;;l:;:"?r],?"Ji:.;lakhs is nor connected wirfr in? ,;;;JrJ;,:;,Bangalore can be sa.i{ to b.' ;..;;;", j, iJ:i;;lr,:larbitrary. nor based on facts .. ;;;; Iii"^lir"".

3. Whether on lhe facts and in lhe circumstancesthe sum of Rs.6 r L;;; ';"::"^'.'.'".IT"tances uf rtre casc.
Managemenr * 

"on",,,ll-llil,b.v 
jhe appell rrrl to Aasia

l'^: ::l" :i ;;#:l;'l:"io[iili f".l:;i;: :.* ::';;;:constdered as expenditure incurred i., .orrn.i i,rr_, rvrth therransler of properrv at Bangar,cre ;;;";;;r.,j:, ded.cred
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u/s.a8(i) of the l.T. Act while compuling the capital gains

on the sale of property at Bangalore?

4. Whether on the facts and in the circumstances of the case,

the Tribunal is justified in rejecting the claim of the
appellant for deduction o[ the sum of Rs.6l lak]1s paid by

ii as commission without considcring the petition filed
before it under Rule 29 of the Appellate Tribunal Rules for
admission of additional evidcncc containing letters,
dt.22.O7.2OOg and dt.21.08.2009, issued by Aasia
Management & Consultancy (P) Ltd., relating to the
servicis rendered by it and paymen t of commission to it
for the sale of property at Bangalore belonging to the
appellant?

The sum and substance of the substantial questions of law

to be answered would be ground No.1 & 4 and rve deal with the

same as hereunder.

8. As regards l"t issue, it is contended b1' the learned counsel

for the appellant/ assessee that the appellant/ assessee had

entered into a Memorandum of Understanding rvith M / s

Udhayamal Investments (P) Ltd., for execution of development of

land and due to changed circumstances, as the said

Memorandum of Understanding u'as r:ot viable, an amount of

Rs.69,OO,OO0/- was paid to M/s Udhayamarl Investments (P) Ltd ,

as an improvement by way of account payee cheque, for

termination of Memorandum ol Understanding executed in
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August, 2003, rvhich facilttatcd for the execlttlon of sale deed ir..r

favour of M/s Abhishek Deveiopers.

9. It is further contendeC by the learnt:d c()unsel for. the
appellant/ assessee that though the said arrrounr ivas paid b-v

account pa5,ee cheque in favour. of M/s Udhai,zrman Investments
(P) Ltd., so as to facilitate the execution of sale decd in favour o[
M/s Abhishek Developers, both the learned S.|AT ancl the CIT(A)

have grossly erred in holding that the appellant/ assessee is not
under legal obligation to pay the said amount rr [,f /s Udha-,,,ama,

lnvestments (p) Ltd, a.d that the canceliation agreernent cloes not
be:rr the signature of the appellant/assessed; and that as the said
amount was paid towards improvement, the sanre is liablc to be
allou'ed under Section as(i) of the Act and as sur:h both sard
orders passed by the learned STAT and the CIT({) arc contrarv to
law and liable to set aside

10. As regards the 2,a issue of payment of Rs.61,00,000/- to
AMC, it is contendecl by the appellant/ assessee rhat as the
amount of Rs.6 1,00,000/- rvas paid as commissr on g 2Vo on the
sale consideration to AMC, the assessing Authont.,.as u,ell as both
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the Appellate Authorities erred in holding that as there is no
substantia_l proof or evidence placed by the appellant/assessee, to
show that Mr.Gurunani, who is the Managing .Director of the
AMC, has rendered services, and thus, erroneously disallowed the
said amount holding that it has been included as an afterthought
to escape the ta-x liability ancl

Iiable to be set aside.

the said finding is perverse and

I 1. In support of the above contentions, reliance was placed by
the learned counsel for the appella,t/assessee on the decision of
the High Court of Delhi in the case of Kousalga Deui(deceased)
through Z.Rs., us Commissioncr of Income Tqxl, wherein the
settlement amount paid towards compromise decree was directed
to be allowed under Section  B(i) of the Act.

12. Per contra, the iearned Speciat Government pleader,

appearing for respondents would submit that the STAT along with
CIT(A) have rightly held that the amount of Rs.69,00,000/_ alleged
to have been paid to M/s Udhayaman Investments (p) Ltd., uide
cancellation agreement, was executed in the month of Ar_rgust,

) (2O1q 4O4 ITR 136 or 2018 SCC Ontine Del. 8515

\

I

I

I
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2003, which is subsequent to the execution ol' the sale de ed in

favour of third party in the month of June, 2003, more so, the

appellant/ assessee \4.as not under legal obligation to pay the

amount as per original Memorandum oi Understanding, and so

also the amount of Rs.61,0O,0OO/ alleged to Lrave been paid to

AMC towards commission for sale of property to M/s Abhishek

Developers, are only an afterthought and there is no evidence

placed by the appellant/ assessee that the sairl company has

rendered services rn facilitating the sale of property to M/s

Abhishek Developers, as such both the Appellate Authorities have

rightly disallorved the amount under Section 48 ol the Act.

13. Learned Special Government pleader furthcr contended that

both the appellate authorities, being the fact finding authorities,

have concurrently held the said issue against

appellant/ assessee and the appeal is 1iab1e to be dismissed.

14. we have given earnest consideration to the submissions of

the counsel appearing on either side and perused the record.

15. As seen from the record, the amount of Rs.ri9,00,000/_ was

paid to M/s Abhishek Developers uid.e Cancellati,)n Agreement in

the
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the month of August, 2003, i.e., after the execution of the sale in

the month of June, 2003, as such, the finding of the STAT that

payment of said amount is an aJterthought, appears to be

germane and valid. Also, in the original Memorandum of

Understanding, no condition was stipulated that the

appellant/ assessee has to pay arry amount, if the contract is

rescinded. In the absence of such a contractual obligation, the

finding of the STAT that the appellant/ assessee was not under

legal obligation to pay the said amount, is well founded. Thus,

the finding of the STAT that the assessing authority has rightly

disallowed the said amount as expenditure under Section 4B(i) of

the Act, is tenable.

16. [nsofar as the payment of Rs.61,00,000/- to AMC, as rightly

held by the learned STAT, the appeliant/assessee has not placed

any evidence to show that said company had rendered *y

services in facilitating the execution of sale deed in favour of M/s

Abhishek Developers, and as such we hold that the learned STAT

has have rightty held that it was an afterthought to avoid tax ald
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no concrete evid ence was placed to believe th c version of the

appellalt/assess

17. The judgment in Kous alga Deui(deceased)'s case(supra)

relied on by the learned counsel lor the appellan r / assessee, it was

held that facts should.rot be interpreted to mean that rvherever arr

assessee has paid an amounl urrder an earlier ;rgreement to_sell

in tcrms of the settlement or even a court decree, thc said amount

would be treated as expenditrrre wholly or exclusively. in

connection '"vith the Lransfer, the subject matter ol capital gajns.

In such instances, the nature and charactcr of the agrcement,

timing of the earlier agrecment and paym(.nt claimed as

expenditure and the date of transfer resulting in r apital gains, are

relevant aspects, q.hich should be taken into cor-rsicleration.

18. In the aforesaid judgment, the assessee therein had paid al
amount to other party as per the terms of the settlement in a
compromise decrec cntered before the civil courr. The Division

Bench of the High Court of Delhi has observed that the fact of

payment of amount towards settlement or even in pursuance of a

Ccurt decree, shall be treated as expenditure i,urrl directed the
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authorities to allow the said expenditure under Section 4g (i) or

the IT Act a.d in the instant case, the amounts alleged to be pard

are doubtful and more so, no concrete evidence is placed to

substantiate the said version, ancl as such the facts of the instant

case are distinguishable with Kousalga Deu(d.eceased.),s

case(supra).

19. In the view of the foregoing facts and circumstances, the

learned STAT as rn,ell as the CIT(A), being the fact hnding appellate

authorities, have concurrently held against the appellant/assessee

holding that the amounts claimed by them do not qualify as

expenditure under Section aS(i) of the Act, and we are of the

considered view that the appeilant/ asssessee has miserably failed

to substantiate their claim and wc are not inclined to interfere

with the well-considered findings of the learned STAT, and the

appeal is liable to be rejected.

20. Accordingly, the substantial questions of law are answered

against the appellant/ assessee and in favour of the

respondent/ Revenue.
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21. As a result, the appeal is dismissed r__onfirming the order
learned STAT in I'lr\.No. 1 36a / Hyd / 08.

dt.18.t2.200s No order as to costs

Consequently, miscellansous petitions, il any, 1;encling shall
stand closed

SD/. A.PRATHIMA
DEPUTY REGISTRAR
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HIGH COURT

DATED:.2411O12O25

ORDER

lTTA.No.465 of 2010

DISMISSING THE APPEAL
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