
IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

WEDNESDAY ,THE SEVENTH DAY OF DECEIUBER
TWO THOUSAND AND TWENTY TWO

PRESENT

CIVIL REVISION PETITION NO: 5662 OF 2012

Petition under Section 115 of Civil Procedure Code, aga inst/aggrieved by
the Order dated.'1 1-09-2012 in O.S.No.108/2008 on the file of the Court of the
Senior Civil Judge Siddipet.

Between:

I\,4ohd. Akber Ali, S/o l\,4ohd. Abdul Qhader,

...Plaintiff/Petitioner
AND

12. Anjum Fathima, W/o. Late Faiz t\,4ohinuddin, aged 47 years,
13. Mohd. Khader Mohinuddin, S/o. Late Faiz [vlohinuddin, aged 28 years,
14. Mohd. Farook Mohinuddin, S/o. Lale F atz Mohinuddin, aged 24 years,
15. Mohd. Arif Mohinuddin, S/o. Late Faiz Mohinuddin, aged 21 years,
16. Sulthana Mahabubiya, D/o. Late Faiz lVlohinuddin, aged 26 years,
17. Naseem Fathima, D/o. Late Faiz rr4ohinuddin, aged 23 years,

THE HONOURABLE SRI JUSTICE M.LAXMAN

I

1. Mohd. Kareemuddin, S/o late Shabuddin, aged about 49 years, Occ: Pvt.
Employee.

2. Mohd. Nayeemuddin, S/o. late Shabuddin, aged about 36 years, Occ: Pvt.
Employee.

3. Mohd. Khajanavazuddin, S/o late Shabuddin,aged about 30 years, Occ: Pvt.
Employee.

4. Mohd. Gouse Moinuddin, S/o late Shabuddin, aged about 29 years, Occ: Pvt.
Employee

5. Mohd. Faiz Mohiuddin, S/o Gulam Mohiuddin, Occ: Nil (Died)

6. Mohd. Sultan Mohiuddin, S/o Gulam Mohiuddin, aged about 41 years, Occ:
Nit

7. Mohd. Asgar Mohiuddin, S/o Gulam Mohiuddin, aged about 36 years, Occ:
Nit.

B. Rayees Mohiuddin, S/o Gulam Mohiuddin, aged about 31 years, Occ: Nil. Fl/o.

9. Vishnu, S/o not known to the plaintiff/petitioner, aged about 34 years, Occ:
Business, Shop No. 7-1-90, Market Cross Road, Siddipet Town, Medak
district.
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All are R/o H.Nc. 10-1-70, Bara lmam, Siddipet Town, Ivled rl: Dis;trict

(RR 12 to 17 are )ought on record as LRs of the deceased Rl as per
C.O.dt.24 1 1 .202/ in lA No. 1 of 2022)

...RESPONDENTS

Counsel for the Pe:itioner: MR. M. KIRAN REDDY

Counsel for the Respondent No.5: MR MOHAMMED ILYAS

Counsel for the Re spondent No.1,2,3 & 4: MR. N. VIJAY

The Court made th : following: ORDER
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THE HONOURABLE SRI JUSTICE M.LAXMAN

CML REVISION PETITION No.5662 of 2012

ORDER:

1. The present revision has been directed against judgment

and decree dated 11.O9.2012 in O.S.No.10B of 2008 on the file of

Senior Civil Judge, Siddipet, wherein and rvhereby suit filed by

the appeilant herein for recovery of possession based on prior

possession under Section 6 of the Specific Relief Act, 1963, was

dismissed. Aggrieved by the same, the present revision has been

preferred by the plaintiff in the suit.

2. The revision petitioner herein is plaintifl and respondent

Nos. I to 11 are defendants in the suit. Durir-rg pendenc.y of the

present revision petition, rcsponclent- No.5 died and his lega,t

representatives were brought on record as respondent Nos. 12

to 17. For the sake of convenience, the parties hereinafter are

referred as they were arrayed in the suit.

3. The case of the plaintiff is that commercia-l complex

covered by municipal door Nos.7- 1-89 to 7 -L-95 situated at

Market Cross Road, Siddipet, comprising of eight (B) mulgies,

RCC go-down and small open place were originally owned by

Late Mohd. Abdul Qader Saheb. Mohd. Abdul Qader Saheb had
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six (6) sor-rs. Dttring his life time, he execr'tted rI Will Deed dated

20.07.1980. After his death on 28.06.1985, hisr sons occupied

portions of rnulgies received by them on tlle stlerlgth of the said

Will Deed. The sons of said Mohd. Abdul Qacler Saheb were

doing their ')usinesses in their respective Porttr ns either directll'

or by ietting out the same.

4. In viev of the said Will Deed, the plaintiff rvho is voungest

son of Mo rd. Abdul Qader Saheb got mulgi bearing door

No.7-1-94 znd go-down. Out of eight (tt) mr'ilgies, six (6) are

facing west,:rn side and two (21 arc facing no -thern side The

go-down is located immediately behind mulgies bearing door

Nos.7- 1-89 ald 7- 1-90. The entrance to the go down rn'as from

north-weste rn side. On the west side, thert: was road ' On

account of road widening, front part of mul51ies bearing door

Nos. 7- 1-89 to 95 / I were demolished. As a rer;ult, the length of

mulgies was. reduced.

5. Defen lant Nos.1 to 4, who are sons of eltle st son of Mohd'

Abdul Qadt r Saheb, are in occupation of mll1gi bearing door

No.7-1-89 :nd defendant Nos. 5 to B, who are sons of second

eldest son >f Mohd. Abdul Qader Saheb' are ir.t occupation of
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mulgi bearing door No.7, 1-90. On account of demolition of

mulgies due to road widening, defendant Nos. 1to g on

26.04.2OO8 and,27.O4.2OOB illegally removed rhe vi.all separating

their mulgies and plaintiffs go-down and di spossessed the

piaintiff and encroached into the go-down by extending their

premises. In this regard, a complaint was lodged by the plaintiff

to police, but as there was no action. He filed the present suit in

the month of October, 2008 seeking relief of recovery of

possession on the basis of prior possession.

6. It is the case of the defendants that thev admitted that

they are in possession of mulgies bearing door Nos. 7- I -g9 and

7-l-9O. They also admitted that there was 5 feet road widening

on the west side of mulgies. After that road widening took place,

the defendalts also modified their mulgies by extending them

into the open space which is on the eastern side of their mulgies.

There was no illegal encroachment or demolition ol wall or

dispossession of plaintiff from go-down. They also submitted

that muslim personal law does not permit execution of any Will

Deed and there wgs:ro partition. According to them, plaintiff
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can 11() t exclus veh claim enjoyment of go-do't'n Dremlses'
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( I{1, i6(,1 l0ll

trxs.A- 1 to A-9' The defendarr:s' {'o support

Hence, they prt tyed to dismiss the sutt

On the L asis of the above pleadings' the t-'rr'rl Court has
7

framed the follr tlving lssues:

" 1. Whethe ' the plaintiff is entitled for recovery of possession

of schedule property irom the defendant as prayr:rl 1'or?

2. Wheth( r the clefendants dispossessed the plrintifl from

the suit Pr( 'Pcrty?

3. To g'hat relieP"

The plair rtiff, in support of his case' examined P Ws' 1 to 3
B

and relied uP ll'l

B-s.

their case, ex; lmined D'Ws' 1 and 2 and relied p lon trxs'B- 1 to

:
i

i
I

i

I

I
,

i

i

g. The trie I Court after having considering the respective

submissions of the parties held that there is no valid execution

of Will Deed and there was partition of prope -tv' Therefore'

plaintiff cann )t claim exclusive possession over t le go-down and

he also faile' l to prove his dispossession within srx months'

10. Heard t oth sides'

I
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1 1. ln the light of above submissions, the point emerging for

consideration in this revision petition is as lollows:

"Whether the plaintiff established that he was in possession
of suit property within six months from the date of
dispossession?"

Point:-

12. It is the case of the plaintiff that defendants dispossessed

him on 26.04.2OO8 and 27.O4.2O08 by demolishing wall, which

separates mulgies from the go-down. According to the plaintiff,

such a demolition was on account of previous demolition of

defendants mulgies on the western side, for the purpose of road

widening. There is no clear finding from the trial Court that

both parties i.e., children of Mohd. Abdul Qader Saheb, were in

occupation and enjoyment of their respective mulgies from i980.

Having accepted such possession, the Court could not grant

reiief on two grounds. The first is that parties admitted that

property belongs to Mohd. Abdul Qader Saheb, who is father of

plaintiff and grandfather of some of the defendants. The second

is that there was no proof of partition and allocation of mulgies

and their possession is deemed to be constructive possession.
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13. The €vidcnce ol defendants cleariy sfrrx'rrsi that the)"

admitted th,r location ol premises as reflected i I tlre plaint map.

After demol:tion on western side for road widering, they moved

their mulgit s back. They claimed that such lnovilrg back was

into open s race. Similarl-y, other brothers of the plaintiff also

moved bacl after demolition. The defendant s admitted their

true posses;ion from the plaint map. As seetr lrom the plaint

map, there Ls no open space behind the mulgir:s of defendants

i.e., bearing door Nos.7 1 89 and 7 1 90. 'lhe cpt:n space is onll'

behind the mulgi bearing door No.7- 1 -9 1 . 1. is also not in

dispute tha. the entire commercial complex is <:ovt:red by RCC

and there is no question of open space on the eastern side

behind the r:rulgies of defendants.

14. The cr,ntention of iearned counsel for d,:fendants is that

plaintiff cot ld not able to prove his disposst:ssion within six

months. l.ccording to them, the constructions were made

immediately after demolition of their mulgies af -er road widening

was effected in the year 2O07. As seen from tht: 1;leadings, there

is no suct claim from defendalts that irnrnediatelv after

demolition , rf mulgies for the purpose of roir I widening, they
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re-constructed the mulgies. In fact, they have claimed that there

is no encroachment or dispossession of plaintiffs go_down. They

say that they only modified and moved back their mulgies into

open space, u'hich is not established through evidence. There is

evidence from the plaintiff which clearly demonstrates that he

was dispossessed on 26.04.2008 arrd 2Z.O4.2OOB. The suit is

filed on 23.10.2008, i,vhich is within six months. When the suit

is filed within six months, the title is immateria_l and if party has

established his possession within six months prior to suit, he is

entitled to recover such possession from those who illegally

dispossessed the plaintiff. Even, if there is no partition, one

co-owner, who is in exclusive possession of property cannot be

disturbed without resorting to procedure contemplated under

the law. Further, a person in exclusive possession, even of

common property, has a right to protect such property, until

appropriate steps are initiated for division of common

possession, as per law.

15. In the present case, it appears the defendants liled suit for

partition and if they really claim that there is no partition, such

an issue cannot be adjudicated in this proceedings. They have

\
\
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norighttoillegallyevictthep'laintifffrc'rrhisexclusive

possession a ncl enjo-yment, in respect of go dov";r ' Therefore' the

tria_l court L as erroneously considered tht. cas,: ,lf lllaintiff and

dismissed th e suit. Hence, this revision is liable to be allowed'

L6. In the result, the civil revision pelitior-r j s trllowed and

judgment ar d decree dated 1t.O9.2O12 in O'S'No'108 of 2OOB

on the lile of Senior Civil Judge, Sirtdipe is set aside'

Consequentl y, the suit is decreed granl.i r gi recovery of

possession cI suit schedule property i.e., go-dolln utlder Section

6 of the Spe:ific Relief Act, 1963. There shall lre no order as to

costs. Mis,:ellaneous petitions, if any, pending, shall stand

closed.

To,

Sd/. MOHD. TiANAULLAH ANSARI
ASSIST,\NT REGISTRAR

//TRUE COPY/I t
i
U

SECTION OFFICER

1. The Senior C ivil Judge, Siddipet, Medak District (erstwh le State) (with
records)

2. One CC to ttlr. M RAJAMALLA REDDY, Advocate tC)F,r..]Cl3. One CC to M" M. KIRAN REDDY, Advocate tOpUCl4. One CC to M-. I/OHAMMED |LYAS, Advocaie tOpUC]5. One CC to M f . N. VIJAY, Advocate [OPUCI6. Two CD Cop es
karn

,i

I
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DATED:0711 1.12022

ORDER

CRP.No.566il of 2012
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