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IN THE HIGH COURT FOR.TtlE STATE OF TELANGANA
AT HYDERABAD

WEDNES.DAY, THE TWENTY NINTH DAY OF JULYrwo rHousAND AND rwir.riibri, "".,

134881

PRESENT

WRIT APPEAL NO: 6410F 2026

...APPELLANT (PETITIONER)

Hyderabad (South) Registration and

THE HONOURABLE THE CHIEF JUS.TICE SRI APARESH KUMAR SINGH
rHE HoNouRABLE sRllutlcE G.M. MoHtuDDtN

writ Appear under crause 15 0f the Letters patent Appear preferred Against theorder dated 04-10-2024, in wp.No. 21723 0f 2023.on the fire of the High court

Between:

AND

Amer Ali Khan, s/o Zahed Ali Khan, aged About4g years, occ. News Editor,r/o H.No.4-11-55, M.M.pahadi, Rajendranagar R.R.District, rep. by hisspecial Power of Attorney Mr. Mohammed Ghouse lfthaqri s/o Khaja Miya,agd 57 years,occ. Business r/o H.No. 1l_1_3OlBtD, R.C.Nagar, Madannapet,
Hyderabad.

1 The State of Telangana, rep. by its principal Secretary, Revenue (Registration
and Stamps) Department, Secretariat, Hyderabad.

2. The Commissioner and lnspector General, Registration and Stamps,
Moamjahi Market Nampally, Hyderabad

3. The District R

Stamps,Hyderabad.

egistrar,

4 The Joint Sub-Registrar-il, Hyderabad (South) Banjara Hiils, Hyderabad

...RESPONDENTS /RESPONDENTS
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!.A. NO: 1 OF 2026

Petition under Section 151 CPC praying that in the circumstances stated in the

irffidavit f iled in support of the petition ' the High Court may be pleased to condone

rhe delay of 462 days in representing the above W A Sr'No 2038 of 2025 dI'

1O-1-2025, in the interests of justice

Counsel for the Appellant: Ms' K JAYASREE

Counsel for the Respondents: SRI MURALIDHAR REDDY KARATAM GP FOR

iiarvrps AND REGlsrRATloN

The Court made the following: ORDER
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IN THE TIIGH COURT FOR THE STATE OF TEIIINGANA
AT HYDERABAD

THE HON'BLE THE CHIEF JUSTICE SRI APARESH KUMAR SINGH
AND

THE HON'BLE SRI JUSTICE G.M.MOHIUDDIN

WIUT APPEAL No, 64L of 2o26
DATE: Xl.07.2026

Between:

Amer Ali Khan

....Appellant
And

The State ofTelangana, Rep. by its
Principal Secretary, Ilcve nue
(Ilegistration & Stamps) DeparLmerrt
and 3 others

.... Respondents

JUDGMENT

FIeard Ms. I(..Iayasree, learned counscl for the appellant;

Sri Muralidhar Recldy Katram, learned Government pleader for

Revenue (Stamps and llegistration) for the respondents and perused

[hc record.

2' This writ appeal is prererrcd under clausc 15 of the Lerters

Patent, against the order dated 04.10.2024 passed by the learned

single judge in w.I'.No.21723 of 2023. By the said order, the learned

Single Judge clismisscd the writ pctition lited by the appellant herein.

History, Evolution and Object of the Indian Stamp Act, 1g99

3' Before cxamining thc.ivai subnrissions on the interpretation of

Section 49 of the Inrlian Sranrp A(jl, 1g99 (1-or short ,1g99 Act), it
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would be apposite to advert to the historical evolution, legislative

scheme and underll,rng obj ect of the enactment. The controversy

involved rn the prescnt appeal cannot be rcsolvcd by reading Section

49 of I899 Ac,- rn isolation. 'l'hc provision has lo bc understood in

the backdrop and t.he context of the overall statutory framework and

the purpose sought Lo be achieved by the legislation.

4. The Ie'"1, of stamp duty rn India has its origin in Lhc fiscal

measul'es introduced during the tsritrsh period. Thc first

compre hensive enactment regulating stamp duties was the Stamp

Act of 1869, r,t'hich u,as sr:bse qucnrlv replaceci bv the 1 899 Acl Thc

1899 Act w'as enactcd as zt consolida[ing statutc [o amt:nd and unifl'

the iaq' relating to stamp duties throughout British India. Subject to

subsequent amendments by Parliament and various State

Legislatures, tt continues to constitutc the principal legislation

governing the levl and collection of stamp duty on lnsLruments.

5. The Indian Stamp Act is essentially a fiscal legislation. Its

dominant object is to sccure rev(tnLle to the Statc by imposing a duty

upon spcci{iec1 inslrumcnls rccording Lrans.lclions having lcgal and

commercial sLgnrlLcance. Section 3, being the charging provision,

levies stamp dutl on instruments specified in the Schedule to the

Act. Thereforc, thc jncidence of thc )cvy is on the instrument and the

quantum of the lev1, rs based on the transaction embodied therein.
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The object of thc statute is to generate public revenue through

lnslruments evidencing legally recognised transactions

6. However, equally significant is the fact that the iegislative

scheme does not proceed on the premise that every_ payment of
stamp duty is absorure , irrcvocable or incapable or-restitution. on
the contrary, the Legislature itself incorporated an elaborate

(Sections 49 to 55), captioned
mechanism under Chapter V

"Allowances lor Stamps in Certain Cases,,, recognising that
crrcumstances may arise where the purpose for which stamp duty
was paid is not ultimately fulfilled. These provisions enable the

competent authority, subject to the prescribed conditions, to grant

allou'ance or rclund r^.,hg1.g lltg sramp has bccomc spoiled,, or has

otherwise ccased to serve the purposc for which it u,as purchased or

used.

7. The significance of these provrsions has also been noticed by

the Law Commission of Indra in its 67rh Report on the 1g99 Act,

wherein it observed that the allowance provisions are intended to

afford relief in cases whcre expenditure has been rncurred on stamps

but Lhc instrument l-ras, by rcason oI Lhc clr(]umslanccs cnumcrated

in the Act, become u scle ss lbr the purpose for which it was intended.

The legislative recognition of such situations demonstrates that the

Act itself does not regarcl the ler,y of stamp duty as an inexorabie
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exaction divorceci from the efficacy of the instrumenl or the purpose

sought to be achieved thereby.

8. The incorporation ol Chapter V into the statulory framework

is, thcrefore, oi corsiderable srgnificance. It emLrodies the legislative

acknowledgment lhat u.hi1e stamp duty is undoubtedly a fiscal

impost, the Statc is nol enhtlcd lo retain such levy in cvcry

concervablc situation irrespective ol subsequcnt events. Where the

instrument fails to achicvc the object lor u'hich it rvas brought into

existence or the transaction contemplated thereby cannot be

completed for reasons recognised by law, the Act itself contemplates

rclicf by' ua1, of allouance or refund, Thus thc statutory provisions

reflect a legislatir,e balance bctween the State's iegitimate interest in

protecting public revcnue and thc equall5,' important principle that

fiscal legislation si-iould not opera le so as to impose an unwarranted

burdcn upon a <:itizcn u'here the vcry foundation for retaining the

1ev1' has ceased to exist

9. It is in the backdrop of this legislative history and statutory

scheme that the sc:ope and ambit of Section 49 of the 1899 Act falls

for consideration in the present appeal, The question before this

Court is not merely r'vhether the document in question was executed

and presenrecl Ior rcgistration, but whe ther, upon the admltted

rerusal of rcgistratiotr and conscquerrt failurc of thc transaction. the
State can rctaili rhc entrrc stamp cluty notu,iths tand ing the absence
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of any completed conveyance of the transaction intended. The

answer Lo that question mus[ necessarily be found by construing lhe

a manncr consistent with its object, lts

legislative scheme and the constitutional principles governing State

action

Factual matrix

10. The appellant, Sri Amer Ali Khan, represented by his Special

Power of Attorney (SpA) Holder, Sri Mohammed Ghouse Ifthaqri,

entered into a Sale Deed dated 31.O8.2O21 with Smt. Khairunnisa

Begum, u,ife of latc Sye d yousul Akhtar, in respect of an open plot of

land admeasuring 3,630 Sq yards situated in Sy Nos.599, 600, 60i
and 611, bearing H.No.8-1 (corresponding to Old No.32Ol 1), at

Shaikpet, Hyderabad, lr,ith the intcntion of acquiring title to the said

property through a duly registered convevance.

I 1. For completion of the proposed transaction, the appellant

approached the Joint. Sub Rcgist.rar_ll, Ilvderabad (South), Banjara

Flills, t.hc 4rh rcsponclcnl. hercin, Lo ascertain the stamp duty, transfer

duty, registration fee and other charges payable in respect of the

proposed sale deed. pursuant thereto, the reqursite particulars were

lurnished by thc rcgistcring authority. Accordingly, the appellant

paid a total sum of Rs.6S,37,5OO/ towards stamp duty and transfer

duty through two e-challans, namely, Challan No.92OMpRO5O921

dated 05.09.2021 tor Rs.1O,5OO/- ancl Challan No.637RLRt30921

provisions of thc Act irr
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dated 13.09.202 1 for Rs.65,27,O00/-. Thereafter, the Sale Deed was

presented for re grstration on 1ir.09.2021, whercupon it was admitted

and kept pending as 'Pcudtng i)ocumcnt No I)-99 of 2027'on the file

of the 4tl' respondcnt.

12. Subsequentlv. by Refusal Order No.1 of 2O2l dated

14 .1O.2021 , the 4:r' rcspondent declined to register the document on

the ground that the requiremcnts under the Registration Act, 1908

(for short '1908 Act') had not been complied with. The specific

reasons for refusal, as recorded in the said order, pertained to the

alleged deficiencies ancl non compliance u,'ith lhe requircments of the

i908 Act, on thc basis ol rvhich Lhe regislering authority declined

registration of the docnment.

13. Upon receipl of lhe rcfusal order, the appellant did not pursue

the remedl'of challenging the said order. Instead, appellant chose to

withdrau, the proposal for registration and submitted a

representation dzrted 25. 11.2O21 to the 3'd and 4th respondents

seeking relund o[ Lhc stamp dutv, lransfer duty, registration fee and

other charges paid ir-r connection t'irh Pcnding DocumenL No.P-99 of

2O2l. h is the Appellanl's case that the said representation was

submitted w-ithrn the period prescribed under Section 50 of the 1899

Act.

14. As no orclers

appellant approach

were passed on the aforesaicl representation, the
ed Lhjs Court b,v filing W.P.No.3662S of 2021,
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seeking a direction upon the respondents to consider his

representation fcrr refund of the amount paid towards the proposed

registration. By order dated 24.08.2022, tlne learned Single Judge,

without expressing any opinion on the merits, disposed of the writ

petition directing the District Rcgistrar, Hyderabad (South), to

consider and dispose of the appcllant's representation dated

25.11.2021 strictly in accordance with 1aw, preferably within eight

weeks from the date of receipt of a copy of the order.

15. Pursuant to the aforesaid direction, the 3'd respondent passed

Proceedings No.Refunds/8087 l2O2I dated 26.1O.2O22, whereby the

request for refund was considered component-wise. While directing

relund of the registration fee and user charges on the ground that

the documcnt had not bcen rcgistered, lhc 3(lrcspondent observcd

that refund of mutation chargcs would bc considered only after

issuance ol appropriatc Government guidelines. However, insofar as

the stamp dury and transfer duty amounting to Rs.65,37,500/- were

concerned, the request was rejected on the ground that the duties

paid through the respective challans had already been utilised in

respect of the subject document under the provisions of the 1899 Act

and, therefore, the purpose for which such duties wcre paid stood

served. The proceedings lurther disclose thal the said decision was

taken based upon the clarification issued by the Commissioner and

Inspector General, Re gistration and Stamps, uide Memo

No.S2 199351202 1 dated 21.tO.2022.
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16. Aggrieved bv the rejectron of his claim for refund o[ the stamp

duty and transfer dut-v, the appellant instituted W-P.No.21723 of

2023, questioning the legaiit-v of the proceedings dated 26.1O.2022.

The prrncipal reliel sought in the writ petltion was to declare the

impugned proceedir-igs insofar as the1, declined refund of the stamp

duty and transfer du[y as illegal and arbitrary and to consequently

direct the respondents to refund the said amount in accordance with

1aw.

17. Before the learned Single Judge, the appellant contended,

inter alia, that oncc thc proposed conveyance failed on account of

refusal of regrstration, thc vc4' purposc for w'hich the stamp duly

had been paid stood frustrated, entitling him to refund thereof.

18, 'lhe respondenls opposcd thc u.rit pctition contending that the

liabiLitl, to pa\. sLamp duL1.' ariscs under the 1899 AcL, upon

execution of the irrstrument and is distinct from the process of

registration governed by the 1908 Act. It was their specific stand that

oncc lhe document had been execuled and presented for registration,

the stamp dutl.srood utilised and no refund could bc claimed merely

because registration rvas subsequently refused.

19. Upon consideraLion of thc said rival submissions, the learned

Singlc.rudge, bv ()rdcr cJaLed 04,1O.2024, dismrsscd \V.p.No,21723 Of
2023. 'fhe learnecl Sjng.ic ./udsc hxld th-t .r^-

Act and the 19oR o^, ^tt'"'*" 
hcld that the provisions ol the 1899

r operale in disrincf fields ,end that refusal of
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does not, by itself, entitle a party to claim refund of

It was further held that Section 49 of the l g99 Act deals

only with allowances in respcct of spoileci stamps and does not

contemplate relund in the case of a document whose registration has

been refused. The decisions relied upon by the appellant were

distinguished on facts, and the proceedings of the District Registrar

were upheld.

20. Aggrieved thereby, the appellant has preferred the present Writ
Appeal

Submissions on behalf of the appellant

registration

stamp duty.

tmpugned order and has advanced the following submissions:

That the stamp cluty and transfer duty were pai<1 solely lor the
purpose of effecting registration of the sale Deed and the

consequent transfer of title in favour of the appellant. It was

contended that, since registration of the document was refused

by the registering authority and thc

withdrew the intcnt to proccerl with

lnstrumenl never attained legal efficacy and the intended

convcyance never came into existence. According to the

learned counsel, mere presentation of the document before the
registering authoritv cannot be equated with completion of the

21. Learned counsel appearing for the appellant, assailed the

i)

appellant thereafter

the transaction, the

2026:TSHC:15386-DB
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transaction or transler of title, upon rvhich thc liability to pay

stamp (lul\ rr ould ar,so.

ii) ThaL the appellant s case squarely falls within the scope and

ambit of Section a9(d) of the 1899 Act, particularly clauses (3)

and (5) thereof. It was submitted that Section 49(d)(3)

contemplates grant of allowance where an instrumenl cannot

be complered so as to effect the intended transaction, while

Section .19(d)(5) providcs for allowance whert: an instrument

totalll fails oI rrs intcnclcd purposc. Sincc lhc Salo Dccd could

not be registercd and the rntended conveyance consequently

failed, it \\'as argued that the instrument could neither be

comple Led nor achieve the purpose for which it was executed,

thereb] entitling'"he appellant to claim refund under the said

provision,

iii) That the learned Single Judge erred in holding that Section 49

is confrnecl onh. ro cascs of 'spoiJerl slamps and docs not

extcncl to ir (locrurncnl r.l.hosc regislralion has been refused. lt

u,as arquecl that rhe expression 'spoiled stamps' employed in

Section 49 is not to be construed in a narrow or literal sense

but in the broader statulory context of slamps becoming

rncapable of serving the purpose for u,hich they were intended.

Accordrng to the learned counsel, where a document fa s to
, u/m;nalr. .n i, r;rird (.Oltycvctn(.C On dC(.O unt 0l rclusal of
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regtstratton, the stamp duty paid thereon becomes equally

incapable of serving its intended purpose and would therefore

fall within the regislative scheme of section 49 of the l ggg Act.

iv) That the impugncd proceedings d,ated 26.10.2022 rest solely

upon the clarification issued by the 2^a respondent in Memo

No.S2 /9935 /2021

that stamp dury

documents. It was

dated 2 1 . IO.2O22, wherein it was stated

rs not refundable in respect of refused

su bmittcd that the said clarification IS

merely an executive or adm.inistrative instruction without any

statutory force. It is contended that where the Indian Stamp

Act, I899 permits refund in a given case, the benefit conferred

by the statule cannot be denied by relying upon an internal

departmental circular.

v) That the action of thc respondents in refunding the registration

fee and user chargcs whilc simultancously relusing refund of

the stamp duty and transfer duty is arbitrary, discriminatory

and violatrve of Article 14 of the Constitution of India. It was

contended that, having accepted that no registration had taken

place and consequently directing refund of the registration fee

and user charges, the respondents could not adopt a different

standard insofar a s the stamp duty ancl transfer duty were

concerned
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vi) 'lhat retenLion ol an amounl excccding Rs.65 lakhs, despite

the admitted faiLure of the intended conveyance, lacks any

rational basrs and results in arbitrary deprivation of the

appcllanr s rnonc\.. lt u as submrttcd that thc appollant has

neither acquired tiLle to the properb- nor secured regrstration

of the document, yet has been denied refund of the substantial

amount paid towards stamp duty and transfer duty.

vii) That the appellant paid the requisrte slamp cluty and transfer

duty bona fide on the basis of the particulars furnrshed by the

registenng authoritv for completing the proposed transaction.

Since thc trans:rcLion ultirrratch. lailccl anri no convevancc

came into cxistcncc, the State is not entitled to retain the

amount collected to$'ards stamp duty.

viii) That thc appellant s rcprescntation secking refund was made

on 25. 1 L2O21 , u,ell within the period of limitation prescribed

undcr Section 50 of the 1899 Act. It was therefore contended

that the claim for refund was maintainable and could not have

been rejected on Lhc grour-rd of limitalion.

i*) 'l'hc learned counsel rn support of his case has placed reliance

upon the follou'ing decisions hereunder:

(i) cornmittee-GFL u. Libra Buildtech (p) Ltd. and Othersr Lo

conrend thar whcrc the transaction contemplated by the
1(2o15) l6 scc 3t
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parties fails and the purpose for which stamp duty was paid

remains unfulfilled, the party paying such duty is entitled to

seek refund thereof.

(ii) Stcte of Maharashtra q.nd Others a. Ndtiondl Organic

Chemical Industries Limite& in support of the contention

that stamp duty paid in circumsLanccs where the statutory

purpose cannot be achieved is liable to be refunded in

accordance with law.

Submissions on behalf of the respondents

22. Per contrd, learned Government pleader (Stamps and

Registration) appearing lor the respondents advanced the following

submissions

i) That the liability to pay stamp cluty arises upon the execution

of the instrument and that the object of the ler,y stands fulhlled

once the instrumen t is duly executed, stamped and presented

before the registering authority. It, was contencled that stamp

duty is a fiscal levy on the instrument itsetf and is not

dependent upon the subsequent act of registration. According

to the rcspondcnts, thc appcl)ant hacl already utilized the

stamp duty by affixing the requisite stamps and presenting the

Sale Deed for registration, and therefore, it cannot be

contended that the purpose for which the duty was paid

' vLewu 1 sc lozeo 1 zozn
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remained r-rnfulfi11ed merely because registratlon was

subsequentlv refused

ii) That thc 1899 AcL. and thc 1908 Act, are tu'o distinct and

independeni, cnacLmenls operating in separate fields. It was

contended that u'hile the 1899 Act governs the lery and

collection o[ stamp dutlr on instrumcnts, the 19O8 Act

regulates r hc: procedurc lor registralion of documents

According to lhe rcspondents, refusai of registration under the

provisions of the 1908 Act does not affect the lery or collection

of stamp dutl under the 1899 Act. Stnce the stamp duty was

validll' levied upon exccution of the instrument, the

subsequenl refusal of registration does not, by itself, confer

any rrght upon thc appellant to seek refund of the duty already

paid.

iil) That Chapt-e]. V ol the i899 Act, dealing with 'Allowances lor

Stamps in Cert:rin Cases', exhaustively €numerates the

circumstances in r.i'hich refund or allowance can be granted'

ParLicular reliancc \ as placcd upon Scclion '19 of the Act to

contencl that the Legislature has consciously specified the

situations in u'hich allowance is permissible lt was argued

that relusal of registration on account oI non-compllance With

rhe pro'isi.ns ol. Lhc l gog Act, does not lind place amongst thecontingencies enumerated under Section 49, partlcUlarly
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clause (d) thereof. I t was further submitted Lhat transfer duty

forms an integral componenL of stamp duty and both stancl on

the same footing.

i') That the apperant did not chalrenge Refusal order No. 1 of
2027 before the competent forum under the 19oB Act. Instead,

after receipt of the order of refusal, the appellant voluntarily

chose to withdraw the proposal for registration and sought

refund of the stamp duty. It was contended that the fa ure of

the proposed transaction was, therefore, attributabre to the

appellant's own dectsion not to pursue the statutory remedy

available against thc order oI refusal. Consequently, the

appellant cannot attribute the failure of the transaction to the

respondents and seek refund of the stamp cluty on that basis,

v) That the provisions ol the 1g99 Act constitute an important

source of public revenue and are enacted in the larger fiscal

interest of the State. It was contended that acceptance of the

appellant's contention would havc wide_ranging fiscal

implications and may rcsurt in numerous claims for refund of

stamp duty in cases where parties, after executing and

presenting documents for registration, subsequently choose

not to proceed with the transaction. According to the

responden[s, slrch an interpretation would adverseiv affect
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public revenue and run contrary to the scheme and object of

the 1899 Acl

vi) The lcarncd AssISlanl (lovernment Pk:ader in support of his

case has reliecl upon the following decisions:

i. Citius Real Estate (P) Limited v Union of lndia and another3

ii. Mulakh Raj Dua \" Statc Govt. N C.'1. of Delhr and anothera

iii. P.Badri Premnath v. Commissloner & lnspector General of

Registration & StamPs and otherss

iv. Dr.V.Chandra Sekhar v. -lhe Chief Conrrolhng Revenue

Authoril\' ancl Commissioncr' Inspector Gencral' of

Registraltor-t and Stzrmps ar-rd two otherso

2g. We havc taken noLc of the respective contentions urged by the

learned counsel for both sides.

Consideration by this Court

24. The principal question that falls for consideration is whether

the stamp dutv ancl transfer duty pard by the appellant can be said

to have been 'ltttlizcd' or that the purpose lor w'htch such duty was

paid slood achier ed mcre 11' b<:causc the Salc l)ecd was executed and

presented for regLstration, notu'ilhstanding the subserquent refusal of

registration. The learned Single Judge proceeded on the premise

that, once the instrumcnt was executed and presented belore the

regisrcring aurhorit\, rhc purpose of the stamp duty stood Served. in
3 2023 SCC OnLine Dci 7 S 1 zt

:'ijif : F,q,; :,;; P i' foo,1/

2026:TSHC:15386-DB



l7

our considered opinion, such an approach overlooks the distinction

between the taxable event attracting stamp duty and the object for

which the duty is paid in the case of a conveyance.

25. It is pertinent to note that the payment of stamp duty in the

case of a Sale Deed, is not an end in itself but forms an integral part

ol the statutory proccss by which a conveyance is intended to be

completed through registration. Thc duty is paid to facilitate and give

legal effect to the intended transfer embodied in the instrument.

Mere execution or presentation of the document cannot, by itself, be

equated with completion of the intended conveyance. Where

registration is refused and the proposed

fails, the object for which the stamp

[ransaction consequently

duly was paid remains

unfulfilled. To hold otherwise would amount to treating the mere

presentaLion of the instrument as equivalent to the completion of the

[ransaction, a construction which neither accords with the scheme of

the 1899 Act, nor with the legal consequences flowing from refusal of

registration.

26. At this juncture, it is apposite to extract Section 49 of thc 1999

Act hereunder lor ready reference:

"49. Allowqnce Jor spoiled. stamps.- SubJect to such rules
as rnag be made by the State Gouernment as to the euidence to
be required, or the erLqutry to be ntade, the Collector malJ, on
applicaLiorr made withtrt the peiad prescribed irt sectiotr SO, and
if he is satisfied as to the facts, nnke allotuance for impressed
stomps spoLled in the cases herein after mentiotled, rlamelA:

(cL) the stamp on an! paper tnaduertentlA and undesignedlg
spoited, obllterated or bA eror in utrtttng or ang other means
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rendered unfit J'or the purpose tntended before ang instn)ment
uritten therean s executed bg ang person:

(b) tlle stamp orL any document uhlch ts untten out whollg or in
part, but u-rhir-'h rs not signed or executed bg ang party thereto:

(c) itl the case of brlls of exchange pagable otheruise thQn on
de,mand or prorri ssorrl notes:

(1) the stamp ott ang sttch bill o.f excharrye signed bg or on behalf
of the dratuer Luhtch hc.s not been accepted or mqde use of tn
.1n!j nlrrtTner tuhateuer or deLtuered out of his hctnds .for ang
ptffpose other lhcrn br1 ttntl a.l tender for acceptn\ce:

Prouided thet the pqper on tuhich any such stamp LS

impressed, cioes not bear ang signature intended as or for the
acceptance of any bill of exchange to be cLfterwards Lt)itten
thereon:

12) the starnp on ttrtg promissory n.ote stgned bg or on beha[ oJ

the maker u.'hich has nat been rnade use of in ang manner
u.thateuer or r,leltuered out of hts hands:

(3) the stamp used or intended to be used for ang such bttt of
exchange or promissory note sigrLed bg, or on beholf of, the
dralL)er there.)L', but Luhich frottl ctng omission or error has been
sporled or retdered useless. allltough the sante. being a btlL of
erchongt' rttrLtl ltaue loeett ltresentec( lor accel)torice or uccepted
or endorseci, or, being a prornissorg rate, nlalj hate been
dehuered to l lle patlee.

Prouided that oftother completed and dulg stamped btlL of
exchange or promissory note is produced identicaL tn euery
particular, ercept i.n the coffectlon o/ such omtssion or error as
oforesoi.l. tLtith the spoilecl bill. or rtote.

(d) the stc"nip used Jor en insttument executed bA arLA partg
thereto Luhich

(1) has been aftenuards found to be absoluteLg uoid m LaLu from
tlLe begtnnilg:

l)) lLcLs L)€q ctfterttcirds lat1ncl Ltnfit. by reasott of arty error or
nlistake therein, far lhe purpase ongtrtalLu trlerrcled

(,'1"?i,:,7::i,,"1;'2::.:"?:1,t*i", person bs whom it ts necessata
ol thp. re/t",a/ ot ans <uch ,"r!l:-":^ol*nn 

executed the same, or
,:;I:':!';;.";;";;;:.',";i:;1;:;i:,'!:":ff i,ri;:r;,*
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(4) for uant of the executton thereof bg some mateial partA, and
his inabititg or refusal to sign the same, is tn fact incomplele and.
insuff.cient Jor the purpose for which tt was tntend.ed:

(5) bg reason of the refusat of anA person to act under the sttrne,
or to aduarrce errll nlotleu uttetrcled b be therebA secured, or bA
the refusaL or tlon acceplence of ang ofrtce therebll granted,
totallg fails of the intendecl purpose

(6) becomes useless in consequence of the transcrction intended.
to be therebLt effected beina effected bg some other tnstrument
betueen the seme pafties and beaing a stamp of not less uqlue:

(7) is deftcient in uqlue and the trqnsaction intended to be
therebg effected hq.s been effected bA some other instrument
betueen the same perties and beaing a stamp of not less uolue:

(8) is inaduertentlg and undesignedlg spoiled, and in heu
whereof another instrument made between the sqme parties and
for the same purpose is executed and dulA stamped:

Prourded that, n the cose of an executed instrunlenl, no
Legal proceedtng has been comntenced tn which the instrument
could or would hque been giuen or offered in euidence and. that
the tnstrument is gtuen up to be concelled.

Explonatron. The certificaLe of the Couector und.er section
32 that the full dutA tuith. tuhtch an instntment ts chargeable,
ho,s been pard ts an impressed stamp within the meanlng of this
section.

A plain reading of the said provision, particularly clause (d)

provides for allowance in respect of stamps used for an instrument

executed by any party thereto which, inter alia, ,, cannot be completed

so as to effect the intended transaction" or ,,tota1ly fails of the

intended purposc". Thcrcfore, thc scope and applicability of these

provisions fall for considcration in the present case.

27. In the case on hand, the Sale Deed was undoubtedly executed

and presented for regrstration. However, registration of the

document was refuscd by thc registering authority and,

\ \,
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consequenlly, the proposcd conveyance ncvcr attaincd legal efficacy.

The intended transaction could not be completed and the object for

which it was executed remained unfulfilled. Pima facie, such a

situation, in our r leu, bears a dlrect nexus to the contingencies

contemplated under clauscs (3) and (5) of Section 49(d).

24. It is pertinent to note that the expression "spoiled stamps",

occurring in Chaptcr V of the Act, cannot be construed in a narrow

or literal sense divorced from thc statutor_v scheme. The legislative

intent underlying Scctions .19 ro 54 is lo providc relief whcre, for any

of the contingencrcs specified therein, the instrument is rendered

incapable of achieving the purpose for which the stamp duty was

incurred. 'I'he allou'ance provisions thus recognise that,

notwithstanding payment of stamp duty, circumstances may arise

where the intended transaction cannot be brought to fruition.

29, While there can hc no quarrel with the proposition that two

enactments i.e., thc 1899 Act and I908 Act opcrate in distinct fieids,

in the con lexl of a conveyancc of immovable property, the two

statutes operate in a complementary manner. While the 1899 Act

governs the fiscal incidence on thc instrument, thc 1908 Act governs

the legal efficacy of the conveyance. A Sale Deed intended to transfer

immovable property must satisfy the requirements of both

enactrnents II the regtstratiou is refused, the intended conveyance
rernarns incor-l-lplctr,,

con tcmpiatecl 
b-v 12 y1,.

anci titjc rjoes ltot pass ln
IL rs in this

the rnanner
con text that the con ten tion of the
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respondents thal the stamp duty stood ,,utilized,, and that the

purpose ol the le\r]- stood "served,, mcrclv because the document was

presented for registration requires careful scrutiny. Mere execution

and presentation of an instrument cannot, by themselves, be

equated with completion of the intended transaction. Where the

conveyance itself fails on account of refusal of registration, the

question whether the instrument has ,,failed of its intended purpose,,

must necessarily be examined in the light of Section 4g(d) and the

legislative objcct underl-ying Chaptcr V of rhc Act. To hold that the

duty stands irrevocably consumed merely upon presentation of the

instrument would substantially dilute the remedial scheme embodied

in the allowance provisions. A distinct legal scenario arises where an

instrument, execution and registration fails to convey elfective title

and a refund of stamp duty is sought, in such a situation, we are not

required to address that hypothesis here, as it is not the controversy

involved in the present case.

30. In thc instant case, the impugncd decision of the 3.a

respondent is lounded upon the clarjfication issued by the 2nd

respondent, which is in the nature of an executive or administrative

instruction and does not have statutory force. It is a settled principle

of law that executrve instructions cannoL override, amend or

supplant the provrsions of a statute. The lg99 Act, by virtue of

Sections 49 and 50, provides a slatutory mechanism for seeking

allowance or refund of stamp duty in the contingencies contemplated
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therein. Consequently, an administrative circular cannot impose an

absolute prohibition on refund in situations not expressly excluded

by the Act. Tht:reiorc, thc mcmo issucd b1, thc 2,,(l rcspondenr r:annot

ovcrridc or ctLrLall r,hc appellanr s sLaLutory claim for allowancc undcr

Section 49,

31. Equally signlficant is the stand adopted by the respondents in

the impugned proceedings. Whilc directing refund of the registration

fee and user charges, the 3.d respondent expressly recorded that the

"subject document was refused without registration,,. The

respondents havc thus acknou,ledged that Lhc rntended registration

dicl not matcrialisc and thaL Ll-rc scn,ices, for u.hich the rcgistration

fee and user charges n,cre collectcd werc not rcndered. Once such a

position is accepted, the refusal to refund the stamp duty and

transfer duty on the premise that the duties stood,,utilized,,or that

Lhcir purpose hacl been "served" cannot be sustained without

reference to the statutorv scheme of the 1899 Act. Such differential

treatment, in the absence of an],' intelligible basis under the Act, is

arbitrar-v ancl ialls lorrL of thc mandatc of Article 14 of the

ConstituLion of I r:dra.

32. It is also to be noted that the retention of the sum of

Rs.65,37,5O0/- by the State, despite the admittecl failure of the

ln tcndecl conve\.anCe

and the transfer of t;tl
retaining monres for a

and rvithout any registratto

e in favour of the appel)ant,

n of the instrument

resulrs in the State
never attained ]ega] elficacy.

transactron that
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Such retention, in the facts ancl circums[ances of.the present case,

amounts to unjust enrichment and cannot be sustained in law.

33. The Hon'ble Supreme Court in Committee-GilL u, Libra
Buildtech Privdte Limited & Others (supra 1) observed that the

State, while dealing with claims of its citizens, ought not to rely upon

mere technicalities and is expected to act as an honest litigant. The

respondents' relusal to consider the appellant,s claim solely on the

basrs that the stamp duty stood ,,utilized,, upon presentation of the

document, notwithstanding the admitfed refusal o1. rcgistration, does

not accord with the statutory scheme or thc principles of fairness

that must inlorm State action under Article 14 of the Constitution.

The doctrine of reslitution, which seeks to restore a party to the

posltlon in which it stood before the failed

supports the appellant s claim lor refund.

transaction, equally

34. The decisions relied upon b1, the learned Government pleader

for Revenue are clearly distinguishable and do not apply to the facts

and circumstanccs of l.he present casc, lor thc tollowing reasons:

i. In Citias Real Estate (p) Limited, (supra 3) , the writ petition

(civil) was filed inter alia challenging Section 54 of the Indian

Stamp Act, 1g99 to the extent provided for deduction of lO%o of

the Stamp du ty as ultra uires Article 265 and 3O0A of the

Constrtution of India. In the present case, the controversy that
is involved is whether the appcllant is entitled lor the refund of
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stamp duty upon a bona fide failure to proceed with the

rntended t ra n sact ion.

ir. ln Mulakh Raj Dua (supra 4), [hc learncd Single Judge

allou.ed tht: rclund of rhe value of the stamps purchased which

were not used for executing instrument in question. 'I'he

subject mattcr in the said case was deduction of 10% amount

by thc revenue altthorities u,hich was sought t.o be declared as

unlawful. The facts and circumstances of the cited cases are

different from the case on hand.

itr. P.Badri Premnath (supra 5), deals ',vith Lhe relurn of excess

slamp dutv aftcr a salc deed was cxeculed and registered in

respect oi an immovable propert],. Upon subscquent

verification, rvhen it was found upon actual measurement that

the extent g,as lesser than the extent stated in the initially

registered instrument, a rectilication deed was executed and a

refund u'as sought of the dut1, corresponding to the reduced

extent. Thc r efund u'as refused by the revenue authorities and

the High Cou rt hcld that the writ petltioner wers not entitled to

claim tl.rc rcfund o1'Lhe stamp duty in rcspect of reduced extent

inasmuch as the document was executed and registered. ln

contrast, in the instance case al hand, the document was not

registered and thc proposed sale transaction did not fructify.
iv. ln Dr.V.Chandra ftekhar gupra 6), the petitioner 

hadengrossed lhc documenl n., ,L^- v,r Lrrc entlre amounll of stamp du0/,
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where the document was to be engrossed on stamps in respect

of certain portion and a certain portion of the sum was to be

paid by way of cash. In such a case, the High Court was

pleased to hold that there was no provision in the statute for

the refund of portion of the duty amount. It was held that the

pctitioner was not cntit.lcd lor thc money spent in view of

absence of any provision of the statute enabling such a relund.

In the present case, when the document was presented for

registration, the revenue authorities has refused registration of

the same. The transaction intended in the rnstrument had

failed and was never acted upon nor completed. Further, the

application for refund was made within time.

35. The respondents' contention that since the appellant

voluntarily withdrew thc proposar for rcgistration, he is disentitled to

claim refund of the stamp dufy, does not merit consideration. The

withdrar.r.al of the proposal was subsequent to the passing of Refusal

Order No.l of 2O2l, whereby the registering authority had already

declined registration of the document. The refusal order had

effectively brought the registration proceedings to al end. The mere

lact that the appellant did not challenge the order of refusal and

instead chose to withdraw lhe proposal cannot, by itself. defeat a

claim which otherwise arises under the provisions of the 1g99 Act.

The right to seek allor.l,ance or refund, if otherwise available under

the statute, cannot be made to depend upon whether the order of
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refusal was challenged in appeal or accepted b5,the party concerned.

The material consideration is that the intended conveyance never

came into existence and the transaction failecl to attain legal efficacy.

Thus, the appellant s decision not to pursue further proceedrngs

against the refusal order cannot operate as a bar to his claim for

refund.

36. Irurthcr, thc appellant submittecl his rcprcscntalion seeking

refund on 25.11.2021. The Sale Deed was executed on 31.0g.2021,

presented for registration on 15.09.2021, and its registration was

rcfuscd by Ilel-usal Order No. I of 2O2l dated I4. 1.O.2O21. The

application for refund was thus made well u.ithin the period of six

months prescribed under Section 50 of thr: 1g99 Act. Therefore, the

appellant's claim cannot be said to be barrcd by Iimitation.

Conclusion

37. For the foregoing reasons, this Court is of tht: considered view

that the impugned order dated O4.1O.2O24 passed by the learned

Singlc Judge in W.P No,2 t723 of 2023 upholding rhe action of the

respondent authorities in refusing refund of rhe stamp duty and

transfer dut]'cannot bc spsl^ir-r",y. The refusal to grant refund solely

on the basis of an execulivc instruction, despitc the admitted failure

oI lhc] intcndcd c.on'r'\.:l.r:c, is lcga)1y unsusLrLin:rble. .l.hcr<:[orc:. thc

order dated O1 .lO. )-O24 passcrl b1.. the lcarned Singler Juclge warrants

interference.
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38. Accordingly, the Writ Appeal is allowed. The order dated

04.1O.2024 passed by the learned Single Judge in W.P. No.21723 of

2023 rs set aside. Consequently, the proceedings of the 3'd

respondent uide Proceedings No Refunds/8o87 l2O2l dated

26.10.2022, insofar as they reject the appellant's claim for refund of

the stamp duty and transfer duty amounting to Rs.65 ,37 ,5OO I '

(Rupees Sixty-Five Lakhs Thirty-Seven Thousand Five Hundred

Only), are hereby quashed and set aside. The respondents are

directed to process and refund to the appellant the stamp duty and

transfer duty amounting to Rs.65,37,5OO1- (Rupees Sixty-Five Lakhs

Thirty Seven Thousand Five Hundred Only), subject to such

statutory deductions, if any, as are permissible under the provisions

of the Indian Stamp Act, 1899 and the Rules framed thereunder,

within a period of eight (8) weeks from the date of receipt of a copy of

this judgmentl

As a sequel, miscellaneous petitions, pending if any, stand

closed. No costs.
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