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 JUDGMENT

                 (PER : HONOURABLE MR.JUSTICE MOOL CHAND TYAGI)

1. The present Appeal is filed by the Appellant – State ofGujarat under the provisions of Section 378 (1)(3) of the Codeof Criminal Procedure, 1973 (  hereinafter be referred to asCr.P.C.  ) challenging the Judgment dated 23.06.2000 passed
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by the learned Additional Sessions Judge,  Vadodara, Camp atChhotaudepur  (  hereinafter  be  referred to  as  the Ld.  TrialCourt / Ld.ASJ) in Sessions Case No.5 of 1999, whereby theRespondent herein was ordered to be acquitted of the chargesfor the  offences punishable under Sections 302 of the IndianPenal Code,1860 (hereinafter be referred to as “IPC”)  andSection 135 of the Bombay Police Act. 
2. The facts and circumstances giving rise to the filing ofthe present appeal are as follows: The complainant/deceased,Rangalabhai  Vaghaliyabhai  Dhanuk  was  residing  atHarpalpura, Taluka: Chhota Udepur. Three Mahua (Mahudo)trees belonging to the complainant/deceased were situated onthe  land  of  the  accused-Shankarbhai  Rupsingbhai  Dhanuk.However, the accused sold one of the said three trees withoutinforming  the  complainant/deceased-Rangalabhai.  In  thisregard, the complainant/deceased reprimanded the accused.Therefore, on 19.09.1998, at about 19:00 hours, harbouring agrudge  against  the  complainant/deceased  and  with  anintention to kill him, the accused concealed himself in the fieldof  Natiya  Chakudiya  with  a  bow  and  arrow  (Tir-Kamtha).While  the  complainant/deceased  was  returning  home  afterattending  the  funeral  of  the  daughter  of  Hurjibhai,  theaccused shot an arrow from the bow and the said arrow struckthe left side of the complainant’s/deceased’s chest. Due to theinjuries  sustained  in  the  said  incident,  thecomplainant/deceased succumbed to the injuries during thecourse of treatment.
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3. Accordingly, FIR being I.C.R.No. 66 of 1998 was lodgedat Rangpur Police Station, District–Vadodara and investigationwas carried out and ultimately, charge-sheet came to be filedagainst  the  accused   under  Sections  302  of  the  IPC  andSection  135  of  the  Bombay  Police  Act  before  the  JudicialMagistrate. As the case was exclusively triable by the Court ofSessions, learned Magistrate under Section 209 of the Cr.P.C.committed  the  said  case  to  the  Court  of  Sessions  Court,Vadodara,  which  came  to  be  numbered  as  Sessions  CaseNo.5/1999.
4. On  23.06.2000,  the  learned  Trial  Court  framed  thecharges at Exh. 2 under Sections  302 of the IPC & Section135  of  the  Bombay  Police  Act.  Since,  the  accused  did  notplead guilty and claimed to be tried, he was tried for the saidoffences.
5. In order to bring the home the guilty of the accused, theprosecution  has  led  following  oral  and  documentaryevidences:- ORAL EVIDENCESr.No.P.W.NO. WITNESS Exh.

1. 1. Deposition of Kaliben Ranglabhai 72. 2. Deposition  of  witness  –  Dr.VaishalibenYashvantrao Shukal 10
3. 3. Deposition  of  witness  -   Kandubhai  MansingRathava, Executive Magistrate, Chhotaudepur. 13
4. 4. Deposition  of  witness  –Mojaliben  Ranglabhai  – 17
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daughter of complainant/deceased Ranglabhai 5. 5. Deposition of witness – Eye witness - MohanbhaiJamsingbhai 18
6. 6. Deposition  of  panch  witness  –  NankabhaiBhayabhai Rathava 19
7. 7. Deposition  of  witness-Nayakabhai  BachubhaiRathava 22
8. 8. Deposition of witness- Dr.Babulal Kalusinh Patidar 249. 9. Deposition of witness- Balvantsinh Dilipsinh Gohil 2710. 10. Deposition of witness- Udesinh Ravjibhai Rathava,Deputy Mamlatdar, Chhotaudepur 29
11. 11. Deposition  of  witness-  Investigating  Officer  -Mayuddin Sirajuddin Shaikh – P.S.I. 30

DOCUMENTARY EVIDENCESr.No. EXH Description 1. 11 Post-mortem Note2. 12 Police Yadi for performing P.M.3. 14 Yadi for recording the dying declaration4. 15 Dying Declaration  of comlainant/deceased – Ranglabhai  Vaghaliyabhai Dhanuk5. 16 Wireless message by Rangpur Police to Executive Magistrate for recording the dying declaration.6. 20 Panchnama of scene of offence7. 21 Recovery Panchnama of muddamal weapon used in commission of offence 8. 23 Panchnama of clothes of complainant/deceased 9. 25 Injujry Certifiecate of complainant/deceased10. 26 Yadi for providing treatment to complainant 11. 28 Inquest Panchnama
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12. 31 Complaint13. 32 Police Report 14. 34 Police Report15. 35 Police Report to Executive Magistrate, Vadodara16. 37 F.S.L. Report17. 38 Police Report to Execu Magistrate, Vadodara 18. 39 Map of Scene of offence
6. After  recording  all  the  evidence,  statement  of  theaccused under Section 313 of Cr.P.C. were recorded and allthe incriminatory evidence were put to him. He denied all theincriminatory evidences and took the plea that he has beenfalsely implicated in the crime. Thereafter, the case was fixedfor the evidence of accused, but he had not led any oral and/or documentary evidence. Thereafter, hearing the argumentson  behalf  of  the  prosecution  and  the  defence  and  havingconsidered the arguments and evaluating the oral as well asdocumentary evidences, the Ld. ASJ acquitted the accused ofall  the charges levelled against him  by the Judgment dated23.06.2000.
7. Being aggrieved by and dissatisfied with the judgmentdated 23.06.2000 passed by the learned Additional SessionsJudge,  Vadodara, Camp at Chhotaudepur, the appellant-Statehas preferred the present Criminal Appeal.
8. We have heard learned Additional Public Prosecutor forthe appellant–State. 
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9. Mr. K.B.Antani, learned Additional Public Prosecutor forthe appellant–State vehemently submitted that the the learnedASJ ought to have convicted the respondent–accused on thebasis  of  the  cogent  oral  as  well  as  documentary  evidenceavailable on record. It is submitted that the complaint lodgedby  the  deceased–Ranglabhai  at  Exh.31  coupled  with  thetestimonies  of  the  eye-witnesses  viz.  Kaliben  Ranglabhai,Mojaliben  Ranglabhai  and  Mohanbhai  Jamsingbhai  clearlyestablished the involvement of the respondent–accused in thecommission of the offence. The said witnesses deposed thatthere  existed  prior  enmity  between  the  deceased  and  therespondent–accused regarding a tree situated in the field ofthe respondent–accused, which had been cut by him and forwhich  the  deceased  had  reprimanded  the  respondent–accused.  It  is  submitted  that  Dr.  Babulal  Kalusinh  Patidar,who  initially  treated  the  deceased–Ranglabhai  categoricallydeposed that the deceased had sustained injuries caused byan arrow. Reliance was also placed upon the testimony of Dr.Vaishaliben Yashvantrao Shukal, who proved the post-mortemreport at Exh.11 and opined that the death of the deceasedwas  a  direct  consequence  of  the  injuries  sustained  in  theincident.
10. It is submitted that the deceased had also made a dyingdeclaration  before  Kandubhai  Mansing  Rathava,  ExecutiveMagistrate, Chhota Udepur, whose deposition was recorded atExh.13. The said witness duly proved the dying declaration atExh.15. According to the prosecution, both the complaint at
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Exh.31  and  the  dying  declaration  at  Exh.15  unequivocallyestablished  that  the  respondent–accused  had  inflicted  thefatal injury upon the deceased by means of a bow and arrow.He, therefore, submitted that the medical evidence includingthe testimony of  the doctor,  who provided first-aid  and thedoctor  who  conducted  the  post-mortem  examinationconclusively  established  that  the  deceased–Ranglabhaisuccumbed to the injuries caused by the arrow shot by therespondent–accused. In such circumstances, the learned ASJmiserably failed to appreciate the oral as well as documentaryevidence  led  by  the  prosecution.  Therefore,  the  impugnedjudgment is liable to be set aside and the respondent-accusedmay be convicted for the charges levelled against him.
11. No one appeared on behalf of the respondent–accused.Pursuant to the non-bailable warrant issued by this Court, therespondent–accused  was  produced  through  the  prosecutingagency. Upon being heard, the respondent–accused submittedthat the appeal preferred by the State is devoid of merits anddeserves  to  be  dismissed  and  the  judgment  passed  by  thelearned ASJ does not warrant any interference.
12. Having considered the submissions made by learned APPappearing for the appellant-State and the respondent-accusedand also considering the record, it is noted that the presentappeal  has  been  preferred  by  the  State  challenging  theimpugned judgment, whereby the learned ASJ acquitted therespondent–accused of  the  charges  levelled  against  him.  In
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order  to  appreciate  the  rival  submissions  and  examine  thecorrectness of the impugned judgment, it would be apposite toconsider the oral as well as documentary evidence adduced bythe  prosecution  to  establish  the  guilt  of  the  respondent–accused.  The  record  reveals  that,  with  a  view  to  bringinghome the  guilt  of  the  respondent–accused,  the  prosecutionexamined  as  many  as  11  witnesses  and  produced  18documentary exhibits in support of its case.
13. The prosecution examined Kaliben Ranglabhai as P.W.1at Exh.7. She is the widow of the deceased–Ranglabhai. In herdeposition, she stated that at the time of the incident, she wasat her residence.  According to her,  while  her husband wasreturning home after attending the funeral ceremony of a girl,the respondent–accused inflicted an injury upon him by meansof a bow and arrow. She further deposed that when she wasproceeding  ahead  of  her  husband,  the  respondent–accusedshot  an  arrow  at  him,  as  a  result  of  which  he  fell  near  aMahuda (Mahuva) tree. Thereafter, Retlabhai and Dhuliyabhaiarrived at the scene of offence and took her husband to thehospital at Chhota-Udepur for medical treatment. She furtherstated that her husband was subsequently referred to Barodafor further treatment. However, upon reaching the hospital atBaroda, her husband succumbed to the injuries sustained byhim, and thereafter the dead body was handed over to her. Inher  cross-examination,  she  stated  that  after  sustaining  theinjury,  her  husband  had  become  unconscious.  She  furtherdeposed  that  she  first  brought  her  husband  home  and
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thereafter took him to Rangpur Police Station. According toher,  the police officials  at Rangpur Police Station examinedher  husband  and  found  him  to  be  alive,  whereupon  hiscomplaint was recorded. She also admitted that the complaintwas  lodged  in  the  presence  of  herself,  Retlabhai  andDhuliyabhai.  They  narrated  the  incident  to  the  police,  whorecorded the complaint, and thereafter, the thumb impressionof her husband was obtained on the complaint.
14. The  prosecution  also  examined  Dr.VaishalibenYashvantrao Shukal as P.W.2 at Exh.10. She deposed that shehad conducted the post-mortem examination of the deceased–Ranglabhai and proved the post-mortem report at Exh.11. Inher  testimony,  she  stated  that  the  deceased  had  died  onaccount  of  haemorrhage  and  injuries  sustained  to  the  vitalorgans of the body. The medical  evidence adduced throughthe said witness thus established the cause of death of thedeceased  is  homicidal.  The  prosecution  further  examinedKandubhai Mansing Rathava, Executive Magistrate as P.W.3at Exh.13. He deposed that upon receipt of the Yadi at Exh.14,he  proceeded  to  the  hospital  at  Chhota-Udepur  where  thedeceased–Ranglabhai was undergoing treatment. According tohim, he commenced recording the dying declaration at about4:11  a.m.  and  completed  the  same  at  about  4:30  a.m.  Heproved the dying declaration on record at Exh.15. As per thecontents  of  the  dying declaration,  the  deceased–Ranglabhaistated that the respondent–accused had inflicted  the injury bythe shot of  bow-and-arrow at his home. However, in his cross-
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examination, the witness admitted that he had not obtainedany  endorsement  from  the  attending  doctor  certifying  themental fitness and consciousness of the deceased at the timeof recording the dying declaration.
15. The prosecution also examined Mojaliben Ranglabhai asP.W.4 at Exh.17. In her examination-in-chief, she deposed thatat the time of the incident, her father was returning home andthat she was accompanying with him. According to her, whilethey were passing through the paddy field, the respondent–accused inflicted  an  injury  upon her  father  by  shooting  anarrow from a  bow.  However,  in  her  cross-examination,  sheadmitted that at the time of the incident, she was playing ather  residence  and  upon  hearing  shouts  from  the  vicinity,rushed to the place of occurrence. She further stated that herfather was brought home by Mohan Jamsingbhai.  Thus, hertestimony  in  cross-examination  materially  contradicted  herversion  given  in  the  examination-in-chief  regarding  herpresence at the scene of offence at the time of the incident.
16. The prosecution  also  examined Mohan Jamsingbhai  asP.W.5 at Exh.18. In his examination-in-chief, he deposed thaton  the  day  of  the  incident,  the  deceased–Ranglabhai  wasreturning home after attending a funeral ceremony. Accordingto the witness, he was walking ahead of the deceased whenthe respondent–accused inflicted an injury upon Ranglabhaiby shooting an arrow from a bow. He further stated that henoticed  the  respondent–accused  approaching  from  behind
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carrying a bow and arrow. Upon learning that the deceasedhad sustained injuries, he immediately rushed to the place ofoccurrence, and thereafter, brought the injured Ranglabhai tohis residence. He also deposed that the wife of the deceasedwas  present  at  that  time.  According  to  the  witness,  hesubsequently  took  Ranglabhai  to  the  hospital  at  Chhota-Udepur for treatment, from where he was referred to Barodafor further medical treatment. However, during the course oftreatment at Baroda Hospital,  Ranglabhai succumbed to theinjuries  sustained  by  him.  In  his  cross-examination,  thewitness  admitted  that  he  had  not  stated  before  theInvestigating  Officer  that  the  deceased–Ranglabhai  waswalking ahead of him at the relevant time or that he had seenthe respondent–accused coming from behind carrying a bowand arrow. 
17. The  prosecution  also  examined  Nankabhai  BhayabhaiRathava as  P.W.6 at  Exh.19.  He was examined as  a  panchwitness to the recovery panchnama as well as the panchnamaof the scene of offence. However, the witness did not supportthe prosecution case and failed to corroborate the contents ofthe  panchnamas  at  Exhs.20  and  21.  He  was  accordinglydeclared hostile. In view of the fact that the witness has notsupported  the  prosecution  version  with  regard  to  the  saidpanchnamas, no further detailed reference to his testimony isconsidered necessary.
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18. The  prosecution  examined  Nayakabhai  BachubhaiRathava as  P.W.7 at  Exh.22.  He was examined as  a  panchwitness to the seizure panchnama pertaining to the clothes ofthe deceased.  In  his  examination-in-chief,  he  supported theexecution  of  the  said  panchnama.  However,  in  his  cross-examination, the witness admitted that whenever the policerequired a panch witness, he used to act as such, as he wasserving in the Police Department. He further admitted that hehad acted as a panch witness in about 20 to 24 panchnamas.Thus,  the  witness  appears  to  be  a  regular  or  stock  panchwitness  frequently  associated  with  police  proceedings,  acircumstance  which  is  required  to  be  borne  in  mind  whileappreciating the evidentiary value of his testimony.
19. The  prosecution  also  examined  Balvantsinh  DilipsinhGohil  as  P.W.9  at  Exh.27.  He  was  examined  as  a  panchwitness to the inquest panchnama. However, the said witnessdid not support the case of the prosecution and was declaredhostile.  Therefore,  in  view  of  the  fact  that  he  has  notsupported the contents of the inquest panchnama, no furtherreference to his testimony is required.
20. The  prosecution  also  examined  Dr.  Babulal  KalusinhPatidar as P.W.8 at Exh.24. He deposed that he had providedmedical  treatment  to  the  deceased–Ranglabhai  at  Chhota-Udepur Hospital. He further stated that, upon examination, hefound that the deceased had sustained injuries caused by abow and arrow. Thus, the said witness proved the nature of
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injuries sustained by the deceased.  In his cross-examination,the witness admitted that the deceased–Ranglabhai had notdisclosed  the  name  of  the  person  who  had  inflicted  theinjuries upon him.
21. The  prosecution  also  examined  Udesinh  RavjibhaiRathava,  Deputy  Mamlatdar,  Chhota  Udepur,  as  P.W.10  atExh.29.  He  deposed  that  he  had  prepared  the  map  of  theplace of occurrence. His testimony was limited to proving thepreparation of the said map.
22. The prosecution also examined the Investigating Officer,Mayuddin Sirajuddin Shaikh, P.S.I., as P.W.11 at Exh.30. Hedeposed  that  he  had  carried  out  the  investigation  of  theoffence  and  upon  completion  of  the  investigation,  findingsufficient  material  against  the  respondent–accused,  he  filedthe charge-sheet before the competent Court.
23. Now,  in  light  of  the  oral  as  well  as  documentaryevidence  brought  on  record,  the  question  that  arises  forconsideration is as to whether the acquittal recorded by thelearned  ASJ  in  favour  of  the  respondent–accused  issustainable or not. In order to examine the correctness of theimpugned judgment and order, the entire evidence led by theprosecution  requires  careful  and  minute  scrutiny.  P.W.1,Kaliben Ranglabhai, in her examination-in-chief, stated that atthe  time  of  occurrence  of  the  incident,  she  was  at  herresidence. However, she further deposed that at the relevant
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time, her deceased husband was proceeding ahead of her andthat she had witnessed the incident. If, according to her ownversion,  she  was  present  at  her  house  at  the  time  of  theoccurrence,  it  creates a serious doubt as  to how she couldhave  witnessed  the  incident.  Further,  P.W.1  deposed  thatafter the incident, she along with Retlabhai and Dhuliyabhai,brought  her  husband  to  their  house.  However,  P.W.4–Mojaliben Ranglabhai, daughter of the deceased, deposed thatafter the incident, her father was brought home by MohanbhaiJamsingbhai  (P.W.5).  Thus,  there  appears  to  be  a  materialcontradiction  in  the  depositions  of  P.W.1,  P.W.4 and P.W.5with regard to the manner in which the deceased was broughthome after sustaining injuries. It is also required to be notedthat  though  P.W.1,  P.W.4  and  P.W.5  have  projectedthemselves to be present at or near the place of occurrence,their own statements during cross-examination create seriousdoubt regarding their presence at the scene of offence. P.W.1admitted that she was at home at the time of the incident.P.W.4–Mojaliben  Ranglabhai,  daughter  of  the  deceased,admitted  that  she  was  playing  at  her  residence  and,  uponhearing  the  shouts,  she  reached  the  place  of  incident.Similarly,  P.W.5  admitted  that  he  reached  the  place  ofoccurrence only after the incident had taken place. Therefore,their presence at the time of the actual occurrence becomesdoubtful.  The  prosecution  has  also  relied  upon  the  dyingdeclaration recorded by P.W.3–Kandubhai Mansing Rathava.As per the said  dying declaration at  Exh.15,  the deceased–Ranglabhai stated that the respondent–accused had inflicted
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the injury upon him by shooting an arrow from a bow at hishouse. Thus, according to the deceased himself, the incidenthad occurred at  his  residence.  However,  P.W.1,  P.W.4  andP.W.5 have deposed that the incident took place in the paddyfield of Natiya Chakudiya. Further, P.W.10, who prepared themap of the place of occurrence, has  shown a different placeas the scene of offence and the said place does not correspondwith the place stated by the eye-witnesses. The InvestigatingOfficer–P.W.11  has  also  supported  the  version  of  P.W.10regarding  the  place  of  occurrence.  Therefore,  there  arematerial inconsistencies regarding the exact place where theincident  had  taken  place.  P.W.1  deposed  that  the  incidentoccurred  near  a  Mahuda  (Mahuva)  tree,  whereas  the  mapprepared by P.W.10 indicates a different place of occurrence.Moreover,  the  Investigating  Officer  collected  the  bloodsamples  and  controlled  mud  from  a  different  location,whereas the dying declaration records the place of incident asthe house of  the deceased.  Thus,  considering  the aforesaidcontradictions,  inconsistencies  and  discrepancies  in  theevidence of the prosecution witnesses regarding the presenceof  the  alleged  eye-witnesses  and  the  actual  place  ofoccurrence,  the  prosecution  has  failed  to  establish  beyondreasonable  doubt  the  exact  place  where  the  incident  tookplace.
24. So far as the complaint at Exh.31 is concerned, P.W.11–Investigating  Officer  deposed  that  he  had  recorded  thecomplaint  on  the  basis  of  the  statement  made  by  the
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deceased–Ranglabhai before P.W.1. However, P.W.1, widow ofthe  deceased–Ranglabhai  deposed  that  she,  Retlabhai  andDhuliyabhai narrated the incident to P.W.11, who noted downthe complaint,  and thereafter,  the thumb impression of  thedeceased was obtained on the said complaint. The aforesaiddiscrepancy  regarding  the  manner  in  which  the  complaintcame  to  be  recorded  itself  creates  a  doubt  regarding  theprosecution  version.  It  is  true  that  P.W.2–Dr.  VaishalibenYashvantrao  Shukal,  who  conducted  the  post-mortemexamination,  proved  that  the  injuries  sustained  by  thedeceased were ante-mortem in nature and that the deceased–Ranglabhai  died  due  to  the  said  injuries.  However,  theprosecution has failed to establish beyond reasonable doubtthat the said injuries were caused by the respondent–accused.The learned Additional Sessions Judge has rightly disbelievedthe  version  of  the  prosecution  witnesses  in  view  of  thematerial  contradictions  appearing on record with  regard tothe place  of  occurrence,  the  presence of  P.W.1,  P.W.4 andP.W.5 at the scene of offence, the person who brought theinjured deceased to his home, and the person who took him tothe  hospital.  The  discrepancy  regarding  the  place  ofoccurrence  has  also  been  brought  on  record  through  thedeposition of the Investigating Officer.
25. It has been vehemently argued by the learned APP thatthe  learned  ASJ  ought  to  have  relied  upon  the  dyingdeclaration recorded by P.W.3–Executive Magistrate. So far asthe  said  contention  is  concerned,  P.W.3,  who recorded  the
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dying declaration, has proved the same at Exh.15. On perusalof dying declaration (Exh.15), it appears that the deceased–Ranglabhai  stated  that  the  injury  was  inflicted  by  therespondent–accused by means of an arrow shot at his house.However,  P.W.1,  P.W.4 and P.W.5 have deposed before theCourt  that  the incident had occurred in  the field  of  NatiyaChakudiya. Thus, there is a material contradiction regardingthe place of occurrence. Further, the panchnama of the sceneof offence as well as the map of the place of incident indicatea different location, which creates a serious doubt regardingthe  actual  place  of  occurrence.  Moreover,  P.W.3–ExecutiveMagistrate, in his cross-examination, has admitted that he hadnot  obtained  any  endorsement  from  the  attending  doctorregarding  the  mental  fitness  and  consciousness  of  thedeceased prior to recording the dying declaration. It has alsocome on record through the deposition of P.W.1, in her cross-examination,  that  after  sustaining  the  injury,  deceased–Ranglabhai  had  become  unconscious.  In  view  of  the  saidevidence and the attending circumstances, a doubt arises asto  whether  the  deceased  was  in  a  fit  state  of  mind  andconscious  condition  at  the  time  of  making  the  dyingdeclaration. Furthermore, there are material discrepancies inthe evidence of the prosecution witnesses regarding the placeof occurrence. The alleged recovery of the bow and arrow hasalso  not  been  satisfactorily  proved  by  the  prosecution.Therefore,  considering  the  cumulative  effect  of  all  theaforesaid circumstances, the dying declaration at Exh.15 doesnot  inspire  confidence  and  cannot  be  relied  upon  beyond
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reasonable  doubt.  It  is  a  settled  proposition  of  law  that  aconviction  can  be  based  solely  on  the  basis  of  a  dyingdeclaration provided that the same is proved to be voluntary,truthful and inspires confidence of the Court. However, whenthe  dying  declaration  suffers  from  material  inconsistenciesand doubts arise regarding the mental fitness of the declarant,the same cannot be made the basis for recording conviction. 
26. In  case  of  Paniben  (Smt.)  versus  State  of  Gujaratreported in  (1992) 2 SCC 474, the Hon’ble Apex Court laiddown  the  following  principles  governing  the  dyingdeclaration:-

“18. …….. (i) There is neither rule of law nor of prudence
that  dying  declaration  cannot  be  acted  upon  without
corroboration. (Munnu Raja v. State of M.P.17 ) 

(ii) If the Court is satisfied that the dying declaration is true
and  voluntary  it  can  base  conviction  on  it,  without
corroboration.  (State  of  U.P.  v.  Ram  Sagar  Yadav18 ;
Ramawati Devi v. State of Bihar19 ). 

(iii)  This  Court  has  to  scrutinise  the  dying  declaration
carefully and must ensure that the declaration is not the
result of tutoring, prompting or imagination. The deceased
had opportunity to observe and identify the assailants and
was  in  a  fit  state  to  make  the  declaration.  (K.
Ramachandra Reddy v. Public Prosecutor20) . 

(iv) Where dying declaration is suspicious it should not be
acted upon without corroborative evidence. (Rasheed Beg
v. State of M.P.21) 

(v) Where the deceased was unconscious and could never
make any dying declaration the evidence with regard to it
is to be rejected. (Kake Singh v. State of M. P.22) 

(vi) A dying declaration which suffers from infirmity cannot
form the basis  of  conviction.  (Ram Manorath v.  State of
U.P.23)  16  (1992)  2  SCC 474  17  (1976)  3  SCC 104  18
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(1985) 1 SCC 552 19 (1983) 1 SCC 211 20 (1976) 3 SCC
618 21 (1974) 4 SCC 264 22 1981 Suppl. SCC 25 23 (1981)
2 SCC 654  Criminal Appeal No.485 of 2012 

(vii) Merely because a dying declaration does not contain
the details as to the occurrence, it is not to be rejected.
(State of Maharashtra v. Krishnamurti Laxmipati Naidu24) 

(viii) Equally, merely because it is a brief statement, it is
not  be discarded.  On the contrary,  the shortness of  the
statement itself guarantees truth. (Surajdeo Oza v. State of
Bihar25).  

(ix)  Normally  the  court  in  order  to  satisfy  whether
deceased was in a fit mental condition to make the dying
declaration look up to the medical opinion. But where the
eye witness has said that the deceased was in a fit and
conscious  state  to  make  this  dying  declaration,  the
medical opinion cannot prevail. (Nanahau Ram v. State of
M.P.26).  

(x) Where the prosecution version differs from the version
as  given  in  the  dying  declaration,  the  said  declaration
cannot be acted upon. (State of U.P. v. Madan Mohan27).”

27. Further,  in  case  of  Irfan  @ Naka  versus  The  State  oUttar  Pradesh  reported  in  2023  LiveLaw  (SC)  698,  inParagraph  No.62,  the  Hon’ble  Apex Court  has  observed asunder:-
“62. There is no hard and fast rule for determining when a
dying declaration should be accepted; the duty of the Court is
to  decide  this  question  in  the  facts  and  surrounding
circumstances  of  the  case  and  be  fully  convinced  of  the
truthfulness of  the same. Certain factors below reproduced
can be considered to determine the same, however, they will
only  affect the weight of  the dying declaration and not  its
admissibility: - 
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(i)  Whether  the  person  making  the  statement  was  in
expectation of death?
(ii) Whether the dying declaration was made at the earliest
opportunity? “Rule of First Opportunity”
(iii) Whether there is any reasonable suspicion to believe the
dying declaration was put in the mouth of the dying person?
(iv)  Whether  the  dying  declaration  was  a  product  of
prompting, tutoring or leading at the instance of police or any
interested party?
(v) Whether the statement was not recorded properly?
(vi) Whether, the dying declarant had opportunity to clearly
observe the incident?
(vii)  Whether,  the  dying  declaration  has  been  consistent
throughout?
(viii)  Whether,  the  dying  declaration  in  itself  is  a
manifestation /  fiction of  the dying person’s imagination of
what he thinks transpired?
(ix) Whether, the dying declaration was itself voluntary?
(x) In case of multiple dying declarations, whether, the first
one  inspires  truth  and  consistent  with  the  other  dying
declaration? 
(xi)  Whether,  as  per  the  injuries,  it  would  have  been
impossible for the deceased to make a dying declaration?”

28. Now,  adverting  to  the  facts  of  the  case  on  hand,  thedying declaration is not beyond shadow of doubt. Consideringthe dying declaration in all attending circumstances, it doesnot inspire the faith of the Court. Thus, applying the principleof law enunciated by the Hon’ble Apex Court in the case ofPaniben (supra) and  Irfan @ Naka  (supra),  the learned ASJ
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has  not  committed  any  error  in  disbelieving  the  dyingdeclaration. 
29. Furthermore,  the  prosecution  has  failed  to  prove  onrecord  the  notification  issued  by  the  Collector  under  theprovisions of the Bombay Police Act. In view of the aforesaidcontradictions, omissions and deficiencies in the prosecutionevidence, this Court is of the opinion that the learned ASJ hasrightly  extended  the  benefit  of  doubt  to  the  respondent–accused and acquitted him of all the charges levelled againsthim.
30. It  is  well  settled  by  catena  of  decisions  that  the  anAppellate Court has full  power to review, re-appreciate andreconsider the evidence upon which the order of acquittal isfounded. However, Appellate Court must bear in mind that incase of acquittal there is double presumption in favour of theaccused. Firstly, the presumption of innocence is available tohim under the fundamental principle of criminal jurisprudencethat every person shall be presumed to be innocent unless heis proved guilty by a competent Court of law. Secondly, theaccused having secured his acquittal, the presumption of hisinnocence is further reinforced, reaffirmed and strengthenedby the trial Court.
31. Further,  if  two reasonable conclusions are possible onthe  basis  of  the  evidence  on  record,  the  Appellate  Courtshould  not  disturb the finding of  acquittal  recorded by  the
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trial  Court.  Further,  while  exercising  the  powers  in  appealagainst the order of acquittal, the Court of appeal would notordinarily  interfere  with  the  order  of  acquittal  unless  theapproach  of  the  lower  Court  is  vitiated  by  some  manifestillegality and the conclusion arrived at would not be arrived atby any reasonable person and, therefore, the decision is to becharacterized  as  perverse.  Merely  because  two  views  arepossible, the Court of appeal would not take the view whichwould  upset  the  judgment  delivered  by  the  Court  below.However,  the  Appellate  Court  has  a  power  to  review  theevidence if it is of the view that the conclusion arrived at bythe Court below is perverse and the Court has committed amanifest error of law and ignored the material  evidence onrecord.  A  duty  is  cast  upon  the  Appellate  Court,  in  suchcircumstances,  to  re-appreciate  the  evidence  to  arrive  to  ajust decision on the basis of material placed on record to findout whether the accused are connected with the commissionof the crime with which he is charged.
32. In the instance case, learned APP failed to point out anycogent  and  incriminating  evidence  against  the  accusedpersons,  which  may  connect  the  accused  persons  with  thecommission of the offence beyond reasonable doubt. At thisstage, it would be profitable to refer to the judgment of ApexCourt in the case of Chandrappa & Ors. Vs. State of Karnatakareported  in  2007  (4)  SCC  415.  The  relevant  observationsmade in the said judgment are as under:-

“…..  (1)  An  appellate  Court  has  full  power  to  review,reappreciate and reconsider the evidence upon which the order
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of acquittal  is  founded; (2) The  Code of Criminal Procedure,1973 puts no limitation, restriction or condition on exercise ofsuch power and an appellate Court on the evidence before itmay reach its own conclusion, both on questions of fact and oflaw; 
(3)  Various expressions,  such as,  'substantial  and compellingreasons',  'good  and  sufficient  grounds',  'very  strongcircumstances', 'distorted conclusions', 'glaring mistakes', etc.are not  intended to  curtail  extensive powers  of  an appellateCourt in an appeal against acquittal.  Such phraseologies aremore in the nature of 'flourishes of language' to emphasize thereluctance of an appellate Court to interfere with acquittal thanto curtail the power of the Court to review the evidence and tocome to its own conclusion. 
(4) An appellate Court, however, must bear in mind that in caseof  acquittal,  there  is  double  presumption  in  favour  of  theaccused. Firstly, the presumption of innocence available to himunder the fundamental principle of criminal jurisprudence thatevery person shall  be  presumed to  be innocent  unless  he isproved  guilty  by  a  competent  court  of  law.  Secondly,  theaccused having secured his acquittal,  the presumption of hisinnocence is  further reinforced,  reaffirmed and strengthenedby the trial court. 
(5) If two reasonable conclusions are possible on the basis ofthe evidence on record, the appellate court should not disturbthe finding of acquittal recorded by the trial court.”

33. Applying  the  aforesaid  principle  as  laid  down  by  theApex Court in the case of Chandrappa (supra),  it is apparenton record that no credible evidence had been produced by theprosecution, which may connect the accused persons in the
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alleged crime. The prosecution has miserably failed to provethe  guilt  of  the  accused persons  beyond  reasonable  doubt.Thus,  the  Trial  Court  has  not  committed  any  error  inappreciating  the  evidence  on  record  and  in  acquitting  theaccused persons from the challenges levelled against them.
34. In  these  facts  and  circumstances,  we  are  of  theconsidered opinion that the learned Trial Judge committed noerror in passing the impugned judgment and order.  Hence,the present appeal deserves to be dismissed.
35. In  the  result,  the  appeal  fails  and  is  dismissed.  Thejudgment  and  order  of  the  Trial  Court  dated  23.06.2000stands confirmed. If the respondent-accused has been takeninto  custody  in  execution  of  non-bailable  warrant,  he  bereleased forthwith.  Bail and bail bonds of the accused, if any,stands discharged. R & P be sent back to the concerned TrialCourt, forthwith. No order as to costs.

      

(HEMANT M. PRACHCHHAK,J) 

(MOOL CHAND TYAGI, J) 
GIRISH 
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